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PREFACE TO VOLUME TEN 


Thon^h the trial of Edward D. Worrdl (p. 1) is full 
of striking and interesting features, it is the great 
speeches to the jnry, of Wright and Bay that entitles 
it to over 150 pages of this volume. And this suggests 
the qhestion, how comes it that the speeches to the 
jury in great criminal trials are no longer given space 
in the columns of our daily newspapers or preserved to 
the public in some permanent form as soon as deliv- 
ered f When Rufus Choate or Daniel Webster spoke 
in Massachusetts or Prentiss or Marshall in Kentucky 
or Wright in Missouri or Sampson or Brady in New 
York, they spoke not only to the crowd in the court- 
room hut to the American public. Their orations aj)- 
peared almost verbatim in the press and were later 
reported in pamphlet form and were as eagerly pur- 
chased in the hook-stores as the best selling works of 
fiction are today. When, for example, Daniel Webster 
made his great speech for the Commonwealth on the 
trial of the Knapps for murder in the little town of 
Salem (see 7 Am. St. Tr.), not only did it appear in 
full in the local papers, hut it was reported in hook 
form in Massachusetts and in New York by at least 
half a dozen different publishers. And this continued 
to he the practice until about the close of the civil war. 
It still exists in England; a speech to the jury by a 
leader of the bar in an important criminal trial will 
appear the next day in the newspapers almost word 
for word. What is the reason for this neglect by our 
press of the oratory of our barf Is it that commer- 
cialism has killed eloquence and that it has become 
eztinet like the dodot that our modem advocate haf 
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lost that gift of public speaking in the court-room 
which so attracted the public a generation agot It 
might be worth while for some student in our newly- 
founded schools of journalism to make a study of this 
question and to give ns the reason why the oratory of 
the court-room is today practically ignored by the 
press of the United States. 

When John Hodges (p. 163) was indicted for trea- 
son in the year 1815, he found that in the opinion of the 
presiding judge, Mr. Justice Duvall, of the Supreme 
Court of the United States, ** Giving aid and comfort 
to the enemy** was a very comprehensive phrase. 
But the jury understood that be was no traitor and 
fortunately the jury had the last word. 

The last act of the case of Leo M. Frank (p. 182) 
was the final scene in a Tragedy of Errors in which 
Justice was the real victim. The murder of a young 
factory girl caused a great sensation in the community 
and the people and newspapers jumped to the conclu- 
sion that Frank — a northern J ew and college graduate 
and the last person who had seen her alive — was the 
murderer and demanded that he should be hanged. 
But Frank had his friends, too, and soon what looked 
like an organized campaign in his behalf, was started 
in the Eastern States and kept up with unceasing 
vigor after his conviction and while his case was pend- 
ing before the Appellate Courts and the Governor of 
Georgia. People thousands of miles away wrote let- 
ters to the newspapers and signed petitions in which 
they maintained that Frank was not guilty— men and 
women who had not eeen or heard a single witness and 
who had nothing but hearsay on which to found their 
opinions. Very naturally the people of Georgia re- 
sented this interference with their courts and this out- 


PREFACE TO VOLUME TEN vii 

side meddling served only to increase their determina- 
tion that Frank should suffer death. 

Here Justice received its first wound. Every civ- 
ilized nation has determined that the guilt or inno- 
cence of one accused of crime and the punishment to 
be meted out to the criminal shall be decided by reg- 
ular Courts of Justice presided over by trained jur- 
ists, assisted in most of them by twelve laymen— called 
a jury. This is the best that civilization has been able 
so far to evolve. These tribunals may sometimes err 
whereby innocent men are sent to the gallows and 
guilty men are set free, for no human system is per- 
fect. But the agitation in the Frank case was a pro- 
test against this historical and well-ordered method. 
It was a clamor that questions of guilt or innocence 
should be decided not by the established tribunals but 
by popular vote. It was a demand that those tribu- 
nals should solve the problem, not according to the 
opinions of its judges founded upon the evidence, but 
upon the views of the multitude, founded upon senti- 
ment and rhetoric. It is perfectly clear that this is a 
denial and negation of all law and of all authority. 
It is simply Lynch Law, exaggerated and popularized. 
We cannot try issues of this kind in this way; we can- 
not decide the guilt or innocence of an accused man or 
woman by a show of hands in a town meeting or by 
counting noses on the street. xVnd the people of no 
state in the American Union are going to acquiesce 
in this kind of proceeding. No citizen of one state is 
willing to submit to the inhabitants of the other states 
the question whether the decisions of its own tribunals 
are right or wrong and should or should not be en- 
forced. And this is what happened in Georgia. 

From the citizens of Atlanta, indignant at the 
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crime and anxious to punish the criminal, twelve men 
were chosen to try the issue of Frank's guilt. They 
were ordinary men, shop-keepers and clerks, without 
any special education to fit them to follow logically 
the arguments pro and con and with no training at 
all in weighing evidence. After listening to the wit- 
nesses and the speeches of counsel for many days, and 
aware ^very moment, from the conduct of the audi- 
ence in the court-room, that local opinion was prac- 
tically unanimous against Frank, the jury found him 
guilty and the judge sentenced him to be hanged. 
Then the condemned man appealed to the higher 
courts where he contended that he was innocent and 
asked that those w'ho sat in the high tribunals — be- 
cause they were presumed to have all those qualifica- 
tions which the twelve jurors lacked — should examine 
the evidence and pass upon the question of his guilt 
or innocence of the crime with which he was charged. 
But to this appeal judge after judge turned a deaf 
ear. The trial judge told him that he had listened to 
all tile witnesses for many days, but was not convinced 
that he was guilty, but the jury had found him guilty 
and that was enough for him.* 

The six judges of the State Supreme Court listened 
twice to long arguments and wrote several very 
learned judgments, but they were devoted solely to 

1 ‘^Even after the Jury had brought In its verdict. Judge L. S. Roan, 
the presiding Judge, was not convinced of the defendant’s guilt. In 
denying the motion for a new trial he made this remarkable state- 
ment: ’I have given this question long consideration. It has given 
me more concern than any other case I was ever in and I want to 
say here, that, although I heard the evidence and the arguments 
during these thirty days, I do not know this morning whether Leo 
Frank is innocent or guilty. But I was not the one to be convinced. 
The" Jury was convinced and I must approve the verdict and over- 
rule the motion.* ** Interview with Herbert Haas, one of the pris- 
oner’s counsel in the New York Times, March 2, 1914. 
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the question as to whether the judicial machinery had 
been run properly, whether any inadmissible evidence 
had been admitted, whether the jury had heard the 
cheers given to the prosecuting attorney by the crowd 
in the streets and so forth. And when finally the pris- 
oner’s lawyers were able to get the case before the 
most august tribunal in the world — ^the Supreme 
Court of the United States — ^that great Court forgot 
entirely the vital question of the guilt of the prisoner; 
the energy of its nine justices was expended on the 
question, should or should not the verdict of the jury 
be set aside because the counsel and judge had agreed 
that Frank should not be in court when the jury re- 
turned their verdict, and in accordance with this agree- 
ment he was in his cell in the jail at that time and re- 
ceived the news of it there instead of in court. And 
on this question, while the judges differed, a majority 
of them decided that it did not matter. 

Here Justice received its second wound. The Su- 
preme Court of the state learned that the trial judge 
was doubtful as to Frank’s guilt, but it learned it 
in the wrong way. The trial judge expressed his 
doubt in the bill of exceptions, but failed to do so in 
his order, overruling the motion for a new trial. 
'*Had he taken the latter mode of informing the Court 
of his doubt, the Supreme Court would certainly have 
granted a new trial. But since it was not put in that 
order under a technical rule of practice which is un- 
bending in our Supreme Court, a new trial was de- 
nied, not because the doubt of the judge did not exist 
(for he certified to that himself in the bill of excep- 
tions), but because he did not express that doubt in 
his written order rather than in the bill of excep- 
tions.”* 


* 49 Am. Law Rev. 947. 
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Just think of this, 0 ! shades of Benthaijs and Broug- 
ham, who more than half a century ago helped to wipe 
out these absurdities from the old English Procedure 
which, the work of churchmen in the middle ages, had 
lived unto the nineteenth century. Is there any other 
part of the civilized or uncivilized world where such 
things as Courts of Justice are known, that such a 
condition of things exists, outside of some of the Amer- 
ican states? A man’s life or liberty, the question of 
his guilt or innocence, depend not upon the evidence 
or upon the idea of justice, but upon whether or not 
somebody has put the necessary thing in the right 
document or in the wrong one. The people of Georgia, 
in establishing their Supreme Court, must have be- 
lieved they were creating a high tribunal, where be- 
yond the prejudice of particular localities, a convicted 
man would have justice administered in its highest 
form. Who made this limit to the court’s jurisdic- 
tion? Did the people ever demand that the court 
should shut its eyes to what it could see and its ears 
to what it could hear? Or was it not the court itself 
which made this rule which denies justice unless it is 
asked in a particular form? 

And the Supreme Court of the United States had 
not a word to say on the only qpiestion that either the 
prisoner or the people of the state cared a rap about, 
viz.; did Leo M. Prank murder Mary Phagan? 
Whether Prank was in the court-room when the ver- 
dict was returned had as little to do with the fairness 
of the trial or of his guilt, as would the question 
whether he wore a black or a grey coat or a red or a 
blue tie when the witnesses were examined and his 
counsel addressed the jury.* 

B In Continental practice the prisoner Is excluded from the room 
when the Jury announce their verdict The editor inquired of a 
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When will our appellate judges recognize that their 
duty is to do justice, not simply to see that the judicial 
machine is run according to mlef When will our 
tribunals arrive at that very different point of view 
of the English and Continental Courts t Not so long 
as in American courts, Procedure is King; for while 
the claims of this tyrant are respected, it matters not 
what may become of Justice. 

Frank now made his last appeal to the Governor of 
the state in whom is vested the ancient prerogative 
of the King — the power to pardon one unjustly con- 
victed or to mitigate a punishment which he finds too 
severe. And the Governor of Georgia, after a patient 
and exhaustive examination of all the evidence, was 
of opinion that there was a reasonable doubt of his 
guilt and that the jury had made a grievous mistake 
in convicting him. And it w'ill be difficult to find an 
unprejudiced reader of the evidence as set out in this 
volume who will not agree with him. Conley’s story 
seems a pure fabrication. Frank could not have com- 
mitted the crime and disposed of the body in the time 
alleged by the negro; it is utterly inconceivable that 
the notes found near the body could have been dic- 
tated by a man of Frank’s education; the Saturday 
afternoon was spent by him in making up a compli- 
cated financial sheet requiring hours of time, and Con- 
ley admitted he was so drunk on that day that he did 
not know where he was or what he did. The Gov- 

FuIb Judge why tbie was bo, sod he replied it was on humanitarian 
grounds, to spare the feelings of the prisoner. And whoerer has 
watched a man on trial for his life in an American court room and 
has seen the awful strain the prisoner Is under while the Jury is 
filing into court and the Judge is preparing to put the question to 
them as to what their verdict Is. will appreciate the dhlleaey of the 
French point of view, whldi thinks It more kind to convey the 
suit throuiJi his friends or lawyers in the quiet of the prison. 
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ernor, however, did not set Frank free. He sentenced 
him to imprisonment for life. But if Frank murdered 
Mary Phagan was there one extenuating reason why 
he should escape the gallows? the evidence shows 
none; his friends, his counsel, he himself never sug- 
gested one. If, as may be the case, the Governor’s 
intention was to keep him in prison until the public 
excitement had gone down and he could be safely re- 
leased, then the state of Georgia was pledged to pro- 
tect him against the mob. And when it was not strong 
enough to do this, Justice received its final wound and 
lay stricken to death. 

The causes of the Boston Massacre” which led to 
the trial of the British Soldiers, Weems and seven 
others (p. 415), Captain Preston (p. 509), and Edward 
Manwaring and others (p. 511) are set out in the nar- 
rative (p. 415.) 

The funeral solemnities of those who were killed by 
the fire of the soldiers were conducted with great 
pomp and splendor. Crispus Attucks, a mulatto, and 
James Caldwell, who were strangers in Boston, were 
borne from Faneuil Hall, Samuel Maverick, a youth of 
seventeen, from his mother’s house in Union Street 
and Samuel Gray from his brother’s in Boyal Ex- 
change Lane. The other, Patrick Carr, was still alive, 
although mortally wounded and died a few days aft- 
erwards. The four hearses formed a junction in King 
Street at the place where the deceased fell and thence 
an immense procession marched in columns of six 
deep through the main street to the central (Granary) 
burying ground where the four bodies were deposited 
in one tomb, amidst the solemn tolling of all the bells 
in Boston and the neighboring towns. 
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As might bo expecteil, this tragedy wrought «the 
whole people of Massachusetts, and above all, the in- 
habitants of Boston, to the highest pitch of rage aiul 
indignation. The populace breathed only vengeance. 
Even minds better instructed and of higher princi- 
ples than the multitude, in the excitement of the mo- 
ment could not endure the doctrine that it was possi- 
ble for an armed soldiery to lire ui)on and kill un- 
armed citizens and commit a crime less than murder. 
Political animosity and natural antipathy to troops 
stationed in the metropolis sharpened this vindictive 
spirit. The friends of the goverimumt were either 
silent or onlj’^ expressed regret and lamentation at the 
event. The friends of fr(‘edom were loud in their in- 
dignation and clamorous for that j\istice which de- 
clares that blood shall be the penalty of blood. 

Meanwhile there had been several meetings of the 
people and a committee was appointed which pro- 
ceeded to the examination of witnes.ses “in order to 
show to the world and especially to the friends of the 
colonies in England that there were just grounds for 
insisting upon tin* removal of the troops.” A narra- 
tive was also given of the transaction which was 
adopted by the town and was widely distributed, dif- 
fering materially from the facts as subsequently 
proved and calculated to increase the excitement. 
Under such circumstances the British soldiers were 
to be tried for their lives and serious fears were en- 
tertained, not only by their friends but by the candid 
and moderate of all parties, that they would not be 
.dealt with by even-handed justice. 

But among^ the friends of freedom there were men 
who viewed this matter in the calm and rational light 
of truth and justice. Anxious for the honor of the 
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town, doubly anxions for tbe cause of humanity they 
felt an earnest desire that justice should not fall a 
sacrifice in her own temple. Of these John Adams 
and Josiah Quincy, junior, deserve most honorable 
mention. Sympathizing most deeply with the mass 
of their fellow-citizens in their hatred of the instru- 
ments of their oppressors, and in their detestation of 
the principles they had been sent hither to maintain, 
no men bad more openly or pathetically appealed to 
their fellow-citizens or had more studiously excited 
their resentment both in the gazettes and in Fanenil 
Hall against the troops and their employers. What, 
then, must have been their surprise when Captain 
Preston solicited their professional services in his 
own behalf and in that of the soldiers. To understand 
the difficulty of their situation it is necessary to real- 
ize the exasperated state of public feeling. The spirit 
of revenge glowed with a fervor almost universal. 
On tbe one hand were tbe obligations of humanity, 
official duty and the strong desire that justice should 
be done; on the other the confidence of their political 
friends, their popularity and that general affection 
which their public course had attained for them in so 
remarkable a degree among their fellow-citizens, were 
to be hazarded. After deliberation and consultation 
with each other and their friends, both of these patri- 
ots yielded all personal considerations to the higher 
obligations of humanity and official duty, ^ey 
braved the fury of the moment and interposed their 
learning, talents and well earned influence to that tor- 
rent of passion which for a time threatened to bear 
down the landmarks of justice. 

In the midst of an exmtement unparalleled in the 
history of our country and in a community where they 
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irere regarded with abhorrence that ih^ were only 
saved from summary punishment by the judicious ef- 
forts of the friends of law and order, the soldiers had 
a fair trial, the result of which has stood the test of 
time and the examination of impartial history. 

The result of the trial gained for the friends of 
freedom the respect of the world and no single occur- 
rence did more to advance the cause of truth and just 
principles than what was dominated in the language 
of that day the Boston Massacre. It caused the im- 
mediate withdrawal of the troops from the town of 
Boston and the people, feeling that something had 
been gained, received now confidence in the determina- 
tion to resist the encroachments of arbitrary power 
and mistaken policy. It was determined by the town 
to celebrate the anniversary of the fifth of March, to 
the end that there might be an annual development of 
the ** fatal effects of the policy of standing armies and 
the natural tendency of quartering regular troops in 
populous cities in times of peace.” On the day of the 
first celebration the bolls of the town of Boston were 
tolled from twelve to one o’clock, at noon, and from 
nine to ten in the evening and during this, figures to 
represent the murder of the inhabitants were exhib- 
ited from a window of a distinguished citizen *of the 
town. On the recurrence of this anniversary until aft- 
er the independence of the country was firmly estab- 
lished, the day was always observed in a solemn and 
striking manner. An oration was delivered by public 
request, when the orators took occasion to illustrate 
and enforce the great prinmples of civil and religions 
liberty, and the people of Boston were thus prepared 
for those acts of spirited and determined resistance 
to the encroachments of the Orown whidi placed thfi n 
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in the foremost rank of the patriots of that day and 
covered the names of some of their number with im- 
perishable fame.* 

That curious ancient privilege, viz. : benefit of clergy, 
of which the two soldiers (Killroy and Montgomery) 
convicted of manslaughter, had the advantage (p. 
508) originated in a pious regard for the church by 
which the clergy of Catholic countries were either par- 
tially or wholly exempted from the jurisdiction of the 
ordinary legal tribunals. It extended in England only 
to the case of felony; and though it was intended to 
apply simply to clerical persons or clerks, yet as 
being able to read was, by the laws of England, con- 
sidered as sufiicicnt evidence pf the clerical character, 
when the rudiments of learning came to be diffused, 
almost every man in the community became entitled 
to this privilege; a person entitled to the benefit of 
clergy was formerly handed over to the ecclesiastical 
tribunals for trial. But this giving rise to great 
abuses the secular judges ordered those who were en- 
titl(‘d to the benefit of clergy to be detained in prison 
until they should be pardoned by the king. By a stat- 
ute passed in the reign of Queen Elizabeth, persons 
convicted of felony and entitled to the benefit of clergy 
were to be discharged from prison, being first branded 
in the thumb ; if laymen it was discretionary with the 
judge to detain them in prison, not exceeding one 
year. At the time of the trial of the British soldiers, 
manslaughter was within the benefit of clergy and the 
punishment was for the offender to be burnt in the 
hand and forfeit all his goods and chattels. It was 
abolished in England in the reign of Qeorge IV. 


* Cbandler'a Amartcan Criminal TrlalB. 
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The Leisler rebellion in New York {Jacob Leislerf 
p. 512) was the outgrowth of the anti-Catholic wave 
that swept over England and her colonies during the 
reign of James II, and Leisler *s imagination greatly 
magnified the danger of a general religious war. He 
was no traitor to William of Orange; his effort was 
to hold the government for the Protestant cause. But 
he possessed none of the qualities of a leader — a sim- 
ple New York merchant, liis education did not fit him 
for the trying emergencies in wliicli he was placed. 
He was wrong in seizing the government and this act 
made him many enemies, but his itilentions were good, 
and his execution after the danger was passed was a 
judicial mistake. He perished a viclijn to party ma- 
lignity. The first to raise the standard of William 
and Marj’ he was the first to suffer as a traitor. In 
later years his estate was restored to his family and 
an act of Parliament reversed his attainder. His vio- 
lence and ineompeteney were forgotten in sjnnpathy 
for the injustice of his death, and his friends became 
a successful party and one of his principal enemies 
was himself condemned us a rebel and a traitor. 

The trial of Xirhnloft Bayard (p. 518) for High 
Treason in 1702, appropriately follows Jacob Tjeislcr’s 
case in 1691. They explain each other and are both 
singularly illustrative of the condition of the Prov- 
ince at the periods when they occurred, distracted ns 
it was by two rival factions who carried their dissen- 
tions to an excess which has no parallel in this coun- 
try. The account is dcrive<l from standard historical 
works and from a full report of the trial which ap- 
pears to have been prepared by Bayard himself or 
some of his friends and which is contained in the 
fourteenth volume of Howell’s State Trials. There 
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ig no reason to doubt the general accuracy of that re- 
];>ort although some of the statements in it should be 
received with much allowance. The trial as reported 
gives evidence of great learning, research and skill on 
the part of the prisoner’s counsel, but some of the dis- 
cussions which relate to mere questions of abstract 
law are here omitted.® 

Judge Gerard, American Ambassador at Berlin 
from 1913 to 1917, is quoted as saying that it will be 
hard to find a punishment to fit the case of the kaiser 
and his pals who have been convicted in the Court of 
the World of the greatest crime in history. Perhaps 
the ancient sentence for High Treason which was 
passed upon Colonel Bayard (p. 539) might well be 
revived for their benefit, until something better is 
thought of. 

For what small gain a man will commit murder, the 
trial of Orrin DeWolf (p. 540) shows. His victim was 
of even less value to society than he ; and for this rea- 
son the Governor’s Council thought he was not worth 
hanging. The case is reported here, not for its impor- 
tance as a contribution to criminology, but to preserve 
the charge (which would otherv'ise be lost) of Massa- 
chusetts’ great Chief Justice, Lemuel Shaw. 

The case of the black coachman, Alexander Whis~ 
telo (p. 567) is a companion one to that of Maurice v. 
Judd where the grave question submitted to the same 
court was Is a whale a fish? See 3 Am. St. Tr. A 
more amusing trial is not to be found in the Judicial 
reports and again we meet our old friend Counselor 
Sampson* of New York, and with him again that great 
expert and fountain of knowledge. Dr. Mitchill.’ The 

s 2 Chandler’s American Trials. 

• 3 Am. St Tr., 627. 

T/tf., 613. 
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learned gentleman who had then contended that a whale 
nnder no circumstances was entitled to be called a 
fish was now no more successful in his view that a 
negro might be the father of a white child. 

In passing the death sentence on Robert McConaffhy 
(p. 601) the judge told him that for barbarity, treaph- 
ery and depravity, his cruelty and wickedness had not 
been surpassed by the pirates of the West Indies or 
the savages of the wilderness. For on a summer day 
on a little farm, in Pennsylvania, he had murdered the 
whole Brown family, except the husband who vvis at 
the time away from home. George, aged 16, and 
David, aged 10, he had choked to death in -the woods. 
Jacob of 14 years he had shot in the back; little Eliza- 
beth, the only daughter, he had strangled, and then 
the mother’s throat he had cut while she lay in bed 
and the eldest son John he had shot. The case finds 
no parallel in our criminal records. The pirates of 
the West Indies ha\’e long ago disappeared from the 
high seas, and the savages of the wilderness are no 
more. Only in the reports of the Bryce Commission on 
the Belgian invasion and in the report of the French 
government on the German atrocities in northern 
France, can one read of more awful crimes in scores 
of hamlets and country-sides in these devastated 
lands by a people who claim to be civilized and “cul- 
tured.” 

How many of our best citizens are every year pay- 
ing tribute to adventurers like IF. J. Cook (p. 624) 
and Mrs. Hirsch (p. 655) it W'ould be difficult to say. 
The innocent victim, in nine oases out of ten, submits 
to blackmail rather than endure the publicity of the 
yellow press and the condition of mind of the ordinary 
American juror who will take any woman’s word as 
against a man’s. And our state le^slatnres who «oom 
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to be sublimely ignorant of Avbat the great dramatist 
has written of the comparative value of one’s purse 
and good name, treat a blackmailer as a person to be 
dealt with most tenderly — ^witness the mild sentences 
given to Cook and Mrs. llirsch. And our national 
legislature has made it still easier for this class of 
blackmailers by enacting a law under which, as con- 
strued by our highest Court, a notorious prostitute 
who induces a boj’' of 17 to pay her fare on a steam- 
boat or railroad or street car, may, if the youth re- 
fuses to accede to her demands, actually pose in the 
courts as a White Slave and have him sent to the peni- 
tentiary for a ]ong(?r term than the average sentence 
of a burglar, a foot-pad or an assassin. 

I’be six Spanish pirates who were hanged in the 
city of Boston {Pedro Gihert and others, p. G99) had 
stopp(*d on the high seas an American merchant ves- 
sel and had ai)propriated all the specie they found 
tliore. But the merchantman returiK'd safely to its 
home port and no man or woman or child lost his life. 
What a trifling otTense was this compared to the 
crimes of (lerman ])irates who have in the 7)ast four 
years sent to the bottom of the sea hundreds of peace- 
ful vessels and murd<‘red thousands of innocent sail- 
ors, passengers, women and little children. Tried for 
their lives by the admiralty law Gibert and his asso- 
ciates had no defen.se; and wlien after the war the 
German i)irates are tried by the rules of International 
law what defense will they be able to set up? Inter- 
national law is simply the unwritten and written law 
of the nations. It is the sum of those usages which 
civilized people have decided to bo binding on them in 
their intercourse one with another; and it has its 
rules for times of war as well as for times of peace. 
Just as the common law in England and America is 
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to be found in the customs of their people^ in the writ- 
ings of their jurists and in the decisions of their 
courts, so the unwritten International law is to be 
found in the customs of nations, in the works of In- 
ternational Avrilers from Orotius down and in the de- 
cisions of civil, criminal and prize courts. And just 
as these principles have in the ease of private law 
been Avritten in statutes, so in the case of Interrmtiou- 
al law huAH* th<*y b(*en embo<lie<l in tivaties and in the 
declarations of International Congr<‘sses. Both pri- 
vate and international law justify the taking of hu- 
man life in certain cases, but the submarine jiiratv 
Avill find no law to cover liis murder of non-combatants. 
He will have but the plea that he was following the 
orders of a superman named tin* kaiser who is bound 
by no law Inimau or divine and whose* authority and 
will no living creature may deny or oppose. But will 
mankind bow to this! 

As Dr. Wharton has put it, the conviction of Dr, 
Cooper (p. 774) uft(*r those that hail goin* before un- 
der the unympular Sedition Law only added fr(*sh 
pungency to invectives already ])ungent. Oooy)er 
shook his chains in the President’s face ami dared 
him to pardon him ; and Lyoii danced about his dun- 
geon in agony, lest in a fit of clemency ]dr. Adams 
should secure the presidential vote of ^'^ermont. ITn- 
der the Sedition Law the “seditious” became still 
more scurrilous; and the result avus that the goA’crn- 
ment found itself impudently bullied by those it at- 
tempted to chastise. It Avas reserved for later times 
to demonstrate that after all a pre.ss the most unfet- 
tered is a press the most restrained. 

In a recent work of great interest to the lawyer* 

• Decisive Battles of the Law, by Frederick Trevor Hill, New York 
and London. Harper Bros., publishers. 1907. 
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there is a striking picture of the personages — ^la¥ryers 
and judges — ^who clashed so strongly in the celebrated 
trial of James Thompson Callender (p. 813). 

It was a picturesque gathering of Virginians that awaited the 
opening of the United States Circuit Court on that summer mom* 
Ing, for the ugly fashions of the French Revolution had not as yet 
found much favor In the Old Dominion, and knee-breeches, low 
shoes, buckles, buttons and queues tied with ribbons, were still in 
vogue. And yet it was not their dress but their faces and bearing 
which particularly distinguished these gentlemen as they stood 
talking with another under the wide-spreading trees at the edge of 
the public square. Many of them were clothed like English farm- 
ers, but they wore their dusty garments with an unmistakable air 
of distinction, and their clean-shaven, clear-cut features bespoke 
dignity and intelligence. The center of one group was especially 
noticeable, his strong and somewhat stern face indicating char* 
acter in every line and the ease with which he held his auditors 
singled him out as a master of men. This was John Marshall, dip- 
lomat and Jurist and soon to become the official chief of the hated 
Judge whose official program was summoning all the country-side. 
In another group near Marshall stood a handsome, neatly-dressed 
man about thirty years of age, tall, well formed and graceful, with 
a hearty laugh and a confident manner that seemed to fascinate 
those about him, particularly one keen, boyish-looking listener who 
hung upon his every word, for William Wirt was already the beau- 
ideal of the Junior bar, and Philip Nicholas had reason to felicitate 
himself on being associated with such a rising young advocate. In 
this same group stood George Hay, soon to become one of the best 
known lawyers in the country, and beside him stood the distin- 
guished leader of the Virginia bar, Edmund Randolph. 

All these men were to meet again under very different conditions 
to conduct one of the most f anmus trials In American history,^ but for 
the time being all professional and political differences were merged 
in their loyalty to the Virginia bar whose dignity and Influence bade 
fair to be seriously affected In the trial of James Thompson Callen- 
der for seditious libel against the President of the United States. 

That this was the first law passed by the national legislature 
against the freedom of the press and that its enforcement in Vir- 
ginia threatened to provoke a conflict between the state and the 
Federal authorities, possibly involving the stability of the union, 
was quite sufficient to arouse unprecedented interest in Callender's 
case, for these facts Indicated a cause of vital importance which bade 
fair to result in the first State trial upon record in the Common- 

» Impeachment of Judge Samuel Chase, 11 Am. St Trials. 
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wealth. NeverthelesB, it was not these momentous Issues that at- 
tracted the majority of the legal profession, but rather the person- 
ality of the judge who proposed to try the case, for His Honor was 
probably the most violent, the most feared and the best-hated par* 
tisan who ever sat upon the Federal bench. 

Then follows this account of Jndge Samuel Chase: 

It was not in his Judicial capacity alone that Samuel Chase had 
earned his reputation. In the stirring days preceding the Revolu- 
tion he had been one of the **Sona of Liberty" who had attacked the 
public offices of Baltimore during the Stamp Act and later he and his 
band had actually compelled a group of old malcontents, including 
bis own father, to take the oa:h of allegiance to the Continental 
Congress. Nor were these the only manirestations of such playful- 
ness credited to his account, for when certain Pennsylvania Quakers 
had refused to illuminate their houses in honor of a Revolutionary 
success, he had swooped upon the offending cltisscns with his fol- 
lowers, bundled them into carts and deported them in the depth of 
winter to Virginia, where they were unceremoniously deposited and 
left to shift for themselves. 

All this youthful boisterousness, however, would probably have 
been attributed to exuberant vitality and misdirected seal had not 
his conduct as a member of the Maryland Colonial Ijeglslature and 
the Continental Congress been almost equally turbulent and provo- 
cative of riot. The man was, however, an incorrigible bully, with 
a genius for offense and when at the close of the war he found him- 
self a member of the Maryland House of Delegates, he straightway 
became involved in political broils which resulted in an attempt at 
his impeachment. But here his fighting qualities stood him in good 
stead, for he not only fought his enemies to a standstill, but he bad 
himself rewarded, first with the Chief-Justiceship of the Criminal 
Court of Baltimore, and then with the Chief-Justiceship of the Gen- 
eral Court, both of w'hich offices he tenaciously held and adminis- 
tered in flagrant defiance of the law until his action was officially de- 
clared unconstiutional. Nevertheless, his name was writ large In 
the Declaration of Independence, his personal honesty, courage and 
patriotism were unquestioned, and although he had at first opposed 
the Constitution he had become in course of time the most ardent 
of Federal enthusiasts. 

Such was the man whom Washington had appointed to the Fed- 
eral bench in 1796 and there was to be nothing in his conduct of 
that office to belie his previous record. Domineering, fearless, vain, 
confident and honest, he had many of the qualities necessary to es- 
tablish the authority of the new court, but no one did more than he 
to make hla tribunal obnoxious to the bar. With a good classical 
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education and considerable experience and ability as a lawyer be 
had the majority of the attorneys who practiced before him at a dis- 
tinct advantage, and those whom he could not unhorse with legal 
learning he cowed and silenced with Jocular or brutal tyranny, as 
best suited his humor. But perhaps his gravest offense was political 
activity with which he never allowed his Judicial duties to inter- 
fere, and he had not been long upon the circuit before angry out- 
cries were raised against his aggressive Federal partisanship. Op- 
position of this character, however, merely excited his belligerency, 
and he never made the slightest effort to conceal his political 
opinions, either on or off the bench. Indeed, when the Sedition Act 
became a law, he had openly rejoiced at the opportunity it afforded 
for silencing critics of the administration and his actions were soon 
to speak louder than words. During the trial of Fries,io his arbi- 
trary rulings practically forced the prisoner's counsel to retire from 
the case in disgust, and when Thomas Cooper, member of the Penn- 
sylvania bar, convicted of libeling the President, was arraigned for 
sentence, be announced in open court that if he could discover that 
the Democratic party was behind the prisoner, he would inflict the 
severest penalties known to the law." 

Tlioii Avo liavo a doscriptioii of the jieople and the 
liar assonihlinir at the old c*oni-t house to hear and take 
jiart in tlu* trial. 

The threateiiod clash between the bench and bar was of course 
particularly interesting to lawyers, but there were many laymen 
among those gathered before the courthouse on the morning of the 
trial, for the country W’us thoroughly aroused over the attempt to 
enforce the Sedition Law within a state whose legislature had offi- 
cially condemned it, and the conflict between the Federal and State 
authorities was far more important to the average Virginian than 
the settlement of any professional differences. Not all the horse- 
men who came trailing across the Common were present from 
choice, however, for the marshal had invaded the most distant plan- 
tations in his search for Jurors and some of the victims had ridden 
ten, fifteen and even twenty miles in obedience to his summons, 
spreading the news of the impending event through the outlying dis- 
tricts, until the rapidly gathering crowd promised to surpass that of 
any previous court day in Richmond. Nevertheless, no one of the 
waiting throng seemed to be in any haste to move in-doors, and 
Jurors, witnesses, spectators and laywers remained clustered about 
the entrance or scattered along the edge of the Common discussing 

10 See 11 Am. St. Tr. 

Ji Post, p. 774. 
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the case until nearly ten o'clock, when they slowly moved towards 
the scene of action, and a few minutes later filled the courtroom to 
overflowing. 

At a table beside the Judicial desk sat William Marshall, clerk of 
the court and brother of the future Chief- Justice, and near him stood 
Mr. Nelson, the District Attorney, with David Robertson the short- 
hand reporter, whose notes were to prove an invaluable exhibit in 
the subsequent impeachment of the Judge. The attention of the audi- 
ence, however, was mainly directed to the prisoner, his bondsman. 
Meriwether Jones and his counsel. Messrs, llay. Wirt and Nicholas, 
a formidable array for any hostile Judge, and a trio with whom the 
bar of Richmond were well content to trust their dignity and honor. 
Indeed, these champions had already given Chase a taste of their 
quality by virtually forcing him to grant adjournments on two pre- 
vious occasions, and it was whispered that they intended to manoeu- 
vre him out of the case altogether by continuing their dilatory tac- 
tics until the term expired. In fact the word passed from lip to Up 
across the crow^ded chamber that the Judge had w^alked into a very 
neat trap at the last hearing by granting an adjournment to procure 
the attendance of a certain witness named Giles. This, It was 
claimed, w’as a fatal concession, for if the non-appearance of this 
witness Justified a postponement on Monday, it equally demanded It 
on Tuesday, for he was still missing, and the case could not, there- 
fore. be tried until he was produced, which w^oiild be the day after 
never. The audience chuckled approvingly as this story went the 
rounds, gleefully anticipating the discomfiture of the Judge, and the 
general opinion was that, for once, at least. Chase had met his 
match — a result particularly agreeable to local pride. Judicial 
tyrants might bully and awe the Pennsylvania or Maryland bar, but 
the profession in Virginia knew a trick or two which would— 

Now pnter the judges; 

The chatter and laughter suddenly ceased as the door opened, dis- 
closing the not too heroic figure of the District Judge, Cyrus Grlffln, 
a rather futile, colorless and timid personage who appeared to be 
propelled into the room by a burly, bustling, rod-faced man who 
strode rapidly to the bench, nodding an ungracious salutation at the 
assemblage, while the court crier bellowed his familiar announce- 
ment. The individual whose arrival had had the effect of a school- 
master entering a noisy classroom, w'as a man of about sixty years 
of age, huge of bulk, coarse of feature, masterful in manner. On 
his massive head sat an Ill-made wig and his garments were those 
of the ordinary citizen with no particular regard for appearances, 
but there was no mistaking his authoritative bearing as he loomed 
up behind the Judicial desk and glowered at the silent audience. To 
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most of those who retained hlBscrntlBy he was an entire stranger, for 
nntU the present term ot the court he bad never set foot In Rlchmoad, 
and doabtless many of the spectators were prepared to find him a 
dend In human shape. But though his expression was somewhat 
forbidding, his large, strong, clean-shaven face was not uncomely, 
and his giant frame suggested strength rather than brutality. Never- 
theless his small, snappy, shifty ^es had a dangerous glint and there 
were ominous lines about the comers of his mouth, betraying pos- 
sibilities of an ugly droop and other indications of a quarrelsome 
disposition were not wanting. The whole aspect of the man. how- 
ever. suggested energy and determination rather than Intellectual 
power, and contrasted with the group of lawyers who faced him. he 
appeared at a disadvantage. But the moment the proceedings 
opened this impression faded and as be leaned over the desk and 
listened to Mr. Hay’s long and not too Ingenious plea for an ad- 
journment. his gase was so uncomfortably intelligent that the 
speaker, obviously embarrassed, made poor work of his argument. 

The trial of Judge Samuel Chase before the Senate 
of the United States — ^the first impeachment case re- 
ported in this series — ^for his unfair and partisan rul- 
ings and conduct, in the Callender and other trials, will 
be found in VoL XI American State Trials. 
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THE TRIAL OF EDWARD D. WORRELL FOR THE 
MURDER OF BASIL H. GORDON. 

UNION, MISSOURI, 1867. 

THE NARRATIVE. 

Edward D. Worrell was the only child of Dr. Edward Wor- 
rell of Dover, Del., a college president. He was well 
educated and after practicing dentistry for a while had en- 
listed in the army and in 1855 w'as stationed at Fort Leaven- 
worth, as a sergeant Ho deserted in company with William 
H. Bruif of Macon, Qa., in tln^ early part of January, 1856, 
and started cast on horseback. While traveling through War- 
ren County, Mo., they fell in with Basil H. Gordon, 8 
civil engineer, who was assisting in locating the North Mis- 
souri Railroad. On this trip, however, Gordon had been out 
on the proposed line collecting money that had been sub- 
scribed as a bonus to the road. The thrc<> men slept the night 
of January 24, 1856, at a tavern in Warren County and there 
Worrell and Bruff learned that Gordon had a large amount 
of money with him. The next day it snowed hard. As Gor- 
don did not return to the railroad offices at St. Louis, the preo- 
ident of the road sent a searching party to hunt for him. They 
soon learned that the three men had li'ft the tavern together 
on the morning of January 25, and that Worrell some time 
aftenvards w'as seen to come out of a hazel thicket a short 
distance from the tavern, riding a horse and leading another, 
which satisfied his friends that Gordon had been murdered 
in the thicket. 

Several days were spent searching for the body and the 
party had begun to despair of finding it when one of the 
searchers noticed a small dog scratching in the snow, and 
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going to the place, found blood all over the snow, which con* 
tinned to a ravine about fifteen feet from the road. Here 
they found Gordon’s body, covered with brush and snow, a 
hole through the head as if made by a large pistol ball; his 
pockets turned inside out and his watch and all his ronney 
gone. 

Worrell had been seen in St. Charles leading a horse which 
resembled Gordon’s, and from there he went to St. Louis, re* 
maining there three days and going to the theater each night. 
From there he traveled on horseback to Vincennes, Ind. 

A published description of the deserter from Fort Leaven- 
worth corresponded with that of the man who was 
seen with the horse in. St. Charles, and the chief of police 
of St. Louis, Captain J. D. Cousins, started for Vincennes 
in pursuit of him and there learned that he had sold Gordon’s 
horse and other articles belonging to the murdered man to 
the proprietor of a hotel in that place. 

From this point, all trace of the murderer was lost for sev- 
eral days, but Captain Cousins finally trace<l him to Balti- 
more and from there to Dover, Del., where his parents re- 
sided. Captain Cousins saw him on the streets during the 
daytime, but feared that he would be taken from him by force 
by his friends. So he waited until after midnight and then 
arrested him in bed at a hotel, gagged him so that he could 
not give an alarm and took him twelve miles on a hand car, 
where he caught a train for the West. On a chair near Wor- 
rell’s bed the saddlebags were found and in his pocket Gor- 
don’s watch. Bruff was taken into custody about the Mwia 
time at his home in Macon, Ga. 

Both Worrell and Bruff were indicted for the murder of 
Gordon in Warren County, Mo., in May, 1856, but the ease 
was removed to the town of Union in Franklin County, an d 
in January, 1857, a few days less than a year after the tragedy, 
the trial of Worrell was begun. After a bearing which lasted 
two wedks, the jury declared him guilty and he was hanged 
in June, 1857, his counsel having made a fruitless appeal 
to the Supreme Court. 
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THE TRIAL.' 

In the Circuit Court of Franklin County, Union, Missouri, 
January, 1857. 

Hon. John H. Stone,® Judge. 

Edward D. Worrell had 9 t the May Term, 1856, of the Cir- 
cuit Court of Warren County been indicted jointly with 
William H. Bruff for the murder of Basil H. Gordon.® On 

^Bibliography. ‘The Law of Circiimatantial Evidence and of 
Insanity. A Hepori in full of the trial of Edward D. Worrell, 
indicted for the murder of Basil 11. Gorden, held at the court hoii^ 
ill Union, Franklin (^ounty, Missouri, January 19, 1857. Refiorted 
hy Joliu Delaficld, Esq., St. Louis, Mo. M. Niedner, Publisher. 
Si. Louis, Mo., 3857.'* 

^ SiOKE, John H. A native of Tennessee, but was educated near 
Georfretown, Ky., to which place his parents had removed; was 
not a collcfcr fmiduate, but read Latin with facility and had a 
knowlcd|;e of Greek. Was a student at the Liw Seliool at I/ea- 
ington; entne to Missouri in 1836 and sctlled at Fulton, Callaway 
Co., whore he practiced law until appointed Jiidpx!^ of the 9th 
Judicial Circuit in 1843, residing at Potosi. ‘‘lie remained on the 
bench until some time in the early jiart of the war wdien be fell 
a victim to that turbulent spirit which nuprned throughout the 
State. . . . He was arrested upon a clnirpre of disloyalty and 
thrown into the Gnitiot St. firison, at St. TiOiiis. The real motive 
was to {irevcnt him holding court in one or two counties in which 
large amounts of ]iro]>crty were advertised to be sold under execu- 
tion. . . .His friends obtained his release; he went back to ('alln- 
way County and finally settled at St. Cliarles. . . . The effect 
of the war and the personal ill treatment to which ho was subjected 
hurried him rapidly to the grave, lie must have died siiortly after 
the close of the war. A more upright, conscientious and honest 
man never lived.” Bay (W. V. N.), “Bench and Bar of 
p. 373. 

>The Grand Jurors for the State of Missouri empanelled, sworn, 
and charged to enquire in, and for the body of the County of 
Warren, on their oaths present that Edward D. 'Worrell and William 
H. Bruff, on the twenty-fifth day of January, in the year of our 
Lord one thousand eight hundred and fifty-six, at the County of 
Warren, aforesaid, with force and arms in and upon one Basil H. 
Gordon, then and there feloniously, wilfully, deliberately, pre- 
meditat^y and of their malice aforethought, did make an assault, 
and that the said Edward D. Worrell, a certain pistol there and 
then efaarf^d with gunpowder and a leaden bullet, which said pistol 
he, the said Edwa^ D. Worrell, in his right hand then and there 
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May 6 they had appealed to that court for a change of venue 
on the ground that the 'inhabitants of this entire judicial 
circuit are so prejudiced against these defendants that a fair 
trial cannot be had in the same/’ which application was grant- 
ed and the indictments transferred to the Franklin Circuit 
Court and the prisoners delivered to the sheriff of Franklin 
County, and at the September term of the Franklin Circuit 
Court tile case was continued to a special term of the court to 
be held in January, 1857. 

had and held at and against the said Basil H. Gordon, then and 
there feloniously, wilfully, deliberately and premeditatedly, and of 
his malice aforethought "did shoot off and discharge, and that the 
said Edward D. Worrell, with the leaden bullet aforesaid, by means 
of shooting off and discharging the said pistol so loaded, to, at and 
against the said Basil H. Gordon as aforesaid did, then and there 
feloniously, wilfully, deliberately, premeditatedly, and of his malice 
aforethought, strike, penetrate and wound the said Basil H. Gordon, 
in and upon the back part of the head of him, the said Basil H. 
Gordon, giving to him the said Basil H. Gordon then and there 
with the hsaden bullet aforesaid, by means of shooting off and dis- 
charging the said pistol so loaded to, at and against the said Basil 
H. Gordon, and by said striking, penetrating and wounding the 
said Basil H, Gordon as aforesaid, one mortal wound of tlie breadth 
of one inch and depth of six inches, in and through the head of 
him, the said Basil H. Gordon, of which said mortal wound the said 
Basil H. Gordon did then and there instantly die; and that the 
said William 11. Bruff then and there feloniously, wilfully, delib- 
erately, premeditatedly, and of his malice aforethought, was present, 
aiding, helping, abetting, comforting, assisting and maintaining the 
said Edwa^ D. Worrell, the felony and murder aforesaid in manner 
and form aforesaid to do and commit — and so the jurors aforesaid, 
upon their oaths aforesaid do say that the said Edward D. Worrell 
and William H. Bruff, him, the said Basil H. Gordon, then and 
there in manner aforesaid, feloniously, wilfully, deliberately, pre- 
meditatedly, and of their malice aforethought, did kill and murder, 
contrary to the form of the statute in such case made and provided, 
and against the peace and dignity of the State. And the jurors 
aforesaid, on their oaths aforesaid, do further present that William 
H. Bruff and Edward D. Worrell, afterwards, to-wit : on the twenty- 
fffth day of Januaiy, in the year of our Lord one thousand eight 
hundred and fifty-six, at the County of Warren, and State afore- 
said, with force and arms in and upon one Basil H. Gordon, then 
and there being, feloniously, wilfully, deliberately, premeditatedly, 
and of their malice aforethought, did make an assault, and that the 
said William H. Bruff, a certain pistol then and there charged wiA 
gunpowder and a leaden bullet, which said pistol he, the said WU- 
Uam H. Bruff, in his right hand then and there had and held at 
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January 19. 

Today the special term of the court opened for the trial 
of Edward D. Worrell, a severance of the prisoners jointly 
indicted having been heretofore granted. The prisoner was 
brought into court attended by his father and mother, and 
being called upon and the indictment being read to him, 
pleaded not guilty. 

D. Q. Gale,* Circuit Attorney; John D. Coallvr^ and IV. 
V. X. Bay.^ for the State. 

Friil Wright for the Prisoner. 

and against the said Hasil II. Gordon, then and there feloniously, 
witi'iiHy, deliberately. aii<l pn*nieditatedly, and ot' his iimliee afore- 
thonglil, did shoot <»tT and discharge, and that the said Williiun H. 
Bniff, with the leaden bullet aforesaid by means of shooting ofif 
and discharging the said pistol so loaded, to, at and against tbo 
said Ilasil H. Gonlon as aforesaid, did Hum ami there, feloniously, 
wilfidly, deliberately, iirenieditatedly and of his iniiliee aforethouglit, 
strike, jienetrate and wound the said Ibisil 11. Gordon in and upon 
the back part of the head of him, the said Ha.sil 11. Gonlon, giving 
to him, the said Ha.sil II. G<irdon, then and there witJi the leaden 
bullet aforesaid, by means <if shooting oil' and discharging the said 
pistol so loatled, to, at, and against the said Ibisil II. Gordon, and 
by such striking, penetration and wounding the said Hasil H. Gor- 
don, ar<in'sai<1, one mortal wound of the breadth of one iiicJi and 
depth of six inches, in and thri>ugli tJie head of liini, t.he said Hasil 
II. Gordon, of Avliich said mortal wciund the said Hasil 11. Gordon 
did then nml there instantly die, and that the said Kdwnrd I). 
Worrell then and there, fcloiiiinisly, wilftdly, deliberately, pre- 
ineditatedly, and of bis nialiee nforef lioiurltt, was present aiding, 
helping, abetting, comforting, as.sisting and inRintainiiig tJic sail! 
William II. HrulT the felony and murder aforesaid in manner and 
form aforesaid to do and commit. And so the jurors afon*said, 
upon tlioir oaths aforesaid, do say that the said William 11. Hrnff 
aTid Edward 1). Worrell, him, the said Hasil 11. Gordon, then and 
there in manner and form aforesaid, fclonionsly, wilfully, deliber- 
ately, ]ireriieditat<'dly, and of tlietr malice af(»rethf>iig)it, did kill 
and murder, eontniry to llie fonn of tlie statute in such ease made 
and provided and against the ]»eace and dignity of the St^itc. 

* Gale, Daniel QrixrY. (lS07-18fl4.) Horn Amesbnrg, ^ass.; 
settled in Washington, Franklin (’o.. Mo., in and followed the 

trade of a carpenter and builder for sotmc time; b'*ill the first 
brick house in Washington, was its Postmaster, I8'18-1857, and 
Ttovn Trustee, 1841-1878; Presiding Judge, Goiinty Gonrt, 1840- 
1847; Circuit .\ltorney, 1 850-1 Rn."), 1807-1800; Circuit Judge, 1800- 
1875; died in Washington, Mo. 
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January 20. 

Mr. Coalter asked for a continuance, which was refused. 
The following jurors were then selected, after Judge Stone 
had ruled that the opinion formed from rumor, in order to 
disqualify a juror must be of such a fixed character as to en- 
list the feelings of the juror either for or against the prisoner 
and create in the language of the statute a bias or prejudice 

• 

* CoALTKH, JoiiK 1). (1818-1864). Born South Carolina and 

came with his parents to Missouri when they settled in St. Charles 
Co. Was sent to tlie College o£ South Carolina to be educated, 
and on his return studied law in St. Louis and was admitted to 
the bar; practiced law in St. Charles and was very successful; 
represented his county in the Legislature several tern» and was a 
delegate to the Washington, D. C., Convention to devise means 
to preserve pe^e, 1860; ‘^He eschewed office and never accepted 
any public^ position that he could consistently decline. He made 
no pretensions to oratory, yet was a forceful, clear and lucid 
speaker and impressed a juiy most favorably. It is questionable 
if he ever had an enemy, wiiile his friends could be numbered by 
thousands. He obtained the title of General through senuces ren- 
dered in the State Militia.’' Bay (W. V. N.), 468. 

•Bay, William Van Ness. (1818-1894). Born Hudson, N. Y. 
Both bis grandfather and father were lawyers in New York, the 
former a partner of Ambrose Spencer, some time Chief Justice of 
the State; his great-uncle, Elisha Hall Bay, was a justice of the 
Supreme Court of South Carolina, and was tendered by Jefferson 
a seat on the Supreme Bench, which he declined. Ilis brother, 
Samuel M. Bay, after studying law with Judge Swayne, of Colum- 
bus, Ohio (afterwards a justice of the United States Supreme 
Court), settled in Union, Missouri, in 1833, was elected to the Legis- 
lature, became Altoi-ney General of the State and Supreme Court 
Reporter, and died of cholera in St. Louis in 1849. William V. 
N. Bay joined his brother in 18:15, studied law with him and was 
admitted to the bar in 1837. He was a member of the State Legis- 
lature (1842-1846), and a Representative in the 31st Congress 
(1849-1851).^ He was a Democrat and made but one speech in 
Congress which a writer of tlie day describes as follows : “It treated 
of slavery and the admission of California to the Union. It is a 
powerful plea for its admission as a free State, according to her 
overwhelming vote. It is a severe indictment against the Whig 
administration and a masterful example of a Unionist pleading with 
the North to desist from aggressions upon the South and a clear 
notice that his affection for the Union of the States surpasses 
his ties of union with his brethren of the South.” In 1854 he 
removed to St. Louis, was appointed by Governor Gamble to the 
Supreme Court, and on June 14, 1865, he, with his colleague, Judge 
John D. S. Dryden, was forcibly removed by the military by the 
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against him: Joseph Woodruff (foreman), Thomas E. Ren- 
iek, David M. Tyree, Burrell Roland, Reuben Bledsoe, Dor- 
sey Waters, George Woodcock, Moses V. Kean, Jeremiah 
Pierce, William T. 0. Dickinson, Jeremiah H. Williams. 

MR. COALTER OPENING SPEECH. 

Mr. Coalter. Gentlemen of the jury: At the request of 
Mr. Gale, the proscuting attorney of this circuit, I rise, gen- 
tlemen, to address to you a few remarks. I do so at his re- 
quest from my possessing an earlier knowledge of this case, 
it being one involving a transaction in another county, and 
which has been brought here by a change of venue. I hold 
in my hand the indictment which was found in Warren 
County, when it was brought to this court, and now proceed 
to read it to you. This indictment is founded upon a statute 
of your state, declaring two diffeivnt grades of the crime of 
murder.® The words used in these two sections have been 
defined accurately by judicial construction. The word wil- 
ful” means that a person intended to kill. It supposes an 
actual condition of the mind in regard to the killing when 
the deed takes place; and the words ” deliberate” and “pre- 
meditated” in the act require thsit the killing must have 
been thought of before the act of killing began to take place, 
and that in order to constitute murder in the first degree, 
there must be a killing with intent to kill ; to do the deed at 

order of Governor Fletcher under the ordinance passed by the Con- 
vention of 1864, vacating all the judicial ofTioes in the State of 
Missouri. See 3.1 Mo. Supreme Court Iteports, pp. v-viii. He died 
at the home of his daupiiter in Eureka, Mo., and is buried in the 
Oak Ridge Cemeter>', Kirkwood, Mo. For a History of the Bay 
Family see Schaff’s Hist. St. Louis, Vol. 2, p. 1477. 

^ See 2 Am. St. Rep., 207. 

® Statutes of Mo., Vol. 1, pp. 558-9. ‘‘Crimes and Punishments,’* 
Art. 11, Sec. 1. “Every murder, which shall be committed by means 
of poison, or by lying in wait, or by any other kind of wilful, de- 
liberate and premeditated killing, or which shall be committed in 
the perpetration, or attempt to perpetrate, arson, rape, robbery, 
burglary or other felony, shall be deemed mui^er in the first degree”; 
Sec. 2. “All other kinds of murder at common law, not herein de- 
clared to be manslaughter, or justifiable or excusable bomieide, 
shall be deemed murder in the second degree.” 



8 


X. AMERICAN STATE TRIALS. 


the time the act took place; and also that previous thereto 
the murderer intended to commit the deed.® 

1 desire in this opening to be very brief, and therefore shall 
not dwell farther upon mere definitions of law. This indict- 
ment contains two counts. The first charges the prisoner, 
Worrell, with being the principal, who committed the act, 
and that Bruff was aiding and abetting therein. The second 
count charges Bruff as principal, and Worrell as acccssor 3 \ 
It makes no difference w*hich did it, if both aided and were 
present. In such case the law considers them both equally 
guilty, as principals, and the result must be the same to each. 

As far as I know the facts, they will be as follows: 

Basil II. Qordon was an assistant engineer on the North 
Missouri Railroad. He was a young man from Virginia, the 
son of a widowed mother, and of a noble, lofty and generous 
character. In pursuance of his duty, he traveled with Major 
Walker, the cheif engineer of the road, and Mr. Sturgeon, the 
president of the railroad company, to the point whore its 
lino intersects the Hannibal and St. Joseph Railroad. There 
they parted. Messrs. Walker and Sturgeon went away to 
Jefferson City. Mr. Gordon started to come back down the 
line of road. He did not, hourever, arrive home. The weather 
at the time was intensely cold. His friends finally became 
uneasy at his protracted absence. They then began to make 
in<iuiry. They found he had been seen at a certain point 
with two men. After that the two men were seen without 
him, mounted and leading a third horse. Search was then 
made. The neighboring county became aroused, and much 
excit^'inent began to prevail. There 'was a general belief there 
had b(‘en foul play. In the main road a little dog began scratch- 
ing, and under the upper covering of snow found the be- 
neath discolored, as though by blood. Near this spot it was 
heard a new saddle had been found. One man, in search- 
ing, must have stepped on the body. It was found near them, 
covered Mdth brush and snow, stiff and frozen. A coroner’s 
inquest was held, when it was found he had been shot in the 
back of his head. The bullet lodged in the brow, having 

® Bower v. State, r> Mo. 579. 
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passed through the brain. Qentlemeii, the nature of that 
wound was such that he must have been summoned in an in- 
stant to eternity, 'without a momenta preparation. Gentle- 
men, every man, no matter how exalted, how pure, how' good, 
must have time, however short, to mwt his God. Wo all 
must make our peace with him. Mr. Gordon must have died 
in half a second. When the body was found all iii(]uiry ns 
to his fate of course ended. Two men having In^eii last seen 
in his company, where W’oro they? Immediate pursuit was 
made for them. Imiuiry showed they were desertiTs from the 
army of the United States, that they had traveled in com- 
pany with Mr. Gordon; that they also had stayed with him 
lately at a house about six miles from wheiv the body was 
found. We, gentlemen, are all in the habit of trusting too 
much to external circumstances. M(mi of gi‘nteel appt^araiiee 
and pleasing manners sometimes win confidence they do not 
deserve. Perhaps Mr. Gordon trusted too much to the ap- 
pearance and mannen's of lliesi? two inmi when he consented 
to travel in tlieir conii)any. At that Imuse tla» prisoner, Wor- 
rell, had been seen to load a jiistol. On the next morning all 
three had been setm together on lln* road. They were last 
seen with Gordon at a hollow in the edge, of a prairie, in a 
place most convenient for the purjiose of a crime. We expect 
to show that the horse tliey led was identified by ]>eeuliar 
marks. That this murder was coniinitled on a Friday; that 
these two men stopjXMl that niglit at St. Oharli'S, and lhc‘ next 
night at St. Louis. That horse, led by them, was the one Mr. 
Gordon had been riding, and was with them at St. Charh^s. 
They crossed the Missouri river there on the icc*. They were 
afterw^'ards traced to Vincennes, Ind. At that jdaec, the 
prisoner, Worrell, sold Gordon's horse. There tlu'se men, 
whose names are Worrell and Hniff, parted. This prisoner 
went to Delaware; Bruff to Georgia. lirnflT was arrested in 
Georgia; Worrell was taken at Dover, in Delaware. Worrell 
was found in possession of Gordon’s wateh and saddlebags. 
He not only did not deny, but actually adinitt(*d them to 
have been Gordon’s. On his arrest there he was brought 
back. I will not speak of their respective statements. I will 
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say nothing of each trying to convict the other. It would 
make no difference. Both are equally guilty. But, I know 
from depositions on file in this case, that the main effort in 
defense of this man will be to show that he is not responsible 
for his conduct by reason of insanity. After the evidence is 
before you it will be a hopeless task to endeavor to argue that 
the defendant did not commit the act charged against him. 
No human eloquence would suffice to throw a doubt on that 
point; biit the effort will be to show that, although he did 
the act, he is not responsible, because of insanity. I there- 
fore call your attention to this plea, at this time, and lay down 
certain legal principles in regard to it. I call your attention 
to it at this time, because I wish you to view all the circum- 
stances of this case, as they are detailed before you, and from 
them judge whether the man was insane at the time of the 
commission of the act. For on this the question will turn: 
Was he insane at the time of the act done ? It is not material 
how eccentric or even insane* he may have been at a previous 
time, if he was of sound mind at the time of the act done. 
And I wish you, in judging of this matter, to use your own 
common sense and knowledge of the human mind. After all 
the learning which may be displayed the determination of the 
matter must rest in your common sense and judgment. The 
question is about the human mind, and every man having a 
mind is capable of forming some judgment on the subject. It 
is not sufficient that a man may have had eccentric ancestors 
or relations, or even crazy ones, or that he may himself have 
been eccentric and erratic. These things are admissible in 
evidence only as they bear upon the question as to what was 
the condition of his mind at the time of an act done. You 
may call an eccentric man crazy, but he is not. The deposi- 
tions which the defendant will produce in this case do not 
prove that he was ever crazy. A drunken man may be said 
to be crazy, yet when was drunkenness ever held to be an 
excuse for crime? Men sometimes make themselves volun- 
tary demons. Is this insanity ? Is this an excuse for crime ? 
A most convenient cloak for crime would this be for any man 
to make himself a voluntary demon for that purpose ! Mere 
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eccentricity of conduct in any man's life can never be con- 
sidered an excuse for wilful crime. It never has been. 

But I deny that the prisoner is crazy. If at previous in- 
tervals he may have exhibited such symptoms it has no ap- 
plication to this case. The hinge on which this question must 
turn is not as to — 

Counsel for the prisoner asks JIfr. Coalter not to anticipate 
what defense is to be madc^ but simply to state the facts the 
State expects to prove. 

Mr. Coaltcr. I thought it fair — and in fact to the advan- 
tage of the prisoner — that the views of the State should be 
fully presented in the opening. I desired also to advert to 
this plea of insanity at this time, in order that the jury might 
keep their minds upon the conduct of the ]>risoner, ns proved 
before them, and judge how far his actions corresponded with 
those of an insane man. But perhaps enough lias been said 
at present, and therefore I shall closcj by reijiiesling the jury 
to weigh well the evidence which shall bn given, and thus be 
prepared to say whether the prisoner did the act ns charged 
against him, and if he did, was he in a responsible condition 
of mind, and thus be prepared to render a true verdict in the 
premises. 


Tire WITNESSES FOH THE STATE. 


Robert Walker. Am chief enp- 
neer of the North Missouri Rail- 
road ; knew Basil H. Gordon inti- 
mately for nearly twenty years. 
Early in January', ISfid, Mr. 
Sturgeon and 1 determined to go 
up the line of the railroad. Di- 
rected Mr. Gordon, my princii>al 
assistant, to accompany me. The 
weather was so cold as to induce 
me to purchase these gloves 
(showing a pair of fur gauntlets) . 
and advised Mr. Gordon to buy 
a pair just like them, where I 
bought mine— on the corner of 
Fourth and Pine, St. Louis. Glor- 
don had a pair of fur cuffs which, 
I told him, would not be suffi- 
cient protection. He got a pair 


of gloves like mine. On the eve- 
ning of Sunday, January 13, we 
left St. Tiouis. Mr. Sturgeon and 
m.wlf took the cars to St. 
Charles; Mr, Gordon on horse- 
back. We stayed that night in 
St» Charles, at the house of E. 
L. Wentz, one of ray division en- 
gineers. On Monday morning, 
Mr. Sturgeon, Gordon, Wentz, 
Pratt and myself, accompanied 
by a negro boy (employed by 
Wentz), left, and after several 
days arrived at Bourbon ton, in 
Boone County, previous to which 
Wentz left iia. Mr. Sheerbarth, 
another division engineer, had 
joined us. Sheerbarth and T 
were in a sleigh. We all had 
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our dafpierr^types taken but left 
before the pictures were finished ; 
and it was arranged that Gordon, 
on his return, should take one to 
Wentz’s office, at St. Charles, and 
Sheerbarth would take the other. 

We reached Huntsville, Ran- 
dolph County, on the evening of 
Sunday, January 20. Next day 
we left Huntsville. Mr. Qoiv 
don, parting with us, to go alone, 
directly to St. Louis, while Mr. 
Sturgeon, myself, and Mr. Pratt 
went on to Jefferson City. Mr. 
Sturgeon and I arrived in St. 
Louis on the evening of January 
26. Found, to my surprise, that 
Mr. Gordon had not yet returned. 

Several days passed and I be- 
came uneasy; but as the weather 
was intensely cold and stormy, 
thought Gordon’s absence might 
be attributable to this cause. La^ 
ter I heard lliat a man named 
Ferguson had seen Gordon. 
Found him in bed; he told me 
that Gordon was accompanied by 
two strangers, whom he described 
(here the witness was stopped). 

Well, from the stalements of 
Ferguson, T suspected foul play. 
Directed McDonald to go on a 
search. On Tuesday morning, I 
went on a locomotive over to St. 
Charles; there vms informed by 
Wentz’s negro boy (witness was 
here stopped). 

At St. Charles then I received 
information which convinced me 
that Gordon was murdered. Took 
Mr. Pratt with me in a bugg>\ 
We passed up the RoonsHek road, 
making inquiries, without hear- 
ing anything of Gordon, until, 
late at night, in a snow storm, 
we met McDonald and Wentz 
near the spot where we after- 
wards found Gordon’s body. 
From there T learned that Gor- 
don and the two men had 


stopped at Hutchinson’s (witness 
stopped). 

Well, then, I received informa- 
tion which convinced me that 
Gordon had been murdered be- 
tween Hutchinson’s and St. 
Charles. Hutchinson keeps Pri- 
vate Entertainment, about four 
miles east of Warrenfon. We 
all returned about five miles back 
to Kenner’s Tavern, where we 
stayed till morning. After break- 
fast Messrs. Wentz, McDonald, 
Pratt and myself turned west- 
ward toward Hutchinson’s to 
search. We found a gentleman 
(whose name, T believe, is Ste- 
venson), who told me a saddle 
had been found by his mother’s 
negro man (objected to and ob- 
jection sustained by the Court). 

Saw the saddle at Mrs, Ste- 
venson’s; a dragoon service sad- 
dle, with initials on the pommel. 
Went to the spot where it was 
said to have been found, in a 
thicket, and about half a mile 
south of the road. The snow 
was very deep. We searched un- 
successfiilly. 

Decided to go to Warren ton 
for help. On my return tlie body 
had been found. Recognized it 
as the body of Basil H. Gordon. 
It was between the traveled track 
and the fence, in a gulley. Think 
the body had been carried forty 
feet. Discolored snow (red) was 
near the traveled road, within 
two or three feet. 

His gloves and fur cuffs and 
cap were not found with the body. 
His overcoat was unbuttoned, ex- 
cept the two top buttons. His 
pockets were turned inside out. 
His breastpin was the only thing 
of value left on him, and was 
concealed by his coat. Captain 
Couzins and Mr. Wentz went in 
pursuit. On their return Cap- 
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tain Couzins handed me this 
watch (here shown). Captain 
C. is a well-known police officer 
of St. Louis. I know this watch 
was Gordon’s. Under a piece of 
black silk there is secreted an 
old-fashioned watch paper hav- 
ing on it the name of Gordon’s 
father, and his mother's maiden 
name and the date 1802. .Gor- 
don joined me in 1854, at my 
invitation, on the Ohio and Mis- 
sissippi Railroad of which I was 
chief enginwr. Afterwards, I 
appointed him my principal as- 
sistant on the North Missotiri 
Railroad. Had daily and hourly 
intercourse with him. 

At Vincennes, I found Gor- 
don’s horse, saddle and hridle in 
possession of Mr. Gould. On 
Capt. Couzins’ return, he showed 
me a daguerreotype case similar 
to that produced. 

Cross-examined. Don’t know 
the writing on the w^atch paper. 
Know the names of Gordon’s 
father and mother, hut never saw 
them. Either Couzins or Wentz 
took out the paper and showed 
it to me about the time the watch 
was handed to me. Never saw 
this watch paper in Gordon’s life- 
time. 

There was nothing by which 
I could identify the saddle, but 
think it was the same; a black 
saddle covered with patent 
leather. The tree may have been 
a Spanish tree. There was a 
mark on the pommel of the sad- 
dle, the cuticle of the leather be- 
ing scraped off. Of my own 
knowledge, cannot swear Gordon 
owned that saddle. The horse 
I would know anywhere. It was 
Mr. Morgan’s. It was the same 
horse Gordon rode when he left 
us at Huntsville. I left Hunts- 
ville, and so did Gordon, on the 


evening of Monday, Januaxy 21. 
The spot where vre found the 
body was perha))S 74 or 75 miles 
from Huntsville. 

1 was not there when the body 
was found. They had raked off 
the snow so that, though his face 
was uncovered, I saw only 
glimpses of his coat. Don’t know 
what became of the saddle found 
ill the thicket. Ijcft it at Mrs. 
Stephenson’s. Don’t know how 
Mr. Gordon’s clothes were 
marked. He told me he bought 
clothes for that trip. 

Re-examined. Prom the trav- 
eled track to the discolored snow 
could not be more than 2 or 3 
feet. From the top of the snow 
to the bottom of the gully on the 
day the body was found, must 
have been about two or three feet 
deep. The soil is red clay, very 
tough, but easily washed. 

Warren V. Stuart. Knew Basil 
H. Gordon. Lived at Warrenton, 
Warren Co. Last time I saw 
him was .Taniiary 24, 1850, a cold 
evening and late, at Warrenton. 
Shw liim on horseback, setting 
near Mrs. Sander’s door, the 
principal tavern, about 4 or 4 :30 
P. M. Prisoner was sitting on 
a horse, about 30 or 40 feet from 
him; and there was a man also, 
1 don’t know who he was. This 
roan I spoke to. He was not 
then on his horse, but afterwards 
he got on his horse and went off 
with Gordon and the other man. 
(Brnff is brought in.) That is 
the man T speak of. Heard Wor- 
rell say nothing. Saw the three 
go off together, traveling east- 
ward. Never afterwards saw 
Gordon alive.^ Helped to take the 
snow off of his body in the gully, 
when afterwards discovered, 
about six miles east of Warren- 
ton, in the edge of the Zlickory 
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Grove Prairie, the nearest honse 
west of it being Mrs. Stevenson’s. 
The feet of the corpse were ly- 
ing nearly east, head west, and 
twirled over very mu<di. Saw tfie 
body stripped and examined. 
There was a large cavity in his 
head, about as between my fin- 
gers. Did not examine the depth 
of the wound. The ball did not 
come through and through. The 
wound was evidently done by a 
leaden ball. The body was froz- 
en, and must have laid there eight 
or ten days, from appearances. 
Tt had not decomposed. The body 
had been discovered just before 
I reached the ground. Helped 
uncover it. There was consid- 
erable bloody discoloration in the 
traveled road, somewhere from 
25 to 35 feet to where the body 
was found. There was a coro- 
ner’s inquest. The body was dis- 
covered on the 6th of February, 
1856. He passed thronerh Wnr- 
renton, Jannarv' 24, 1856. There 
were several snows between these 
dates, T know at least two. 

CroRS^examined. The gully was 
BO deep a person traveling the 
main road would not be apt to 
see it, and there were also several 
pieces of brush thrown over the 
body. Think no person could 
have seen the body. Knew the 
horse the moment I saw him. Al- 
ways take notice of horses. He 
was rather lengthy, pretty rich 
looking. Gordon stopped in front 
of Sander’s hotel. Gordon in 
front of the door, next Worrell 
a little behind; and they all went 
off together. 

Re-examined. The body was 
several inches beneath the level 
of the general surface. There 
was mu<£ ice and snow over the 
body; a good many inches. We 
took rails off the fence to warm 


us until the coroner came, whidi 
took three hours. 

Henry Ordetheit. live in War- 
ren County, six miles from War- 
renton, towards St. Louis. Did 
not know Mr. Gordon. Was pres- 
ent at the discovery of the body. 
It was in a sort of ditch, in the 
middle of the old road, where 
the water sort of run through, 
near Mrs. Stevenson’s farm. Was 
right by it when we did discover 
it. It was searched by us on 
the right hand of the road. Mr. 
Pratt and others searched. We 
could not discover anything at 
first. Mr. McDonald, myself, 
Arnheit and Werlet discovered 
the body. We sent at once for 
the squire, as the coroner might 
not be at home. We did not 
move the body until he came. Ex- 
amined the body. His nose was 
bent as though it had been 
stamped upon, the face was 
bloody, his left aim underneath 
him. 

Cro/ts^examined. The body was 
coffined at the place, and taken 
to St. Louis. Don’t recollect the 
names of the persons present. 

James Feryuson. Live in Mont- 
gomery Co., Mo. Defendant 
stopped at my house, on the 
Boonslick road, 11 miles west of 
Warrenton. Mr. Gordon and 
Bruff were with him. This was 
about January 24, last. Don’t 
keep entertainment but had been 
boarding one of the engineers. 
Mr. Walker and Mr. Sturgeon 
and Wentz had gone up with Mr. 
Gordon. On his return, Worrell 
and Bruff were with Gordon. 
Had bought a pony of Worrell, 
and Worrell came in the yard to 
get his money. Identify him as 
the prisoner. T have seen Bruff 
since. I bought the horse from 
Worrell. It was a mare, rather 
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a pony mare, a sorrel. man 
daim^ the horse as stolen/’ (ob- 
jected to and exclud^ by 
Court). I identify Bruff, who 
is now brought in. 

Cross-examined, Never saw 
Worrell before that day. Saw 
him soon after his arrest in St. 
Louis jail in a cell. Two cells 
were pointed out ns containing 
them, but not discriminated. 
Have seen him about four times 
since I first saw him. T went to 
his cell about three times. Went 
to see^ him about the pony. The 
first time I saw him at my house. 
He hallowed to me to sell me the 
horse, and on my not agreeing 
he rode on, but in fifteen minutes 
they all came back, and 1 bought 
the horse and paid him. He 
looked like a very genteel man. 
He had whiskers, by which I 
mean beard on the face. Think 
he had mustache; don’t recollect. 
His b^rd was long. When I saw 
him in the cell, he hod been 
shaved, and he had a small beard 
which had not grown very long. 
When I traded with him, noticed 
him particularly, ns T do every 
man I trade with. Knew Gordon. 
Not positive what sort of horse 
he or either of them rode.^ 

Be-examined. There is no 
doubt in my mind that the pris- 
oner is the one who sold me the 
pony. Saw nothing wrong with 
him; he appeared rational and 
shrewd in a trade. 

The reason of my certainty 
is that I know him, by his fea- 
tures, and also by conversations 
between him and me of things 
nobody else knew.^ Memory, 
therefore, helps it, independent 
of which I think I would recog- 
nise him, but that strengthens it. 

George T, Camp, Saw pris- 
oner at Warrenton on the eve- 


ning of January* 24, Ifiofi. He 
was in company with Gordon, 
and a man have since heard called 
Bruff. Was standing in the up- 
per part of town talking, and 
saw three men riding up, one of 
whom I recognized as Gordon. 
He stopped and chatted with me 
about ten minutes. Urged him to 
stay all night, but he desired to 
go on to Mr. Hutchinson’s, to 
make his ride easier next day. 
Identify Bruff. 

Cross-examined. Both Worrell 
and Bruff attracted my particu- 
lar attention because 1 thought 
they might bo new contractors 
or engineers on the road. Am a 
rontractor fur ties to the Rail- 
road. 

Wilson Hutchinson, Live four 
miles east of Warrenton, on the 
Boonslick road. Am a funner 
and entertain travelers. The first 
time I saw defendant was in Jan- 
uar>’, 1856, at my house. He 
came there January 24th, about 
dark, and he and n man then 
called Gordon, and a man then 
called Bruff, remained there all 
night. Identify Bniff as the same 
man, and Worrell as the same 
man who were that night at my 
house. I have since seen them 
in Rt liouis jail. They left my 
house between seven and eight 
o’clock next morning. They all 
came together, and went fogsetber 
eastward on the 2501. After they 
had come in that night, Worrell 
took out a pistol and loaded it. 

January 22, 

Wilson JJntchinson. There was 
a right smart but not a great 
deal of snow on January 25th. 
It was still snowing and quite 
cold. Next time, after Gordon 
left my house, that 1 saw Gordon, 
was when the body was found in 
the gully, and the snow taken off 
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his face, two and a half or three 
miles off. Have since then seen 
Worrell in St. Louis jail. I rec- 
ognized him, and he recognized 
me. This was the first time 1 
saw him after he left my house. 
When I entered the jail two 
friends went in with me. I 
walked behind them, tliey went 
in first. Worrell was then in the 
large hall, not in the cell. I saw 
the catch of his eye. Worrell at 
once stepped ’round, shook hands 
with me and said, ^'How d’ye do, 
sir,” and asked me if I was well. 
I asked him if he was, telling him 
I was. He did not speak to the 
other gentlemen. T asked him, 
"Do you know me, sirf” He 
said, "Do you know me, sirf” 
I said T thought so. Whereupon 
he asked the jailor to let him 
go back to his cell. He would 
rather go back to his cell. T then 
went with the jailor to see Bruff. 
The cells are opposite sides of 
the jail. T recognized Bruff and 
he me. He was the same man 
that was at my house. While I 
was there, the jailer who had left 
me, mentioned to me that he, 
Worrell, wanted to see me before 
I went out. T went; Worrell re- 
marked I looked fine and healthy. 
I said I was. He then asked if 
my family was all well. I said 
yes. He did not appear to want 
to talk much, but he asked me if 
the roads were good. I told him 
I supposed they were. He said, 

T suppose the roads are pretty 
go^d. I asked him then before 
I left, *How far did you go that 
day when you left my house f” 

T am a little too fast Then says 
I, "Did you call on those men 
you decide to call at and get 
your dinner t” He said, "I went 
to St Charles.” Then said I, 
"I suppose you did not call on 


those men you said you was go- 
ing to call bnf” "Did you call 
on Dr. Mcllheny and Dr. Wat- 
kins He said, "No.” At my 
house, in conversation, before 
they started, Worrell had most 
of the chat. It was very cold. 
He asked me if there was a good 
house about thirty miles ^ off, 
where they could stay all night. 
They were going to St Charles. 
I told them Dr. Mcllheny kept 
a good house just 30 miles from 
my house. Then he wanted to 
know if there was a good half- 
way place to get their dinners. 
I told him Dr. Watkin’s. It was 
a very good place just 15 miles 
from my house. Worrell did most 
of the talking, though Gordon 
and all agreed to stop at Dr. M. 
all night, and at Dr. W. at din- 
ner. It is 36 miles from my 
house to St. Charles. Worrell 
took down their names on a piece 
of paper so as to recollect them. 
In jail, W. said they went to 
St. Charles that night 
When I first saw the body it 
was in tlie snow, the face par- 
tially uncovered ; he laid in a kind 
of a twist, one arm under him, 
his head to the west He had 
on an overcoat, and a fur of some 
animal, and leggins. There was 
a wound, a hole, right in the back 
part of his head. A young doc- 
tor ran a stick about as big as 
the Judge’s penholder, about 4 
inches into it, just like a bullet 
hole. Saw no bullet I saw no 
other wound, except his nose was 
to one side. When I first came, 
his face was the only thing un- 
covered. The rest was covered 
with snow and brush, which ap- 
peared to have been brought 
there. It appeared to have b^ 
cut before and laid over him. The 
gully was not very deep. Any man 
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goinp east, froinfr towards him. 
could have seen the body, if he 
had not been covered, at about 
40 yards before you came to liim. 

Crofm-examined. If there had 
been no snow, the brush would 
not have hid him. There must 
have been one or one and a half 
feet snow fallen between tlie time 
he left niy house and the lime 
he was found. Never saw Gor- 
don before, as T recollect. When 
I told AVornll about Dr. Wat- 
kins, Oordon, I think, said he had 
seen him, but did not know him. 
Ho .said lie had beard the name 
of Dr. Mcllheny, but did not 
know him. D<uri know how 
many barrels the ))ist<il had: di<l 
not have it in my hand. There 
was no concealment aliout it. He 
talked a jrood deal more than 
either of the nihers. Worrell 
afterwards set in bi'i chair after 
supper, as any trentleman would. 
He did not shoot off tlie pi.<tol 
at my house. When he was taken 
back to AVarrentnn, know lie rec- 
ojrni7.<*d me. He stoptted and p:i»t 
water at my jrale, but did imt sret 
out. 

Clmi Taiflnr. T reside in War- 
ren Tounty; was on the way to 
my farm, on Uoth of January 
last, from St. Tjoiiis. Then fii’st 
saw* AA^orrell o!i the Doiinsliek 
road leadinar from St. Tharles 
to W.arrenlon, about I.") miles 
east of the plaeo where H.V body 
was found. Was dri\*inp: a husr- 
jry. There were tbrco bufr^os 
in onr company. Was witli Col. 
White, my brother-in-law and 
others. My attention was at- 
tracted to the persons w*e met. 
Worrell was riding a chestnut 
sorrel horse, to the best of my 
belief. Mr. Bruff was with liim 
Tiding a dark brown horse, and 
leading one of the same color 


without any saddle, but T recol- 
lect well there were saddle marks 
on him. Col. AVhite, who is eon- 
sidered a Napoleon of the turf, 
remarked t>!i sc*eiug W.’s horse: 
‘‘That is n damned line poor 
man’s lioi*sc.” Was struck by 
the mnark, and it made me no- 
tice it. Our meetin.ir made my 
mare shy, which nearly upset the 
bugiry. This made me notice it. 
Tt was a ehesrnnt s(»rif*l hoi*se. 

1 have seen Worrell and Bruff 
several times si nee ; in jail and 
at WaiTcntcui. That is Air. W«»r- 
rell. ] spoke to him since I eanie 
in. In jail I asketl Worrell (l)iis 
was at niiilil, the night he came 
St. liouis). if he recognized 
me. He h»oki‘<l at me clo.'^ely and 
.said, 1 think I do. I asked him, 
if lie would state where he had 
seen ine bf*fnre. This remark was 
in these simple words: I am not 
certain, sir, whether it was at 
AVarrenlon, or on the road this 
side. 1 I hen asked him if he 
n»ciil!ecle«l the eireiimstanee of 
meeting three buggies tcigiMlier 
on the day of the murder. 1 may 
not have .^iiiid murder. T said 
“im fortunate neciirmiee.” He 
said he tlnnurlit he did. T asked 
no otlier (piestion, but Mr. Isaac 
TI. Sluryeoii, wlio was with mo, 
asked him, “Mr. Wnrndl, will 
you please slate if my friend suf- 
fered much after lie was shot?*' 
Worrell wlm wa.s standing look- 
ing at us, dropped his head (T 
sbnll never forget if as long as 
T live), and refdied, “He did not 
suffer.” Had no further con- 
versation at that time. Subse- 
quently went to see him. After 
passing the eompliments of tho 
day (at the same place, and wdth 
no view of extracting anything, 
several days after), T asked him 
how* he was. He replied, “tol- 
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erably well/’ He seemed to be 
low-spirited. I thought I would 
not prolong the conversation, but 
said to him, ^^Mr. Gordon was a 
co-laborer of mine on the rail- 
road, he was a near friend of 
mine; please state whether he 
Buffered or not after he was 
shott” His reply was in these 
very words: "1 can assure you, 
sir, he did not suffer.” Was not 
present at the finding of the 
body, but got there just after- 
ward, and before the coroner 
was called. Did the writing for 
the coroner at the inquest. I 
personally and particularly ex- 
amined the body. Found a wound 
on the left side of the back of 
the skull. Young Mr. Briscoe 
was called on to probe the 
wound. It was a gun or pistol 
shot wound, about 4 or 5 inches 
deep, ranging from the left ear 
to somewhere about the right eye. 
His hair was full of coagulated 
blood, which made it difficult to 
find the wound. Have seen many 
gunshot wounds. I was in Cap- 
tain Weightraan’s Company, at 
Sacramento, when we buried .'150 
men. It was a pistol shot. I 
think this ball of n cavalry pistol 
(showing one) would be the mate 
of one found in that wound. If 
the head was severed from the 
body, his deafh could not have 
been more sure than from that 
wound. Have seen others shot 
in same way, and they did not live 
a minute. 

Cross-eramined. I have seen 
wounds made by same kind of 
pistol. From the mere aperture 
I believe a pistol witli a conical 
ball would make exactly such a 
wound. A round ball would not. 
I examined the body particularly, 
and found a diamond pin on it. 
I took it off; several things, a 


note book, a foot rule, etc.; and 
handed them to Major Walker; 
also some keys. 

Re-examined. The diamond 
pin could not be seen when he 
was found, because his coat was 
buttoned over it. His head was 
uncovered. He had on no gloves. 
One hand was bent under him. 
His cap and gloves were missing. 
Don’t think there was any money 
found on him. There was no 
watch found on him. 

William Park, M. D. Am a 
physician, have practiced very 
little as a surgeon, but have seen 
a great number of wounds. Have 
heard the testimony describing 
tliis wound. In the way the last 
witness described it, it must have 
produced death, but often where 
a straight wound goes through 
the head, the person may recover, 
and neither death nor insanity 
ensue. The oblique direction of 
this wound must have produced 
instantaneous death. 

Dr. Childs. Have heard the 
examination. The testimony has 
not been sufficiently definite to 
pronounce on; it seemed to be 
conjectural. If the ball passed 
through the brain to the right 
eye, it would have produced in- 
stantaneous death. 

Cross-examined. Have heard 
no definite testimony as to the 
range of tlie ball. Understand 
Mr. Taylor to say he supposed 
the ball took that range, not that 
it was so. Think the wound 
would produce death. But with- 
out a post-mortem examination, 
don’t think anyone could pro- 
nounce definitely. I don’t think 
one could pronounce without 
knowing where the ball went to 
with certainty without an aper- 
ture. 

Re-examined. A wound in the 
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back part of the head is more 
fatal than in front. Suppose this 
wound did not touch the spine, 
which would produce death, but 
judfre from the description, it 
severed a diver^njr ner\’e, which 
would also produce death. 

William JI. Pace. Have seen 
the prisoner, on 24th of January 
last, at James Jones’ first, fn 
Mont| 2 rom^ County, on Boons- 
lick road,len miles west of War- 
renton, two other frentlemen with 
him; did not know them. This 
prisoner was one. They came in 
to pay their bill to Mr. Jones. 
The third man I did not notice 
much. He seemed to be a tall, 
slim, slender man. Saw them two 
and a half miles from that place 
on horseback, eoini; east towards 
St. Louis, where I was poin^. 
There were three men. They 
passed me. I stayed that nifzrht 
at Warrenton. Next saw them 
next momini? at Hutchinson’s. 

One of the men came out of 
the pite next morning; as I passed 
Mr. Hutchinson’s, and remarked 
T had prot a very early start. Mr. 
Harvey was with me. Raw one 
man appear to pro towards the 
stable, but T did not see any 
horses out. Aprain saw these men 
about five miles from Hutchin- 
son’s. There were only two men, 
and they led a third horse. 
Thoiiprbt they w»ere tlie same men. 
They passed me. There was no 
saddle on the led horse. Did not 
pay any particular attention to 
the horse. Tt was snowinpr very 
fast. T afterwards a^ain saw 
them. T Bupf>osed they had stop- 
ped upon the road. About five 
miles after they firat passed me, 
they came up apiin about one- 
balf mile from Mr. Kerwin’s, and 
T think Worrell said it was a 
very unpleasant day. 


Cross-examined. It commenced 
snowing*, the evening: 1 left Mr. 
Jones', 24th January. Jones’ is 
fourteen miles from Hutchin- 
son’s. Stayed all niprht at Mr. 
Glenn’s, a tavern formerly occu- 
pied by Mr. Harper, about four 
miles west of ITutchinson’s. 
Jones’ is ten miles from War- 
renton. Breakfasted before I 
left Glenn’s. My companion was 
Ford Harvey. We traveled in a 
two-horse wagon. One of these 
men, don’t know which (T was 
in^ the wagon and only saw the 
glimpse of him), spoke to mo 
as we passed Hutchinson’s. About 
five miles below Hutchinson’s we 
were overtaken by them on horse- 
back, leading a horse. Five miles 
below Biere they overtake us 
again. Mr. Worrell, T Uiink, said 
it was a bad day. Tt snowed tol- 
erably fast all that day. Did not 
notice the horse the man was 
riding who spoke to me. T did 
not then see them afterwards; 
but have since — in September — 
seen him in jail. We did not 
speak to each other. Went to 
the jail with Mr. ITnrvey, Fer- 
guson (witness) and the sheriff. 

Ford Uarvetf. Have seen pris- 
oner. Januaiy* 2Uh, twelve 
months ago. Rnur him at Jones’, 
on Boon slick road about ten or 
twelve miles from Warrenton. 
Mr. !*.nee was with me, and w’e 
were going to St. T^uis. Under- 
stood the two men with him then 
were Gordon and Bruff. Next 
time T saw him 'was on same day. 
about two or three miles ensf of 
Jones.’ They were traveling on 
horseback. Next morning saw 
them again at Mr. Hutchinson’s. 
Did not see all at Hutchinson’s, 
1 saw one of them on the porch, 
not far from the road, and the 
other near the stable. Mr. Pace 
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was in the wagon with me. 1 
did not see them again until at 
Hickory Grove about two miles 
from Mrs. Stevenson’s. Then 
there was only two men. One 
I saw before was leading a horse 
without a saddle. Saw them at 
the creek, below Mr. Kenner’s. 
The horses were drinking. The 
two men T saw the day before 
and three horses. 

CroRH-e.ramified, Mr. Pace and 
myself occupied the same wagon. 
These men jiassed ns beyond 
Jones’ about two and a half or 
throe miles. They then liad no 
conversation with us. It was not 
then snowing. This was oil the 
evening of the 24th. Had a full 
view of the gentleman on ilie 
porch next morning and lielievo 
it to be Worrell. Next; 1 saw 
the two men about two miles 
from Mrs. Stevenson’s. They 
were all g(»ing the same way. No 
conversation ]iassed between us. 
It was snowing very hard. Next 
I saw throe horses hit died at the 
grocery opposite the church. 
Can’t say wliat was the color of 
the liorses. Believe the man who 
spoke on the porch was the man 
who spoke at the creek, and his 
manner makes me believe it was 
Worrell. His remark was, “We 
had an early start that morning,” 
referring to Pace and me. He 
wore a large beard, and wo made 
some remarks about its being cov- 
ered with snow and icicles. Hid 
not ohsen^e nnv mark on his face. 
T)id not set? Worrell afterwards, 
until here, at last SeptemlK*r 
term. The man who spoke to 
me at the creek had a long beard, 
longer than mine. T am pretty 
certain lie had a moustache. Did 
not take so much notice of Bruff. 
He sat with his back to us. 

Wartin McMahan, Have seen 


prisoner, saw him at Christian 
Way’s, at the town of St. Charles. 
Way keeps a boarding house 
there. There was another man 
with him. Don’t know his name. 1 
have seen him here and at War- 
renton. (Here Bruif was sent 
for.) Kecollect that man. He is 
the one that was with Worrell. It 
was 25th January. Noticed their 
liorses. Tlicy stayed all night 
there. They had three horses. 
Bruff had two liorses. Wanted 
to buy one of them, but did not. 
He Avanted $80 for him. A ne- 
j^o came across the street at the 
time, and ask^ul Worrell avIio was 
riding the sorrel horse, if lie had 
bought it from Mr. Gordon, and 
Worrell roiilied, no, that it be- 
longed to himself, that he had 
bought it from up the country. 

CroHR-examwed, Was a board- 
er at Way’s, who kept that tav- 
ern. P’irst saw them about 5 
or C o’clock P, M., after they 
e^mie. T Avas in W.’s company 
until they went to bed. W. got 
bis suyiper I here. SaAV him next 
at breakfast next morning. Pris- 
oner was then standing at Bruff’s 
side. They Avere watering their 
horses previous to starting. 
When the negro spoke to W., 
botli of them AAvre sitting on 
their horses, and Bruff Avas load- 
ing one. No one else was pres- 
ent. This negro belonged to Mr. 
Wentz, the man eonnected with 
the railroad. T work on the road. 
Don’t knoAv Avhat became of W. 
Tliey Avent to the ferry landing 
and crossed the riA’er on the ice. 
W. did not say where be was go- 
ing. Worrell said to the negro, 
they had not bought tlie horse 
from Gordon, fliey had brought 
him down from the country, and 
belonged to him. Know his ap- 
pearance. I was not able to pur- 
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ebase him, and did not try to buy 
the sorrel horse. 

Hartwell Richards, Have seen 
prisoner near corner of Broad* 
Tvay and Mullanjdiy street, St. 
Louis. Kept hoarding house. 
About January 2r>tli, 1856, Wor- 
rell came to my house, between 
11 and 12 o’clock, and stayed un- 
til Sunday. He stayed about one 
day. There was another man 
with him, named Brnff. The pris- 
oner is that Worrell. Have seen 
Bruff here. At my house, BrufT 
went by the name of Cliarles 
Strong, and Worrell by the name 
of John Boss. Asked them their 
names when they wont away. Did 
not register their names. A 
young man at my house did. 
They had three horses, one a 
chestnut sorrel horse, the other 
two bays. The s<»rrei horse* had 
a knot or rising about his throat. 
One of the bays, T think, had 
a blazed face. Wh(»n they left 
they “went down Br(»ndway. They 
said they 'were going across the 
river on the ice over to Illinois. 
While at my house, W. was jo- 
vial with several of rny b<»arders. 
They stnriod to go to tJie then ter 
together, and retnnie«I between 
11 and 12 o'clock, the usual time 
of people coming home from 
there. 

Cross-examined. Then kept 
public house on Broadway. Did 
not do a great deal of husine.ss. 
Had commodious stables. Trav- 
elers stopped there, chiefly those 
who brought in horses and mules 
to sell. Don’t know whether the 
large hotels in Rt. Louis have 
stables. Never saw W. before he 
came to my house. I think W. 
gave his name as John Boss. 
Asked each their names at dif- 
ferent times in the absence of 
each other. W. showed no dis- 


position for any concealment. He 
was as j)ublic as anyone else* 
Conversed a few words with him^ 
but held no particular conversa- 
tion. There was nothing pecu- 
liar in his appearance, lie was 
jovial. Bobert Williams went to 
the theater with them. He was 
hoarding at my house, but has 
since removed to Leavenworth 
City. W.. 1 think, wore two 
w^atches. I know ho wore one. 
lie wore it conspicnonsly so you 
could sec. Broadway is one of 
the most juihlic streets in St. 
l^iiis. Noticed nothing peculiar 
about his face, whether a wound 
or otherwise. He had much hair 
on his faee. Saw him in jail 
dafter he came hack and spoke to 
liim then. Beeognized him. He 
did not at. fii*sl recognize me, but 
he did after 1 called liis attention 
to me by s]»eaking to him. Be- 
lieve he ohseiTed, he ought to 
know me, but eonld n«)t call my 
name. I said nothing in<»re to 
him except to ask him, if he ree- 
olleeted when lu» stayed on Broad- 
way, and f)rohahly l«dd him my 
name. He then said, ‘'Now, T 
kiKUv yon.” 

Samnrl 7T, Oonld, Live at 
Vincennes, Ttidiana. Have seen 
Worrell and BriitT at both Vin- 
cennes aiul here. They wen* at 
Vincennes from 2iul to (illi of 
February, Saw them every day. 
B. not so long. They were at 
my father’s house. Father and 
.1 keep hotel there. They had 
2 horses with them. One a sornd 
rather dark, one a dark hay, and 
one a light hay. The sorrel wa« 
of fine appearanee, and a horse 
which would attract attention in 
the sfr(*c*ts. It had a bunch or 
lump under its chin where the 
curb would come. My father 
Imuglit him from Worrell, and 
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Bold him again. We purehased 
the horse, saddle and bridle. All 
three horses 'were sold in Vin- 
cennes. Worrell left on the train 
for Terre Haute and Indianapo- 
lis. Worrell sold two of the 
three horses, Bruff one. I paid 
$65 for the horse, was worth not 
much more at that time, was 
much jaded. If he had been in 
good order he would then be 
worth $125, as horses sold. Wor- 
rell went by the name of E. C. 
Worrell. He entered that name 
on our register. Father took a 
bill of sale of the horse. They 
had two saddles. The one I 
bought was plain black with gray 
skii^. The pommel had been 
scratched or rubbed off, and bluet 
ink had been put on it. W. was 
dressed in blue miltary pants, 
black coat, and common black 
eap. He. had gloves like those 
Major Walker has on (here 
shown). He did not wear them 
away; he traded tliose gloves to 
my father for another pair. He 
had several rings on his fingers. 
He had a watch, which he took 
away with him. I think it was 
attached to a common guard like 
this (braid). He also traded a 
small seal to my father. 

The cars leave at 6 o’clock. 
Had arrived on Saturday. 

Cross-examined, He did not at 
any time conceal himself. He 
was a very conspicuous man while 
he stayed^ there. Father changed 
gloves with him just before he 
left. W. went all about town, 
and made several acquaintances. 
He did not wear his watch con- 
spicuously. Saw him pull it out 
once. He wore several rings on 
his dingers. He registered his 
own name. He did not pretend 
to go there by any other name 
than Worrell. Next time I saw 


him was in St. Louis jail. He 
recognized me immediately in the 
jail, and before I could fairly see 
his face, he called me by name. 
Shook hands with me. He asked 
how my father was. When Wor- 
rell left Vincennes, he said he was 
going to Georgia, after going east 
first. ^ He sold both horses, say- 
ing his partner had gone off with 
all his money, and he was com- 
]>elled to sell them to pay his bill. 
Bruff had then just gone. None 
of his conduct while at Vincennes 
appeared^ to be strange. He 
seemed disposed to try and make 
himself agreeable to every man 
he met. 

Isaac H, Sturgeon. At Vin- 
cennes about February 15, 1856. 
T found in Mr. Gould’s posses- 
sion my horse, which on January 
13, 1856, I let Mr. Gordon have. 
Also found there the saddle and 
bridle that had been put on the 
horse which on January 13th I 
loaned to Basil H. Gordon, who 
started alone, saying he was to 
be accompanied by others from 
St. Charles, who had gone on by 
the train. I am sure of the horse, 
a chestnut sorrel, with a small 
star on forehead, a snip on end 
of nose and a very hard little 
wen under the jaws where the 
curb would come. The Mr. Gould 
who is here, is son of the old 
gentleman who kept the hotel. 
Mr. George Signer owned the 
saddle. Knew it, I rode it down 
town one day in St. Louis, and 
carried iron hinges on the pom- 
mel of it. It was black, shiny 
leather and got scratched. I cov- 
ered it with blue ink, which left 
a blue spot instead of a black 
ona Also know the bridle by a 
particular mark, by an old snaffle 
bit I put in instead of a gay 
bit, when I got' it from Mr. Sig- 
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ner. Found the saddle in a bag 
in Mr. Gould’s granary. 

Cross-examined. The saddle, 
except natural wear and tear, 
was in same condition as it was 
when I had seen it last before. 
The horse was easily identified. 

George A. Signer, Know the 
horse and saddle which Mr. Gor- 
don rode away last Januar>\ 
The horse was chestnut soitd. 
The saddle was mine. It was a 
black English tree saddle. 1 lent 
it to Gordon, January 12, 1850. 
Afterwards saw it at Vincennes, 
in possession of Mr. Gould, some- 
where in February, 1856. 

January 23, 

Erasmus L. Weniz. Know 
Worrell. Saw him first time at 
Dover, in Delaware, in the street. 
Next day saw him; he <?aine in 
company with Capt. Gouzins to 
a handcar which 1 was standing 
alongside a railroad track. We 
all got on the hand car: self, 
Couzins, Worrell and two other 
gentlemen vr\io were along. Capt. 
Couzins put a pair of handcuffs 
on Worrell. At this point Capt. 
Couzins gave me a watch that 
I knew. (Watch produced is the 
same Major Walker testified.) 
This is the watch. Immediately 
recognized this watch as Gor- 
don’s. I had often before had 
it in my hands, at my house, in 
St. Charle.s, and had compared 
watches with Gordon. 1 used to 
see Gordon frequently. He 
stayed at my house at least a 
dozen nights, and I used to be 
with him on the line of the road. 
Was division engineer, and re- 
ported direct to Mr. Gordon. We 
left Dover on the handcar. I 
there told Couzins I knew that 
to be Gordon’s watch. Went on 
the handcar to a town called 
Sm3rma. Stopped there in a 


small depot for the train. While 
there this watch came up again. 
On examining it, in Worrell’s 
presence within a few feet of 
him, 1 a^min told Couzins T w^as 
still convinced this was Gordon’s 
watch. I knew it to be so. Wor- 
rell then replied to what I had 
said, ^^Genl lemon, that was Mr. 
Gordons watch.” Had a pair 
of saddlebags hanging on my 
knee, wliich Capt. <\>iizins hand- 
ed me on tlie handcar. Worrell 
continuing what he had said 
about the watch added, ‘^and 
those were Mr. Gordon’s saddle 
bags.” 1 never had obsen'od the 
walch-j>a}>er in the watch pre- 
vious to this, but afterwards 
found (lie watch-paper. The last 
time Major Walker, Gordon and 
Sturgeon went up the road to- 
gether. T went with them from 
St Cliarles to Mr. Singleton’s, 
about 12 miles above Mexico. A 
negro boy belonging to Judge 
Thomas of Bridgeton, hut in my 
employ, wn.s along. The party 
consisted of Mr. Sturgeon, Walk- 
er, Gordon, Self, Pratt and this 
negro hoy called George. When 
Worrell was arrested he had 
whiskers on, about two shavings 
long. When wo went on that 
trip up the road Gordon rode a 
sorrel horse belonging to Isaac 
IT. Sturgeon. 

Cross-examined. Was fre- 
quently with Gordon on line of 
the road. Can’t say I had been 
above Warrenton with him be- 
fore this last trip. Was not at 
tlie finding of the body. Was 
there a few moments after, and 
uncovered the body. There was 
nothing in the saddle bags when 
they were pven to me. I part- 
ed with Gordon at Singleton’s. 
When I left him he did not have 
the saddle bags. Got to Dover 
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about 26th of FehruaTy last, 
about 11 o’clock. Couzins ar- 
rived about 8 o’clock in the eve- 
ning. Had no warrant for his 
arrest; was not present when he 
was arrested. We first found 
his name at Crestline, on the 
Cleveland & Columbus R. R., on 
a register. I was in Vincennra 
two or three times. In going in 
pursuit 1 stopped at Gould’s. 
Couzins was along. We found 
at Gould’s a name on a register 
there, a name Mr. Gould told us 
was re^stcrcd by him. I don’t 
think it was Worrell; at any 
rate, if the name was Worrell, 
it was E. C. Worrell and rtot E. 
D. Worrell. We stayed there 
some three or four days. After 
I arrived at Dover I found Wor- 
rell was 6top])ing at the same 
public house I stopped at. Met 
him several times in the course 
of the afternoon. He was walk- 
ing about. Don’t recollect see- 
ing him talking with any per- 
son. I heard, wliilo there, his 
parents lived in Dover. Capt. 
Couzins thought it advisable not 
to arrest him immediately. We 
had a man watching Worrell — 
a constable in Dover. Went to 
the railroad to get hand car, and 
Couzins and others went to the 
hotel to get Worrell. Think the 
cifhers were the deputy sheriflF, 
the policeman from Philadelphia 
and also Mr. Wheelock went 
along with them. Did not speak 
to Worrell before his arrest. 
Don’t know that Worrell, before 
that, was apprised we were all 
after him. Worrell did not then 
say, that an hour before he was 
arrested, he had information we 
were after him. When Couzins 
handed the watch to me at the 
hand car, and said it was Gor- 
don’s, Worrell did not make any 


reply. In his subsequent remark, 
^‘it was Gordon’s watch,” he said 
nothing about the watch paper. 
When Couzins handed me the 
watch he told me it was found 
in Worrell’s vest pocket He 
said he found the saddlebags in 
the room. Never had seen pris- 
oner before, but knew him from 
the descriptions we had of him. 
The first mark I recognized was 
a patch on toe of his right boot, 
next by his military pantaloons; 
his cap also answered the de- 
scription which had been given 
to us. Later met him and ob- 
served his features closely. Saw 
he had scars on his face, which 
had been described to us. I went 
through Pittsburg on my trip. 
From Vincennes went to Terre 
Haute, Indianapolis, Cincinnati, 
back to Tndianaj)olis, to Terre 
Haute. Went back to Indianap- 
olis, then back to Terre Haute, 
then to Vincennes. Thence 
to Crestline, thence to Pitts- 
burg, Harrisburg, thence to 
Philadelphia. Captain Couzins 
parted with me at Harrisburg, 
and he wont back to Baltimore, 
and self to Philadelphia. I went 
to Elkton, thence to Charleston; 
then T returned to Georgetown 
crossroads, a point I had passed 
through, then to a place called 
Millington, thence back to 
Georgetown crossroads, thence 
to Surgena, thence to Dover. 
When arrested he had a good 
many rings on his fingers. We 
had at several points heard him 
described as a man wearing a 
good many rings. He had been 
described to us as a man having 
worn a very heavy beard, mus- 
tache and all long, and which 
is generally termed a pretty 
beard, black. I first got that 
description at Warrenton. We 
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traced this description until we 
got to Pittsburg, where we learn- 
ed he shaved. After this the de- 
scription was the same except 
his beard. 

Captain J, E. D. Couzins. Re- 
side in St. Louis; am present em- 
ployed bjr the insurance com- 
panies as inspector of buildings. 
Have been in the police many 
years- — captain and otlier oflic^ 
therein. Saw prisoner first time 
at Dover, Del., in a tavern there. 
Mr. Worrell came with me and 
one or two others to the niilroad 
there, where we met Mr. Wentz. 
This watch was in the pocket of 
a vest on the bed in wiiich Mr. 
Worrell -was sleeping at Dover, 
in Delaware. When we got in the 
hand car 1 handed Wentz the 
watch. When we g<»i to a little 
town depot called Smyrna, I 
asked Worrell whose 'watch it 
was and ho said it belongiMl to 
Mr. Gordon. I identify this as 
the same watch. Between Alton 
and St. Louis, on our return, Mr. 
Wentz again asked me for the 
watch. There was also a ]uiir 
of saddlebags, together with a 
trunk, in tlie room, and some 
other things brought there from 
Worrell’s room, and most of 
them are now here. Worrell said 
the saddlebags belonged to Gor- 
don. 

Cross-examined. I gave the 
trunk to prisoner or his friends 
at the jail at St. Louis; a small 
common trunk, not very old. We 
got to Dover Thursday evening. 
He was arrested that night be- 
tween 12 and 2 o’cloek. We went 
into his room and took him out 
of bed — in his room at the hotel. 
He had been described to me as 
having a tattoed mark on his 
hand and a scar on his cheek. 
I examined his hand before be 


got out of bed. Had a piece of 
candle. The room was dark. 
There was another gentleman 
8lee)>ing in the same room. Was 
not ready to arrest him liofore, 
because I wanted no difficulty, 
and wanted to get the deputy 
sheriff of that county there. 
There are always inori' or less 
difficulties when a person is sur- 
rounded by liis friends. Did not 
care about nnylauly s knowing of 
my arrest of him until I got him. 
Had warrants for his arrest both 
in Maryland and from Wilming- 
ton also, in Delaware, lie had 
been described to me as a man 
with a very larp' mustache and 
beard. When 1 found him it was 
shaved off. 1 found in Balli- 
inore a tailor’s shop ivhere he 
liad bonglit some clothes he got 
then* — a vest, and I got a piece 
of the cloth of which it was 
made. Ho had a pair of mili- 
tnr>^ pantaloons in his trunk. We 
knocked at the door, and the man 
sleeping by it o]>cneil it. T took 
bold of his hand and examined 
it. One of us told him he was 
arrcM^ted and to gi»t up. We 
pulled till! cloflies off, examined 
him to we if lie had any arms; 
then made him gi»t out in the 
middle of the floor and dress 
himself. He asked what W’as the 
matter. He got on his clothes 
directly, and T took a pair of 
handcuffs out of my pocket to 
])ut on him. He said he would 
die iK^fore he would have such 
things put on him. I said, very 
well, and desisted, and put them 
back in my pocket. Tie made 
no demonstration of fighting — 
only talked loud and jumped 
back a little. He asked wliy we 
did not come in the daytime. I 
told him his parents lived there, 
it was a very painful matter, and 
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we did not want them to see it. 
He then said he was very glad. 
He afterwards told me he had 
been expecting it. He seemed to 
go willingly. He could not do 
otherwise very well — a man had 
hold of each arm. He made no 
refusal to come willingly, except 
as I said before, he refused to 
have the handcuffs put on in the 
room. When we got down to the 
hand car I did put the handcuffs 
on him. I told him I never trav- 
eled in custody of a prisoner un- 
less he was well secured, and he 
was my prisoner. He then held 
up his hands and I put them on 
him. In Philadelphia he told me 
he knew we were after him. 
Did not consult any lawyer at 
Dover. Saw Mr. Wentz as soon 
as I got there. Don’t know of 
Worrell’s giving out clothes for 
washing in Dover having Gor- 
don’s name on them. He said 
they were Gordon’s saddlebags. I 
at the same time asked him whose 
cloak that was left at Vincennes? 
He said that cloak would tell 
the tale, or something of the kind, 
and then asked me if there was 
any blood on it. He soon be- 
came very much affected and be- 
gan to cry about his parents. He 
said the cloak belonged to the 
other man. Don’t know what 
has become of the cloak. Was 
at Mr. Gould’s tavern, at Vin- 
cennes. Father and son were 
there. Think Worrell had two 
coats on. It was very cold and I 
got two coats from the men on 


the hand car to cover him. He 
cried a good deal in Philadel- 
phia, where several policemen 
came in. Sometimes he chatted 
with them. He was always af- 
fected about his parents; other- 
wise seemed cheerful. At Terre 
Haute Mr. Wentz and Worrell 
were handcuffed together while 
sleeping. Saw no more sudden 
depression of his spirits than 
persons in his situation would 
ordinarily exhibit. I think there 
was a daguerrotype amongst his 
things ; it was of a lady and giv- 
en back to him by direction of 
Mr. Sturgeon. There was also 
a daguerrotype case found in his 
trunk. These articles I show here 
were found in the possession of 
Worrell: One military pants, 
one portmonnie, one powder 
flask, one bullet-mould, one da- 
guerrotype case, empty. The 
portmonnie contains Mr. Gould’s 
receipt for four days’ board at 
Vincennes, a $1 bill, the Balti- 
more tailor’s card, two round 
bullets, two or three rings, a 
small key, two breast pins, a lock 
of hair. At the time he said the 
saddlebags and watch were Gor- 
don’s. I don’t think I asked him 
if he killed Gordon. When at 
Smyrna, some one asked him 
there whether it was he that 
killed him, and Worrell said that 
the other man was a Mason and 
Odd Fellow, and he was not; that 
was the reason he did not speak 
about it. 


MR. WRIGHT’S OPENING SPEECH. 

January 34^ 

Mr. Wright. It becomes my duty now, gentlemen, in con- 
formity with the practice of this court, to open to your con- 
sideration some propositions of law and fact arising out of 
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the case made by the prosecution, and to shadow forth the 
grounds of the defense. 

The defense will be embraced under two general heads: 

I. I shall consider first (on the supposition that Worrell 
is to be treated as a responsible being — a rational creature, 
having control over his action — a man, amenable to his Maker 
and to government) whether the State has proved the 
charges against him as they are set forth in the indictment. 
We have in Missouri two kinds of murder— one takes life, the 
other only liberty. Has the proof affected the prisoner with 
the killing of Gordon f Has the circumstantial evidence ex- 
cluded every hypothesis but his guilt t May all that has been 
proved be true — and yet Worrell not kill the deceased? If 
so, the circumstantial evidence is insufficient for conviction. 
There is no positive evidence in the causes — all is circumstan- 
tial. No human being, from the proof, knows the circum- 
stances under which Gordon came to his death. We have to 
reach conclusions from circumstances only, and they are in- 
sufficient to establish the fact that Worrell killed Gordon. 
Every fact proved may be true — ^and yet Worrell nuiy not 
have killed him. This is the legal text of insufficiency. It is 
an indispensable legal quality of circumstantial evidence, 
that the supposition of the guilt it seeks to establish is the 
only thing that can explain the facts proved. It is not my 
purpose now to analyze the testimony offerc‘d; but in spite 
of what has been said by way of estoppel of the ilcfense, by 
my friend, Mr. Coalter (who comes into this tribunal as the 
employed agent and representative of the friends of the de- 
ceased), to him, to the worthy officer of the law, Mr. Gale — 
to my other excellent friend, Mr. Hay, 'whose position is not 
defined, whether adjunct representative of the friends of the 
deceased, railroad attorney or patriotic voluntfH?r — ^to all 
this array, I present propositions of law and fact, touching 
their case which may demand their joint attention. In the 
beginning you were told, by Mr. Coalter, that the killing of 
Gordon by the defendant would not be denied. This was 
before the proof. Now after the State has exhausted its evi- 
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dence, I submit that the proof has not established the prop- 
osition. 

The indictment contains two counts. On its face, want of 
knowledge of who killed Gordon is manifest. Without knowl- 
edge it is framed to meet contingencies. In the first count it 
is charged that Worrell killed him — Skilled him with a pistol 
— and that Bruff was by, aiding and abetting only. No sooner 
has the pleader drawn the charge than he reverses the ac- 
cusation, and declares in a second count, that it was not Wor- 
rell who killed Gordon — ^that he was only present at the deed, 
and the killing was the act of another party. The indict- 
ment shows ignorance of the slayer of Gordon; and this ig- 
norance is not dispelled, except by the statement of the de- 
fendant, which the State has made evidence. 

1. My first proposition of law and fact is, that Worrell 
did not kill the deceased, as charged in the first count. The 
proof is to the contrary. 

2. The second proposition is, that the second count is not 
proved. If Bruff killed the deceased, as charged, it is not 
proved that the defendant had knowledge of his design before 
the act, and agreed to aid and abet its perpetration ; and that 
is essential to make him responsible for the act of another. 
There is no proof that he incited to the deed, so as to make 
him responsible as accessory before the fact; nor is it estab- 
lished that lie was accessory at the fact. 

3. If the evidence can be regarded as affecting the de- 
fendant with the homicide, the crime of murder in the first 
degree is not established against him. 

This brings me to the distinction between murder in the 
first degree and in the second degree. The line is difficult to 
draw. It h£is not been drawn by any clean survey in our 
statute, and judicial construction has clouded the boundary. 
Our statute has not marked the division, nor run the line, as 
it was run in Pcnns.vlvania, Tennessee and New Jersey; it 
makes the division at quite another part of the territory of 
crime; and yet our judges have been trying to follow the 
Pennsylvania, Tennessee and New Jersey surveys. What is 
murder in the second degree, in those states, may or may not 
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be murder in the second degree here ; or to state the case more 
clearly, what is murder in the second degi*ee in those states 
may be here only manslaughter, or justifiable or excusable 
homicide. Amidst this confusion, one thing is certain, mur- 
der in the first degree — capital murder — can*t be made out 
of malice implied. Nothing but express malice proved as a 
fact, and so found by the jury, can make ca]>ital murder in 
this state. I do not now comprehend in this pi'oposilinn a 
class of murder in the first degree made so and elevntoil to 
that degree by reason of being committed in the attempt 
to perpetrate a felony. That class stands by itself on inde- 
pendent ground; but it is certain, that of all other murders 
in this state, to constitute them capital, the element of expi'ess 
malice must appear in pi'oof, and be found as n fact by the 
jury. Wo have no murder in this state which W'ns not murder 
at the common law. In England, by the comnion law, no 
grades pertained to murder. The only line run through 
criminal homicide w'ns that which divided murder from man- 
slaughter; and all murder there w^as hanging or <|nartering 
murder. The cod(‘ was a bloody code — too bloody for our 
X)eople; and ive chang(‘d the system at the call of reason and 
humanity. All murders are not alike in tnrj)itude, tried hy 
any moral test. If you, sir (speaking to a juror), are lying 
on a bed of sickness and prompted by an old grudge, masked 
in the disguise of sympathy, I approach you, ])roffer 
my assistance, gain your confidence, lender you medicine, five 
grains of arsenic (which I have suhslituted for twenty grains 
of calomel, the prescription of your physician), and you take 
it from my friendly hand, am I not, in the sight of heaven 
and earth, a different criminal from the man who, in the flush 
and transport of passion kills for hitter, hnrning wmrds of 
contumely, spokem against the honor of his wife or daughter T 
Yet, by the common law, both of thosci supposed homicides 
are murder, and both capital. By our law it is otherwise. 
We do npt live under a system which confounds distinc- 
tions, dictated as well by the enlightened reason, as by the 
instincts of man. We have divided murder into two degrees, 
and mandaughter four — adopting different penalties to each 
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grade of offenae, and of murders known to the common law, 
. and to the codes of Pennsylvania, and of Tennessee and New 
Jersey, some constitute here manslaughter — some excusable 
and others justifiable homicide. The reaidium left makes 
murder in the second degree. 

You perceive in the reading one dass of murders, which 
are declared to he murders in the first degree, because done in 
the attempt to perpetrate a felony. Now the defendant is 
not charged with such murder; and not being charged, he 
cannot be found guilty of such murder. I submit it as a 
legal proposition to the court, that to find the defendant guilty 
of murder in the first degree under that dause of the statute, 
he must be chained with murder done in the attempt to per- 
petrate, or in the perpetration of a felony. 

It is not in the power of the prosecution to ai^ you to find 
a capital murder in this ease, because of its being a murder 
done in the perpetration of a felony. If the fact were so 
proved, they could not ask it, for that is not the murder 
charged in the indictment. The legislature thought proper 
to provide, that every murder (not every killing) committed 
in the attempt to commit felony should take the rank of mur- 
der in the first degree, for that cause. The fact of the at- 
tempted felony is the fact which determines the grade of the 
crime, and it is therefore a material fact. I shall not trouble 
you with any question of varianee between the proof and the 
charge, that is a question for the Court, after verdict, in- 
volving the fate of the prosecution ; but, I shall ask the Court 
to instruct you, that in this case the prosecution can’t de- 
mand at your hands the finding a murder in the first degree 
for such cause. 

There is good reason for this. Tour lives and liberty would 
be in peril if you could be foiuid guilty of an offense not con- 
tained in the indictment found against you. The principle is 
not technical. It is a bulwark essential to innocence. You 
are entitled to a dear, distinct and specific accusation, that 
yon may come prepared to meet it. The right is fundamental. 
The utmost that can be claimed for the testimony of the State 
is that Worrell had knowledge of the killing at the moment 
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it occurred. There is no proof establishing the fact that he 
knew of such design prior to the act, and participated in it. 
If he be a responsible being the evideneti establishes the of- 
fense of larceny. The appropriation of the horse was subse- 
quent to the death. If he counseled Bruff to fly after the 
deed, or aided him in his escape, feloniously, he might be 
held responsible as accessory after the fact — ^but he is not 
charged with that offense: To make him responsible for the 
murder one of two things must be made manifest beyond 
reasonable doubt. First, that Oordon fell by his hand; or, 
second, that he was killed by another, under an agreement 
by which he was to be present and aid in the accomplishment 
of the design ; and that he was so present, and so aided, or 
was there ready to aid if need be, in the perpetration of the 
deed. It is indispensable to his guilt, as accessory at the fact, 
that he should have knowledge of the design to kill before 
the killing took place, and was present assenting to the act — 
that is, assenting that the act should take place. The learned 
counsel has not laid down the law to you on this point with 
his accustomed clearness. He slurivd the legal proposition, 
and made presence alone, without previous knowledge of the 
design and concurrence in it, sufficient to render the prisoner 
guilty. 

Presence alone is not crime; there must he knowledge of 
the crime about to be committed, and guilty concurrence in its 
perpetration. The Criminal Court of St. Louis once decided 
that presence at a riot raised a legal presumption that the 
party present was engaged in the riot, until he j)rovc*d his 
innocence; but the Supreme Court stigmatized the doctrine 
by a single stroke of the i)en — ^“This is not law’’ — and re- 
versed the case. 

The doctrine of the law on the subject of accessory guilt 
is clear, humane and reasonable; I wish you to understand 
it, as it is easy to confound it in the jargon of scientific words. 
The law proceeds on the immutable principle that a man is 
responsible, criminally, only for his own acts. But he may 
make himself responsible for the acts of another, by making 
that other his agent to act for him. If you sell your pork to 
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a firm of pork packers at Washington, and one of the firm 
only makes the contract with you, that contract binds every 
member of the firm, because each member has made every 
other member an agent to act for him. Thus the act of any 
one member becomes the act of all, and all are therefore re- 
sponsible. That is partnership. And so there may be part- 
nership in crime. If two men agree to commit murder, one 
to do the deed, and the other t^ stand by and help if need be, 
or to watch — ^if they agree in a common design, and assign 
the share of each in its execution, that is partnership, and 
that agreement makes each the agent to act for the other, so 
that the act of one is the act of both. But there must be an 
agreement to do the murder, and also presence at the murder, 
to make the accessory guilty of the murder. It is in such case 
only that the accessory becomes a principal. 

I have told you that express malice must be found as a fact 
to make murder in the first degree under our law. Wo have 
no murder here which was not murder at the common law. 
We have not been guilty of the cruelty of making murder 
here of what was only manslaughter under the bloody and 
indiscriminate code of England, so that it becomes neeessarj’' 
for you to understand what did make murder at the common 
law. 

I approach now a subject which touches every man in the 
land. The fate of the prisoner, however momentous to him, 
and to the parents who sit by him, sinks into subordination 
to the greater interest of society in the law of homicide. A 
false principle established in his case may involve a whole 
people. 

By the common law of England, murder is defined to be 
“the unlawful killing of a human being, with malice afore- 
thought, express or implied.'' The indispensable element of 
murder, at the common law, is malice aforethought. But 
malice was of two kinds, and either kind would make murder, 
and all murder took the life of the offender. 

“Implied malice" is a constructive thing, a creature of 
the courts, not a fact proved in evidence, and found by the 
jurors, whose province it is to find facts ; but an implied fact 
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— implied by the law — a legal fiction — a presumption, made 
in the absence of knowledge — prosumption made because 
of the absence of knowledge — a leap in the dark — a giiilty 
guess as to how'' and why a killing took place, without kiiowi;?g 
either the how or the why — ^an arbitrary fiat substituted for 
proof and demanding proof to overthrow it — a conclusion 
forced on the conscience of a juror which he must take for 
truth, and act on as truths until the accused, by evidence, 
shall establish it to be a falsehood. Thus, on a charge of 
murder, the common law (as now expounded, however ex- 
pounded by Coke and Hale in their day), not knowing the 
circumstances under which A killed B, nor the motive or 
cause of killing; not knowing whether he did it by misfor- 
tune or under the most grievous i)rovoeation, or to save his 
own life, or that of his wife or child — implied — pn'sumed 
that he did it w'ith malice aforethought — presumed that he 
was moved to the act, not by an^" just motive of his nature, 
but by the suggestions of the devil, and called on him to prove 
the absence of malice, or die on the gallows. That is the thing 
named ‘‘malice implied.’’ Malice is a fact — a state or con- 
dition of the mind : and without that condition of the mind 
accompanying tlio act of killing, there can be no “murder,” 
here, or at the common law’. It is tlu* indispensable thing, 
w'ithout wdiich murder cannot be; and yet that is the very 
thing w^hich the la\v implies did exist, altliough the law know’S 
nothing of the actual fact. It says to the killer: “You had 
malice when you killed. If you can prove you had not, the 
law will take back its gue.ss; but the guess shall stand for 
truth until you do disprove it.” You perceive the call is 
made only when the State don’t know the fact, and can’t find 
it out ; that it, when it is impossible for the defendant to dis- 
prove it. 

Now, in this state it is wisely settled that “malice implied 
in the law” can’t msike hanging murder; and this is the dis- 
tinction w’hich I wdsh to impress upon you as of the last im- 
portance in the administration of the law of criminal homi- 
cide. You may send a man to the penitentiary by reason of 
this guess of the law imposed on your consciences, but you 
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can’t send him to the gallows upon it. It is a libel on our 
nature to presume without knowledge that every killing is 
with malice. Although man is capable of cold-blooded assas- 
sination, yet naturally he recoils from the deed; and for one 
'murder done in cold blood, there are a hundred killing s the 
result of misfortune, or great provocation, giving rise to sud- 
den passion, or the instinct of self-preservation. If any pre- 
sumption must be made by the law, the presumption should 
be more in harmony with reason and experience. But why 
presume at all ; why not probe every case by its circumstances, 
many or few, subject to the inferences of fact, which is the 
very province of a jury to determine. In the essence of the 
thing, it is an invasion of the function of a jury, and must 
be either useless or hurtful. If the presumption of the law is 
a reasonable and natural inference from the facts proved, 
the jury are better able to draw it, because they are supposed 
to be better judges of the motives of human conduct than the 
courts ; but if, on the other hand, the presumption of the law 
is arbitrary, technical, artificial, fer that it!a.<on it should not 
be drawn at all. It is cruel, as well as unwise, to make such 
presumptions. Call them truth, and by them determine the 
destiny of a human being. The invasion is, however, a suc- 
cessful one. Malice implied by the law has a legal existence 
in our law of homicide. The courts “proclaim it;’’ but they 
also proclaim you shan’t hang a man upon it. 

Two decisions — 18 Mo. State v. Jennings, and 18 Mo. State 
V. Dunn — ^reverse what is sometimes supposed to be the de- 
cisions of the same court in the fifth volume Mo. Reports 
State V. Bower, and adopt the doctrine maintained by the 
dissenting judge in that case. Under those decisions, to make 
murder in the first degree, express malice must be proved, 
and found by the jury as a fact. It is not a thing, the exist- 
ence of which is guessed at by the law ; it is a thing proved — 
proved by the evidence which yon hear; a thing found by 
you as jurors. The Court may tell you what the thing is, but 
the Court cannot find it. You are the only tribunal that can 
determine whether it is a thing proved — ^proved to your sat- 
isfaction. Your consciences are involved, and you can’t diift 
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the responsibility upon others. It is a thing defined in the 
following words: ‘‘Kxpress malice is, when one of sedate, 
deliberate mind and formed design, doth kill another; which 
formed design is evidenced by external circumstances dis- 
covering that inward intention; as lying in wait, antecedent 
menaces, former grudges and concerted schemes to, do him 
some bodily harm.” 

Thus, jurors, you see what it is you have to find, and also 
what is the evidence of its existence. You have to find a fact 
— ^the condition or state of the mind at and before the killing, 
and the formed design of that mind; and you see also how 
that state of the mind, and that formed design must be exhib- 
ited. The ‘‘lying in wait,” the ‘‘former grudge,” the ‘‘pre- 
vious threat,” or the ‘‘concerted scheme to do the party mis- 
chief,” — ^these, or some of these, are the external circumstances 
wbJeh must appear la evidence, before you are warranted to 
find the state of mind and the formed design which make a 
killing capita] murder. Both innst precede the act ; and nei- 
ther can be implied by the law. It is your work to find both, 
and yours only. 

You have all heard, perhaps, of the case of Jackson, in- 
dicted for the murtler of Laidlaw in the St. Louis ('riminal 
Court. There w’as much false clamor by thoughtless, incon- 
siderate men (who knew nothing of the case ns it ayjpeared in 
court by the evidence) touching the result of that case. I 
refer to it, not to dtsal with that clamor, ignorant as clamor is 
apt to be, but to illustrate the distinction in our law between 
the degree of murder, made by statute. In that case, as in 
this, there was no eye-witness to the killing; there as here, 
the circumstances of the killing were unknown. There, as 
here, the dead body was found on a road, called the King’s 
highway, but not so great a thoroughfare as the Boonslick 
road. The evidence was all circumstantial evidence, as in 
this case. The State relied upon the circumstantial evi- 
dence to connect Jackson with the killing, and it was 
deemed snflicient by the circuit attorney for that purpose; 
and, in fact, it did not only connect him with the killing, but 
also excluded a killing by any other person. On that state 
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of facts the circuit attorney frankly admitted to Court and 
jury the offense would only be murder in the second degree, 
and he relied upon the subse<]uent flight of Jackson (who did 
fly and was arrested some months after in Iowa), and a former 
grudge, as evidence to lift the case up to the grade of murder 
in the flrst degree. He put the case to the jury on the ground, 
frankly and properly conceded, that a killing, under un- 
known circumstances, was only murder in the second degree, 
under our statute. In other words, a killing, under unknown 
circumstances, renders express malice impossible in proof. In 
such case there is nothing left but malice implied out of which 
to make murder at all ; and implied malice cannot, as I have 
shown, make murder in the flrst degree. 

In this case, the attempt will scarcely be to rely on flight, 
nor on a previous grudge. If the eoncealment of the body 
be urged to elevate the killing to murder in the first degree, 
I reply that our Supreme Court has declared in the case, in 
the eighteenth volume, before cited, that neither the secreting 
the body after the killing, nor the steps which may be taken 
by the offender to elude justice, are evidence of murder in the 
first degree. All such measures, taken after the deed, spring 
from fear of punishment, and from no criterion of the grade 
of the offense. The man who commits manslaughter may, 
from the same motive, take the same measures to avoid pun- 
ishment. 

The learned counsel was chary in laying before you the 
law of murder in this state. He did not even glance at the 
important distinction between its degrees — a distinction 
fraught with so much consequence. He did not run the line 
or mark the boundary ; or if he did, he only confused the sur- 
vey. The Supreme Court of Tennessee reversed a judgment 
of death in a case for no other reason than that the court 
below failed to tell the jury what was the distinction between 
murder in the flrst and second degree ! That tribunal said a 
man’s life might hang upon the failure. That was an omis- 
sion; the court below forgot to run the line; but the court 
above said the forgetfulness was fatal to judgment. 

The Deity gives life, but I agree, the government can take 
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it away. It is its most awful power; and because the power 
is awful, its exercise demands the utmost caution. Yes! 
Grovernment may take life, but it should be fatal to the peace 
of any tribunal of government to take it by going on the 
wrong side of the line which marks the distribution of power. 
If the boundary be doubtful — if we are not certain of the 
legal territory on which we stand — ^liumanity, the spirit of 
the law, justice itself, demands that the i)ath of safety is to 
err humanely. Nor should we lend an ear to the voice of ex- 
citement, if that voice should counsel otherwise. It is the 
nature of excitement to confound the judgment, by sub- 
stituting feeling for reason. The best of men are subject to 
this disturbing influence ; but the spirit of our law will not 
submit that any man shall minister in this temple of justice 
who is under its power. To this end it provides a shelter 
from excitement — a city of refuge — ^not such as Moses created 
to protect the unhappy Jew from the avenger of blood, but a 
jury of twelve men, uplifted beyond the reach of the highest 
wave of popular commotion. 

The means of refuge is change of venue; but the law takes 
care that excitement shall not pursue. How carefully did 
his Honor, who sits above you, probe each of you to find in 
the head an opinion, or in the heart a feeling against the pris- 
oner. But no sooner are you sworn and impanelled, and 
charged with the fate of the JicciiHcd, than the first assistant 
prosecutor, my friend, Mr. Coalter, ris(;s to let in the disturb- 
ing elements of passion, which the law was so careful to keep 
out. He starts in jtassion, and touches as he goes t‘very cord 
of feeling in the human heart. Tlie deceased is '‘the noble 
son of a widowed mother’’ — “a whole people, roused by his 
lofty qualities, in the depth of ■winter are seen dragging the 
earth, shrouded by a deep snow to find the body.” On the 
bare suspicion of his “taking off,” they left their “comfort- 
able firesides, amid the bitter inclemency of the season,” and 
“turned out to a man” — they were “deeply roused” that 
one “so noble” should meet “disaster so foul” — they felt 
that a man “so good” should not 7>erish without retribution 
on his murderers. Their acuteness took inspiration from in- 



X. AUEmCAN STATE TEIAL8. 


dignation so deep, and so universal, and Providence supplied 
what indignation could not furnish. 

Thus in limine my friend would have your feelings pre- 
judge the case. He would have you enlightened by the judg- 
ment— the foregone conclusion — of a “whole people,” and 
awe yon against any resistance of their decree. Into this sa- 
cred temple, whither Justice has retired, calmly, severely, 
carefully ^ weigh, to deliberate and mature her even judg- 
ment, my friend madly mdies and flings the passions of a 
multitude into the scales. 

His classic memory alone ought to have saved him from the 
error. When Orestes, wet with a father’s blood, fled from 
the Temple of the Pythoness, pursued by the Furies, they 
ceased their howl so soon as their intended victim embraced 
the Statue of Pallas; nor did they enter the Amphyctionic 
Council, which sat afterwards to decide the fate of the refugee. 
With the Greeks, Passions stood mute in the presence of Wis- 
dom, and the genius of that people shut them quite out of the 
Temple of Justice. The spirit of our law is wiser than Minerva, 
and this tribunal is greater, more sacred, than the Amphyc- 
tionic Council of Greece. 

To transfer the excitement of Warren County to this, is 
to defeat a statute, dictated by every sense of justice a noble 
commonwealth may feel. I do not pass upon “the people of 
Warren.” I neither censure nor praise their excitement 
touching the homicide of Gordon. I only know that, worthy 
or unworthy, it has no business here — ^it is an alien element, 
out of place. It cannot come here legally, nor be brought 
here except at the expense of justice. This “excitement” 
was adverse to the purposes of legal justice; for that cause 
only the law sent the accused away from Warren County, to 
be tried in some spot out of the reach of a disturbing element. 
The law passed no censure on the people of Warren, nor do 
I, and this tribunal was not the forum in which my friend 
was called upon to stand forth as the (diampion of the people 
of Warren. His prowess was not challenged to any such 
effort, nor can he lawfully here seek to vindicate “a whole 
people” by dwelling on the noble qualities of the deceased. 
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The vindication and the eulogy are both wrong — ^both hurt- 
ful — both illegal — ^both disturbing elements which the law 
carefully shuts out from the consideration of Court and jury. 
I have no word to utter against the deceased — ^none. The law 
puts his character out of the reach of an assailant here — out 
of the reach of eulogy also. His character is not in issue in 
this cause. If that character was good, the law will not per- 
mit you to hear it, lest the memory of his virtues might 
awaken undue indignation; if bad, the proof of his crimes 
is also shut out, lest they might render you more insensible 
to justice. 

Jurors, I may not deal with the motive which prompted my 
friend in his opening appeal, but I miut deal with its 
effect. That effect was to kindle in your breast feelings un- 
favorable to a faithful discharge of duty — to lessen the weight 
of obligation, by rendering yon less sensible of its claims— 
to make passion dictate a verdict which justice only can ever 
lawfully write. It is not for me to say what success attended 
the effort, but it is my duty to advise you against such influ- 
ence. By every obligation you are under to Ood and man, it 
is your duty to resist every influence not sanctioned by the 
law you are sworn to administer. You hold in your hand 
the issues of life and death today as the peers of the pris- 
oner; on another day, twelve other men, as your peers, may 
be clothed with the same awful power; or it may be your 
children shall hereafter stand to a jury of the country as the 
prisoner now stands to you ; in each case the power held is a 
trust — an awful trust — sacred to Justice, to Justice only! If 
passion may usurp the power now, it may usurp it hereafter, 
so that the only security in the future, is fidelity now. 

I cannot suppose my friend to be insensible to the immense 
stake humanity has in excluding passion from this tribunal ; 
yet in the spirit — let me rather say, in the tendency— of his 
previous appeal, he exclaims: ‘‘Oordon had not a moment 
for preparation — ^not a minute; but was sent at once ‘with all 
his imperfections on his head,’ before the great tribunal of 
Judgment!” 

Gentlemen, Mr. Coalter has not studied in vain the speech 
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of Antony over the dead body of Caesar, and he is fresh from 
the interview of Hamlet with the buried majesty of Den- 
mark.” If his policy were like that of the artful Triumvir, 
who sought to inflame the rabble of Borne to avenge the death 
of his friend, or like that of the murdered father, who stirred 
a living son to vengeance, his words were well matched to 
his purpose. But he is neither in Borne moving a flckle pop- 
ulace to cpunter-revolution ; nor is he in Denmark, exciting a 
son to bloodshed. He is in a tribunal of law, which does not 
sit, “to sup on horrors,” however artistically prepared. What 
legal consequences attach to the fact? Is it any measure 
of the offense, the time between the stroke and the death? 
Does the crime depend in any sort upon the length of that 
interval? If he had lived a month after the wound, would it 
have been less or more a crime to inflict it ? A man,' by acci- 
dent or misfortune, kills his fellow — ^he does it on the instant 
— ^he is hurried before his Maker and Judge without oppor- 
tunity to utter the word “pardon;” is it therefore less an 
accident — ^less excusable homicide under our statute ? A man, 
in the heat of passion, under strong provocation, kills his 
adversary without a “moment’s preparation” — which all of 
us need — ^nay, worse than that, kills him when there is blas- 
phemy on his lips and in his heart — is the homicide less man- 
slaughter for that? Does the legal criterion of crime ever de- 
pend, in homicide upon the condition in which the soul goes to 
judgment? There is but oiie answer to these questions. The 
law furnishes to you no means by which you can use the fact. 
Yon cannot legally value it. It is not put to you as jurors, 
as administrators of the law. It is addressed to you as men, 
who may forget under the dominion of passion tiie character 
in which you act. The law distinguishes between “that which 
belongs to Csesar and that which belongs to Gk)d.” He will 
take care of His judgment day, and dispense justice to all 
who appear at His bar, without our agency ; and we know too 
little of the condition of souls at that dread tribunal to found 
human statutes upon it. 

But Mr. Coalter was not content thus to present to you the 
case of the State, warmed as it was by his impassioned ap- 
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peal to hurtful prejudices. His work was but half done; it 
remains for him to sliape the defense, and crush it in advance. 

“I know,” he exclaims, “there is not human power enoug^h 
to deny the ^n^ilt of Worrell — ^it will not be denied; but the 
plea of insanity will be set up. Everything now-a-days is in- 
sanity. Drunkenness is insanity; eccentricity is insanity; 
forgery is insanity. Huntingdon was insane. Insanity is the 
broad, common cloak spread to cover crime.” 

Jurors, 1 am sorty to see a man of talents and high moral 
position, like my friend, pander to a popular prejudice any- 
where, but the regret is deepened to witmss such misdirec- 
tion of power in this place. He should have left such work 
to the thoughtless, inconsiderate, and irrc‘sponsible portions 
of the press, whose daily function it is to intt^rfere with the 
tribunals of justice. They know no better, and are but little 
more responsible than the stripling boy who explodes a mag- 
azine with a random firecracker. 

There is a want of historical accuracy in this compendious 
statement. Insanity is a rare plea in our judicial annals. 
In a practice of near thirty years, this is the third occasion 
on which I have presented insanity as any part of the de- 
fense. I claim to be somewhat familiar with judicial pro- 
ceedings at St. Louis, and in fourt^-en years T do not believe 
ten cases of pleaded insanity can be culled out of all the homi- 
cides which have been there the subject of criminal adjudica- 
tion. 

But that is not the greatest error of the statement. The 
error is not statistical that I must find fault with — it is above 
any question of numbers, it is moral, philosophical, legal, 
judicial error. What if the plea of insanity had been put in 
in every trial of every homicide done in the state, since the 
criminal courts were first opened, and every plea found to be 
a false plea? Is insanity therefore no defense? Is the plea 
in this ease therefore bad ? Are you therefore to banish from 
your consideration all proof of mental disorder, and erase from 
the conscience the principle upon which the responsibility 
of man to government and to God is founded ? How are you 
instructed in your duty by this sneering reference to past 
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annals t Was it that inoculated with the virus of prejudice 
against the plea, you should look hatefully upon the proof of 
itT Or were you to be so blinded by Ibis cataract of denun- 
ciation as not to see the defense at allt 

If juries have let some men escape under the plea of in- 
sanity, are you therefore to hang a madman as a compensa- 
tion to baffled justice t Are you to forget your oaths and 
stifle your consciences because other juries have been careless 
of legal obligation f “Attend to your own business” is a wise 
maxim of private life, and in the jury box it becomes a rule 
of perfect and infinite obligation. Ah ! Mr. Coalter remem- 
bers that Worrell’s case may become yours or your children’s, 
and be careful how you cpunsel a precedent, the reaction of 
which may strike down aU you hold dear. I know of no 
deeper disgrace which may come upon this or any other trib- 
unal of justice, than it should send an irresponsible human 
being to the gallows. Indignation against crime is a virtue ; 
but indignation may become crime, if we suffer it to make us 
blind to just distinctions. The very atrocity of crime, which 
naturally awakens indignation, should also beget inquiry 
touching the sanity of the actor. Humanity demands this 
and experience justifies the toil. The man who would shirk 
this inquiiy, or deride it, or carry on a crusade against it or 
sneer it out of court, has not in him the spirit of the law, and 
is not fit to be its administrator. The law, by the very defi- 
nition of murder, makes the investigation a necessity. It is 
essential to the crime that its perpetrator should be sane. 
“Murder is when a person of sound memory and discretion 
unlawfully killeth a human being, with malice aforethought, 
express or implied.” 

“First, it must be committed by a person of sound memoiy 
and discretion.” Jurors, that is the law of this land. You 
cannot find Worrell guilty of any crime unless you find him 
to be of sound mind and memory. The law makes his sanity 
one of the essential issues of this trial. Yet what have you 
not heal’d and read against the plea of insanity in “murder 
cases” — that recent invention, that modem device of the mid- 
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die of the nineteenth century, devised by rampant guilt in 
fraud of the gallows and the penitentiary! 

A man may smile at this folly as the senseless cry greets 
him on the street, or he reads it in the expression of thought- 
less type, hastily put up to sustain a nine days* wonder, but 
he may not smile if he sees this stupidity come into court de- 
cently dressed, and taking its seat on &e bench, at the bar 
or in the jury box. 

Silly individuals sometimes lift the same hue and cry 
against the “plea of alibi,’* because “it has sheltered scoun- 
drels,** and hurried forward by a blind furj', they would 
deprive an innocent man of the only certain affirmative proof 
of his innocence, which can ever be made by evidence. 

It may help these short-sighted ones to learn that “alibi** 
and “insanity** are not “pleas;** that the former is “proof** 
of the innocence of the accused, and the latter “proof** of his 
irresponsibility to human judgment; and this “proof** in 
each case, is directly within the legal issue made in every 
case of accusation. To illustrate : If one of these simpliflers 
should be charged with murder, it would be incumbent on the 
State to show he was present at the place of the homicide, at 
the time of the killing, and therefore it is within that issue 
for the simplifier to prove he was elsewhere at that time. That 
is the “plea of alibi,’’ and if established by proof, the inno- 
cence of the short-sighted one is affirmatively established. 

I trust that “alibi” will survive as a protection to the 
innocent, if for no larger reason, at least for the htmefit' of 
these ineonsiderates ; and as to that other plea, which goes to 
the question of human responsibility, T know of no class of 
men more deeply or personally interested in its maintenance. 

Glentlemen, the learned counsel, aware that he could not 
keep you from entertaining the defense of insanity, if pre- 
sented, resolved at last to simplify your labors. lie suggests 
a method of investigation, which, if adopted, will relieve you 
at once of all analysis, all thought, all classification, all pains- 
taking toil. You will be able to reach by a single bound, witii- 
out a mental process, a conclusion, upon which may hang the 
destiny of a human being. You are to determine insanity 
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by intuition, not by reason. You are to cut yourself off from 
the influence of all knowledge gained by others after long 
study and painful examination of the human mind in ruins, 
and trust to instinct. Tour own unenlightened reason even 
is not to guide you. It is a question only of eyesight! As 
the afflicted were “to look on the golden image and live,” so 
you are “to look and determine.” This is simple and sum- 
maiy, and, one would suppose, final, too; for if error should 
happen, by an accident, to get in the process, there can be 
no correction. The counsel exclaims, “Why resort to books 
on insanity, to works on medical jurisprudence, to the opin- 
ions of the learned, etc., for the tests there laid down? Does 
not eveiy man know an insane man, when he secs him?” 

Jurors, if this declaration had come from another quarter 
— ^if it had been an emanation from the simplifiers, it would 
have created no surprise, for their hostility to both learning 
and knowledge is both natural and logical ; but from the lips 
of the counsel it may well fill with astonishment all who know 
him. .When before did ho ever start a crusade against science, 
or pander to the pride of ignorance i 

The vulgar idea of insanity docs conform to the proposi- 
tion advanced. Raving maniac or utter imbecility, violent 
mid incoherent jargon, make up the vulgar conception of 
madness, and hence almost every case of feigned insanity- 
takes the one or the other of these forms. The insanity that 
cannot be seen at a glance is rarely assumed. If the disease 
is not patent on the surface, the simulator avoids it as un- 
suited to his purpose. If it be latent, difficult of detection, 
requiring, like any other secret inflammation, skill and knowl- 
edge, and patient exmnination to find it out — ^if , especially, it 
be of that type, which most resembles crime, the criminal is 
sure never to feign it. He would as soon forge a note, a bank 
note; which, after the most successful imitation, woidd not 
be regarded as a bank bill by anyone. 

If anything be certain, in our knowledge of the human 
mind, it is that insanity, in some of its phases, can be detected 
only by a severe scrutiny and a patient examination, con- 
ducted with a skill enlightened by long experience and famil- 
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iar with its manifestations. If there be one subject within 
the circle of disease which more than another tasks and taxes 
the human mind, it is the subject of insanity. This is the 
opinion of ever>’ author who has written upon it, of every 
medical jurisprudent, of every keeper of lunatic asylums, of 
every man who professes to have learned by study anything 
of the manifestation or phenomena of mental disorder, with- 
out exception; and yet my friend exclaims, “Does not every 
person know an insane man when he sees himt** 

I wish it were so ! I wish the most perplexing as well as 
the most important of all metaphysical inquiries, upon the 
proper solution of which life, liberty and reputation often 
depend, could be infalliby answered by a look. “It is a con- 
summation devoutly to be wished but I fear it is not in the 
order of Providence. 

A very distinguished jurist of Pennsylvania, the late Chief 
Justice Gibson, while deploring tlie ignorance of English 
julges and English authors on the subject of insanity, and 
denouncing the special unfitness of the House of Lords to de- 
termine the legal rules and psychological tests of the disease, 
uttered the hope that the day was not distant when insanity, 
in all its phases and types, would be as well understood, 
and as successfully treated, as ordinary bilious fever. His 
reliance, however, was not based upon the magic of a book, 
the panacea of a glance, but upon the combined observations 
and scientific toil of the finest minds of England, France, Con- 
tinental Europe and America, directed patiently and watch- 
fully to the detection and classification of the phenomena of 
the disease. The age is favorable to the investigation. The 
science of insanity is emphatically a science of observation, 
and no past age has furnished the facility for observation 
provided by the infirmary, the hospital and the asylum of 
this country. If the prediction of Justice Gibson shall be 
verified, it will be because the simplifiers are shut out from 
the investigation, because the difficulty of the attainment is 
admitted by those engaged in its accomplishment, because 
every step of progress will be a step of caution, in order that 
it may be a step of safety. No investigator will make real 
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advancement in this department of seienee who u not im- 
pressed with the great tmth that ‘‘man is wonderfally and 
fearfully made.” 

Insanity detected by a lookl There is feigned insanity, 
so like the real as often to balBe enlightened investigation. 
There is concealed insanily, so crafty and snbtle as to deceive 
the best informed keepers and physicians of lunatic asylums 
on a question of discharge. In other words, the insane pa- 
tient knows his disease, knows the indications of its exist- 
ence and knows how, by the exercise of wisdom and the force 
of will, to deceive his keeper and pass for sane. He knows 
how to suppress the indications of his insanity, and success- 
fully feigns sanity. This is the history of insane hospitals; 
but you were not exactly prepared by the opening speech 
of the prosecution to believe it. 

At the present term of the St. Louis Criminal Court, be- 
fore Judge Lackland, a man was tried for murder and con- 
victed. He was defended by counsel of highly respectable 
position in their profession. The jury box contained as much 
intelligence and discrimination as our panels there ordinarily 
furnish. The counsel were employed by the prisoner, not 
assigned by the Court. The trial lasted several days. The 
defense of insanity was not relied on — ^no preparation of 
the case was made with any such issue — no evidence brought 
to sustain it. The counsel saw no indication of mental dis- 
order in their client — nothing to create a suspicion of in- 
sanity. The trial began and ended without allusion to that 
modem invention, the plea of insanity, so odious to justice, 
and BO offensive to this prosecution. The verdict was guilty. 
A motion for a new trial was filed by his counsel and over- 
ruled on all the grounds set out in the motion ; but the Judge, 
on his own motion, set aside the verdict, because the defendant 
was insane when he committed the homicide ! The Court or- 
dered a committee of six physicians to go to the jaH, and 
after examination of the prisoner, to report in writing his 
condition as to sanity. They did so, and pronounced him 
sane. The Judge told them they were mistakmi and ordered 
a re-examination. The result of repeated examinations was 
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the joint report of all the phsrsicians that the prisoner was eer* 
tainly insane — ^insane at the time of the killing. 

The case famished an admirable chance for the ^'looking** 
test of insanity. The counsel looked, but could not see it; 
the jury looked each day upon the prisoner, but could not 
see it; the Judge looked, but could not ace it. If sight alone 
had governed, the prisoner would have been hung. And now, 
jurors, what did save that man’s life? There was a Judge 
presiding in the case and watching the current of the testi- 
mony, who had made himself master of all that is known on 
the difScult subject of insanity — ^who knew the indications 
and symptoms of latent derangement, and could therefore 
see them, as they broke out incidentally in the narrative of the 
witnesses. 

I say incidentally. The witnesses were detailing the evi- 
dence of crime — so they thought, and so thought jury and 
counsel ; but with all the legal limitations upon evidence, hav- 
ing no issue of insanity in view, the narrative disclosed in- 
sane delusion to the Court. Had the knowledge of the Judge 
been less, the prisoner would have been execiitcd ; and doubt- 
less the jury would have received the usual encomium of the 
press, for their firmness and unshrinking fidelity to law and 
justice ! 

Gentlemen, the worst of all madness is “that which wears 
a reasoning show.” Tet, insanity with this characteristic 
exists in forms and modifications so varied as to baflle classi- 
fication. Of all these forms, the most melancholy is that which 
discloses no appreciable lesion of the mental faculties, in 
which the unfortunate subject never says a foolish thing, and 
in which the insanity is only manifested by the actions and 
sentiments of the sufferer. In such cases the distinction be- 
tween right and wrong is not broken down in the mind ; the 
line is perceived as clearly as before; but freedom of the 
will, the power of volition is lost, and the unfortunate be- 
comes the victim of insane impulse. The power of self-control 
is gone, and with it the power of choice — ^the power of choice 
between here or elsewhere. This is indeed melancholy mad- 
ness. Melancholy, because mistaken for crime; melandioly, 
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because every judge who has been on the bench in England 
within the last two hundred years would prescribe the favor- 
ite common law remedy of hanging for the disease; melan- 
choly, because of a soul conscious of its deed, and struggling 
in vain to resist the impulse it abhors. 

Gentlemen, the legal test of insanity laid down by the pros- 
ecution is not law. Our own Supreme Court has repudiated 
it in the case of Baldwin. Knowledge of right and wrong 
is possessed by the sane and the insane. I grant it was for 
several hundred years, the only test for the common law. The 
obstinate ignorance of the English Bench yielded to the gen- 
ius of Erskine, what it denied to the experience of lunatic 
hospitals, and granted in Hadfield’s case the existence of 
insane delusion, under cautions limitations. The existence 
of “irresistible insane impulse,” known wherever insanity is 
known, is yet, I believe, tinknown to the common law. That 
system of criminal jurisprudence left out one part of man’s 
nature — the noblest part — ^the will, the essential element of 
responsibility, here and hereafter. What if we do know 
“right from wrong,” if we have not the freedom of will to 
choose between them! Without this capacity our acts can 
be neitlier vicious nor virtuous. Without volition, we are 
no more responsible for our action than the earth if imbued 
with reason would be for its revolution around the sun. 

I shall appeal to this Court, and I shall not appeal in vain, 
to instruct you that “the power to distinguish between right 
and wrong,” is not the legal test of insanity in this state. 
Our law recognizes an insanity in which this knowledge ex- 
ists as a complete exemption from human punishment. This 
legal issue must be met by you, if not by the prosecution; 
humanity and law demand this much at your hands. 

Jurors, I have felt it to be my duty to try at least to free 
your minds from some errors, which arc logical results of the 
opening speech of the prosecution. I have been thus moved 
as well by my interest as a citizen as by my duty as an advo- 
cate. The law of murder in this state has been presented to 
you without any reference to the element of malice ; the law 
of insanity has been blurred in your presence, and misstated. 
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You have been led to believe that no diflSculty can attend the 
investigation of either subject, that your pathway in both 
will be as “easy as the road to mill/’ and that yon may there- 
fore dismiss from your minds all anxiety, all perturbation, all 
solicitude, touching the rightful exorcise of the power of life 
or death, now committed to your hands. I must say as respect- 
fully as I know how to utter the words, this is “bad advice.” 
To yield to it is at once a crime in morals and a transgression 
of law. No good man ever sat in judgment on the life of his 
fellow man, without feelijig deeply his responsibility, and to 
listen to such counsel is to lose thi‘ sense of obligation. If I 
thouglit you agreed with the counsel as to the simplicity of 
the issue of insanity, as to the very summary way in which 
all such imiuiries should be desj)alclied, I sliould scarcely 
trouble you with the mockery of an investigation. IVcause 
I do not think so, I shall by the defense make it your duty 
to investigate evidence of the mental disorder of the prisoner. 
In this investigation llie first step is sure. It is certain that 
we arc not dealing with a case of feigned insanity’'; for no 
man ever yet feigned a mental disorder like Worrell’s. The 
first step is safe, whatever may' be said of those w^hicb must 
follow. The investigation is full of difficulty, and I w^ould 
therefore relievt* it of as much embari*assment as may be con- 
sistent w’ith fair advocacy'. 

Worrell is no raving maniac, nor is his disease imbecility, 
much less is he an idiot. We may safely avoid those forms 
of insanity as classified by' authors, as not caletilated to help 
us in our present inquiry. Wliat then is the nature of his 
insanity, if he be insane? Ilis disease is of a nature which 
presents the complication of epilepsy with irresistible insane 
impulse. Irresistible insane impulse is called “homicidal in- 
sanity,” “moral insanity',” “monomania,” “mania without 
delirium,” by authors according to their respective ideas of 
descriptive epithet. However named, it is the same thing 
and consists essentially in the loss of the power of volition 
without any very perceptible lesion of the intellectual facul- 
ties. The perversion appearing most in the moral faculties, 
the disease assumes necessarily' a resemblance to crime, and 
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this aspect of it necessarily creates the difficulty of the inves- 
tigation. How shall we distingnish between crime and insane 
impulse t May we not mistake one for the other? Is there 
not danger that a mistake may be of grave consequence, on 
the one hand to give impunity to guilt, on the other to put to 
death the innocent? Yes! there is difficulty, there is danger, 
a mistake is easy, we may confound two things as opposite as 
heaven and hell ; and acting upon the error you may bring a 
result which shall give color to Voltaire’s exdamation : "The 
world is the theater of only mournful tragedies.” Certainly, 
there is difficulty and danger, but how shall this knowledge 
move us ? Shall we, therefore, not investigate ? Shall we con- 
demn without inquiry, lest upon inquiry we might make a 
mistake ? That is sony logic, fit only for the callous and the 
cruel. If we may err upon inquiry, we must err without it. 

But, after all, what is the nature of the difficulty supposed 
peculiarly to attend the investigation of this type of insan- 
ity? You are to determine whether there was the power of 
self-control in the given case. The same question comes up 
in every case of manslaughter' In all cases in which you 
have to distinguish between murder and manslaughter, the 
turning point of the inquiry is the question of self-control, 
the dominion and sway of impulse, over the calmer reason. 

As to the disease of epilepsy, its connection with insanity 
is conceded by all authors. No man would hold the epileptic 
responsible for any act committed in a paroxysm of the dis- 
ease, and all agree that the tendency of the disease is to per- 
manent insanity. Repeated epileptic strokes batter out the 
mind altogether as in imbecility, or they leave a state of men- 
tal irritability and nervous disorder, strikingly analogous to 
the phenomena of "moral insanity,” or mania, most appar- 
ent in the affective faculties. I say most apparent, because 
I am satisfied that in all cases of insanity the whole nature 
of man is hurt. Any long-continued disease of the intellec- 
tual faculties must involve to some extent the moral facul- 
ties, and vice versa, the intellect cannot long escape the in- 
fluence of a perverted moral nature. The combination of 
homicidal impulse and epileptic disorder is frequent. I sha ll 
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after the dose of the evidence refer you to many authors. At 
present I read to you from Ray’s Medical Jurisprudence of 
Insanity, section 381 : 

determine exactly* the mental condition of on epileptic at the 
moment of his committing a criminal act is often a diflicult task. 
It may have taken place in the absence of any observer, in a fit of 
fury that rapidly passed away, and which perhaps may not have 
followed any previous paroxysm; or the accused, though subject to 
the disease, may not have recently suffered an attack, and may have 
appeared perfectly rational to those around him. The suspicion 
that the accused was deprived of his moral liberty when committing 
the criminal act would be strengthened if the paroxysm had been 
recently frequent and severe; if one had shortly preceded or suc- 
ceeded the act; if he had been habitually subject to mental irrito- 
bility, or other symptoms of nervous disorders; and by those cir- 
cumstonces generally which would lead to the same conclusion were 
the supposed disease a form of moral mania instead of epilepsy. 
(See page 217.) Cases of this kind should be closely scnitinized, 
and where the accused has been undeniably subject to epilepsy he 
should have the benefit of every reasonable doubt that may arise 
respecting his sanity. Less than this common humanity could not 
ask; more even has sometimes been granted under the operation of 
milder codes than the English common law.” 

To show you the more general indications of that other 
form of insanity to which the author refers, and with which 
epilepsy is often complicated, I rend section 217, Moral In- 
sanity : 

^^In nearly all the criminal act has been preceded either 
by some well marked disturbance of the health, originating in the 
head, digestive system or uterus, or by an irritable, gloomy, dejected 
or melancholy slate; in sliort, by many of the symptoms of the in- 
cubation of mania. The absence of particulars in some of the cases 
recorded leaves in doubt how general this change really is; but a 
careful examination would no doubt often, if not always, show its 
existence where apparently it has never taken place. 

The impulse to destroy is powerfully excited by the sight 
of murderous weapons, by favorable oppoHunities of accomplish- 
ing the act, by contradiction, disgust, or some other equally trivial 
and even imaginary circumstance. 

** 111 . The victims of a homicidal monomania are mostly either 
entirely unknown or indifferent to him, or they are among his most 
loved and cherished objects; and it is remarkable how often they 
are children, and especially his own offspring. 

“TV. While the greater numl>er deplore the terrible propensity 
by which they are controlled and beg to be subjected to restrain^ 
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a few diligently conceal it, or if they avoid it declare their murder- 
ous designs and form divers schemes for putting them in execution, 
testifying no sentiment of remorse or grief. 

“V. The most of them having gratified their propensity to kill, 
voluntarily confess the act and quietly give themselves up to the 
proper authorities. A very few only, and these to an intelligent 
observer show the strongest indications of insanity, fiy and persist 
in denying the act. 

^^VT. While the criminal act itself is in some instances the only 
indication of insanity, the individual appearing rational as far as 
can be learned both before and after the act ; in others it is followed 
or preceded or both by strange behavior if not open and decided 
insanity. 

'WTT. Some plead insanity in defense of their conduct or an 
entire ignorance of what they did; others deny that they labored 
under any such condition, and at most acknowledge only a pertur- 
bation of mind.” 

There are many helps provided by men who have studied 
the mind in ruins for those less informed, whose duty it is to 
pass upon a question of human responsibility. They are 
called ‘‘tests’’ and in scientific language the term is proper 
and conveys a definitive idea well understood, but it would 
be a great mistake to treat these “tests” as infallible or even 
certain indications. Out of the exact sciences, approxima- 
tions are in general the best instrumentalities of the scientific. 
I do not know one infallible test of insanity, nor one infallible 
teat of the age of a foetus at the delivery, yet in both cases 
the application of all the helps provided by the learned to 
the circumstances of the particular case will ordinarily reach 
moral certainty. 

If I were called upon to designate the standard by which 
I would measure insanity and the evidence best calculated to 
establish its existence, I would say that the highest proof of 
it is the testimony which establishes a sudden, violent and 
continued departure without external cause from the state 
of feeling and modes of thinking habitual to the individual 
when in health. In other words, a violent sudden change 
without adequate outward cause from the normal standard 
of character. A pious man does not in a moment become im- 
pious; the honest man does not suddenly become a thief; the 
man of avarice does not instantly lose his love for money; 
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the kind and gentle do not in a day grow hungry for blood. 
Such violent and sudden antagonisms are the surest evidence 
of mental disease. The law of evidence permitting proof of 
good character in criminal cases is founded upon this philos- 
ophy of man’s nature, and it is a true philosophy. It is in- 
troduced as proof that the crime was not committed, not to 
excuse it. If piety, honesty, gentleness may perish or turn to 
their opposites in a moment, if they cannot furnish any re- 
sistance to the induence of evil, are they worthless f It is not*^ 
so. There is a vis inertiae in the moral as in the physical 
world by which virtue as well as a stone has a tendency to 
remain in the place ; and this law presents us with one of the 
most unerring guides to truth. 

I shall ask you to try the prisoner’s mental condition by 
the standard of his normal character, such as the evidence 
may establish. I shall endeavor to make you familiar with 
his history from boyhood up to the present time, and I 
invoke your candid attention to everj' fact which the evi- 
dence may disclose of epileptic fits or imcontrollable insane 
impulse. In one or both of these forms, if at all, the insan- 
ity of the prisoner will be manifested. 

Oentlenien, I have said what it was my purpose to say 
in these opening remarks, but I may not take my seat with- 
out some reference to the triiunphant inquiries of my friend 
so put by air and tone and manner as to imply not difficulty 
only, but impossibility in the answer. 

**Do the insane ever act from motive?” **Do the insane 
ever steal?” Yes! I answer to eaeh question and to both. 
Yes, the insane act often upon motive, and the insane steal. 
Blood does not offer the only attraction to the insane. 
They steal and commit arson as well as murder ; the light of 
burning houses gives ecstacy to the insane, in .some modifi- 
cations of the disease, and in others they can’t keep their 
hands from picking and stealing. There is not a respectable 
author of this century on the subject of insanity who does 
not sustain the fact. While I thus answer it is nevertheless 
true that ^‘motive” is a consideration of value in our in- 
quiry as a test of insanity. The apparent motive deduced 
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from the appropriation of the property of Gordon is the 
only fact in the cause which bears with any force against 
the defense of insanity in this case. I shall not omit the 
topic of motive when I come to the argument of the case. 

THE WITNESSES FOE THE DEFENSE. 


Hartford T. Clark.^^ Have 
known defendant since Septem- 
•ber, 1852; when he enlisted in 
the United States Army. First 
-saw him at Carlisle Barracks, 
Pennsylvania. He was then a 
member of B Company, First 
Dragoons. He left the army in 
New Mexico; discharged by or- 
der from the Secretary of War. 
I afterwards saw him at Fort 
Leavenworth in August, 1855. 
He had re-cniisted and was a 
private in Company ^ H, First 
Cavalry, under Captain Newby. 
Was afterwards promoted to or- 
derly sergeiint of the company, 
and held that station at the time 
he last left Fort Ijeavenworth, 
January, A. D., 1856, Worrell had 
the reputation of being a peace- 
ful, quiet man, when not under 
the influence of peculiar causes 
of excitement. He was very ex- 
citable — more easily aroused 
than most men. Of very socia- 
ble disposition; more inclined to 
joke than to quarrel. Could 
readily give and take jokes of 
the roughtest character without 
seeming to become angry except 
when under some excitement. He 
was frank and unsuspicious; 
free and open in his demeanor 
and fearless. Generous to a 
fault; rather reckless in expen- 
diture. Punctual in the dis- 
(diarge of his duties. More than 


ordinarily orderly in all his busi- 
ness. He was deemed a very 
good sergeant by both oflicers 
and men. There was nothing 
vulgar or low-bred in the man, 
but his manners were quite re- 
fined. He was not dissipated or 
dissolute in any of his habits; 
was particularly observant of 
the etiquette of the army. Al- 
ways neat and cleanly, and was 
never blamed for want of pro- 
priety by his superior officer. In 
July, 185.S, while Worrell was 
attached to Company B, First 
Dragoons, he was taken sick at 
Fort Atkinson and was out of 
his mind several times; would 
not recognize, though well ac- 
quainted with me. In December, 
1855, at Fort Leavenworth I was 
called up one night to visit him, 
and found him quite deranged, 
and no one could quiet him but 
me till the doctor was called and 
administered something to him. 
At the first-mentioned time Wor- 
rell made no demonstration ex- 
cept to stare wildly around and 
work his fingers. He would 
speak to no one, or notice any- 
thing around him. At the sec- 
ond time he tore his hair and 
called loudly for me, and would 
not keep quiet unless I would 
talk to him. 

H. Miles Moore. Worrell came 
to my office in Weston, Platte 


The evidence of Clark, Moore, Cavendish, Curran, Raisin, Dunn, 
Bingold and Urghart was in the form of depositions which were 
read to the jury. 
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County, Mo., in the spring of 
18.55. Told me he was a private 
in Company B, Dragoons of the 
n. S. Army. Desired me to make 
an application to the Secretary 
of War for his discharge from 
the army. Appeared to be in 
trouble, and expressed himself in 
very singular language, so much 
so, that I thought that he was 
laboring under a strong mental 
derangement. Have seen him 
several times since. Wlien not 
depressed in mind, he was a very 
sociable and companionable gen- 
tleman, well-bred, and had evi- 
dently been accMistomed to much 
more refined society than offered 
itself in the mess’ of a private 
soldier in the regular U. S. 
Army. When he first came to 
see me, after stating his case 
fully, I remarked that T found 
his case was a hopeless one, as 
T feared that the Secretary of 
War would not discharge him. 
He then rc^marked to this effect: 
That there was no use talking; 
he wished to God he had never 
been born, and that if he could 
not get out of the army honor- 
ably he would not desert, but he 
would get himself out for good. 
Tried to pacify him, as T feared 
he meditated some evil to him- 
self. Have not seen him for 
about six or eight months past. 
He was always very neat and 
cleanly in his dress and appear- 
ance. 

Frederic A. Cavendish. First 
knew Worrell in August, 1855. 
He was a sergeant in Company 
A, First Cavalry, at Fort Leav- 
enworth, and was afterwards 
promoted to orderly sergeant. He 
was a very peaceable^ and quiet 
man when left to himself and 
not under peculiarly exciting in- 
fluence. He became very much 


excited on several occasions. He 
was easily thrown off his guard 
and was at all times very ex- 
citable and irritable. He was of 
an affable and sociable disposi- 
tion; could give and take a joke 
witli as little offense as any man. 
He was a man of frank and man- 
ly manners, and in all his bear- 
ing free and open — more so than 
roost men. Was liberal and gen- 
erous; he was neat in his dress 
and deportment, keeping himself 
and horse always in trim and or- 
der. Was always prom]>t in the 
discharge of )iis duty, and strict 
in his discipline of tliose under 
him. Was considered by every 
person at the post as a superior 
orderly sergeant. TIis manners 
were refined ; nothing low or vul- 
gar; habits tem))oratc, and he al- 
ways commanded the re8|)ect of 
tho^ around him. On one o^ 
easion he wus lying ill in his 
orderly room, and there was a 
man of H company and some 
Irish citizens disputing at the 
foot of the stairs, making a great 
deal of noise. He rushed out of 
the orderly room with a loaded 
revolver in his hand, cocked, and 
said, if you do not quit making 
such a damned noise, I will blow 
hell out of you; he appeared to 
be unusually excited, almost fran- 
tic with rage. He presented an 
iimiRual appearance and seemed 
to me to be insane. At one time T 
was with him in the orderly room 
and there were two women came 
up into the room whilst he was ly- 
ing in bed. He had been for sev- 
eral days very unwell. He made 
use of the words, did you see that 
picture on the wallf Cannot say 
whether he addressed himself to 
roe or the other company pres- 
ent. He said, T drew that pic- 
ture today. How do you like itt 
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There vras no picture there. He 
was working his fingers without 
any apparent object, and soon 
commenced pulling the hair out 
of his bead. His eyes were wan- 
dering, and he seemed to me evi- 
dently to be out of his ri^t 
mind. He had only been sick 
two or three days. Then, on the 
only two occasions on which I 
saw him in this condition I was 
a member of the same company. 
He often showed me his private 
correspondence : frequently show- 
ed me letters &om his relatives 
and from a young lady, a Miss 
B. He told me that some young 
man had forged a letter jiurport- 
ing to be from the young lady’s 
father, saying in the letter that 
he wished him (Worrell) to have 
nothing more to do with him- 
self or family; and he said, when 
he received the letter,* it excited 
him so much that it tlirew him 
into fits; and he occasionally had 
fits from that cause. His mind 
seemed to be absorbed in the sub- 
ject of his love affair; he often 
talked about it, and frequently, 
when talking on that subject, he 
became unusually excited. My 
opinion is that his occasional de- 
rangement was from the cause 
of his love affair, and not from 
sickness. 

Dr. William H. Curran. Live 
in Kentucky; became acquainted 
with Worrell in the spring of 
1851. His character for peace 
and order was very good, so far 
as I observed myself or heard 
others speak. Could not under- 
take to say that he was insane. 
He was sometimes eccentric in 
his conduct, and I have heard 
his eccentricities made the cause 
of remark. On one occasion I 
was called to see him profession- 
ally, when I found him in a vio- 


lent epileptic convulsion. Was 
at that time and am now a prac- 
ticing physician. Can recoUect 
no occasion where such manifei^ 
tations were made, except the epi- 
leptic convulsion before men- 
tioned, when he was (as is gen- 
erally the case) for the time 
being affected in mind. The con- 
vulsion was a very severe one, 
and I was then informed by his 
parents that he had been aflSict- 
ed in a similar way before, more 
than once. He was generally po- 
lite, kind and liberal ; he was re- 
markably fond of ladies’ society. 
Am a graduate of the Ohio Med- 
ical College at Cincinnati. 

Robert W. Raisin. Have known 
Worrell for 25 or 20 years. His 
general character was good; was 
very fond of the society of la- 
dies and was a general favorite; 
a remarkably polite man and 
very respectful in his deport- 
ment; very liberal and kind to 
his associates; neat in his dress 
and sometimes over nice. Having 
known him since he was a child, 
always considered him a wild and 
eccentric youth up to manhood; 
at one lime about, 10 years since, 
I was going over Chestertown 
Bridge, Md.; he saw me coming 
in my carriage and drew up the 
draw, which placed me in great 
danger, and at the same time I 
knew that he loved me as the 
warmest friend, and had not the 
slightest design to injure me. 
This is one of his common freaks 
of mind most mysterious. He 
has manifested at times unex- 
pected and uncallcd-for turbu- 
lence in movement. I have seen 
him on frequent occasions where 
it has apparently appeared to me 
there has been unsoundness of 
mind. T don’t know to my knowl- 
ledge whether he has been afflict- 
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ed with fits of any kind. Knew 
several attached to his family 
that were crazy. 1 have known 
his father to be a very eceeiitrie 
man. 1 have understood it to be 
current in the neijirliborhood tiiat 
Afr. Worrell attempted to com- 
mit suicide; was at times so 
clianpreable that he chanf?ed his 
mind from the study of divinity, 
under Bishop Kent of Indiana, 
to medicine, and from one pro- 
fession to anotlior without any 
apparent reason whatever. Have 
understood from common re]>ort 
that hisfrrandmother w’as eccentric 
on the subject of nicely. Have 
known several rehi lives of the 
Kinprold family who are insane. 
Prol^essor R. W. Rinprold of 
riicsterlow'n College was insane 
for several months, llis brother 
committed suicide, and one of his 
nieces is now in the hos]ntal of 
Alary land. 

Darnel RlocJier. Knew Wor- 
rell in the years 1848-49, whilst 
residing in tlie town «»f Cumber- 
land, Alleglieny (^lunty, Afary- 
land. lie was Mien a wnyw’ard 
young man, without stability of 
purpose, and was not considered 
as responsible for bis conduct 
genendly. llis ambition seemed 
to soar n})ovo bis ability to do 
what be would sometimes under- 
take. He lacked discretion and 
caution. He bad the bead of the 
man and the mind of the boy. 
Dr. Worrell, the father of Ed- 
ward, was a very eccentric man 
whilst he resided in Cumh(>rland. 

James Dunn, I was intro- 
duced to Worrell in Baltimore, 
at the ofbee of Robert W. Raisin, 
and had considerable conversap- 
tion witli him in regard to the 
several new states now settling — 
Kansas, Nebraska, Oregon, etc. 
He became much excited on that 


subject and inflated with a con- 
siderable amount of gas. Found 
that 1 could not contimie my con- 
versation with him any longer, 
and was nM{Ucsied by Air. Rai- 
sin to slop the conversa- 
tion. He must be nn in- 
sane man; there being no differ- 
ence of opinion on the subject 
of the conversation, ns we eon- 
eiirred in o]union, and tlierc'fore 
there was no cause for excite- 
ment 

Samuel Rinfwld. Have known 
jtrisoner from his infancy, though 
not continuously, in consequenct* 
of not residing in the same 
place. He has at limes shown 
uncommon stability and an un- 
ex|>ec1ed, uncalled-for turbulence 
of movement and hasty iiiqiet- 
uosity; he has evinced no irinni- 
festation of insanity except nn 
occasional wildness and extreme 
excitability. I do !iot know 
wdietlier K. D. Worrell has ever 
Wn nfflietod wdth fils of any 
kind« I do not know Hint any 
Worrell was crazy except a re- 
port that Dr. E. IT. Worrell once 
attempted to take liis oW’n life, 
hy laudanum. Have heard that 
Dr. Worrell, father of defend- 
ant, is rather eccimtric; he was 
thought to more than eccen- 
tric when ho suddenly, without 
explanation, abandoned divinity 
after having j>repared himself 
for ordination under Bishop 
Kent of Aiarylnnd. Defendant's 
grnndmotlier was remarkable for 
nicety, but to what extent. T do 
not know’. It is not believed that 
every branch of the Ringold 
family has presented some sub- 
ject of mental aberration. The 
branch near Cheslertot^n has. 
As to the Eastern Neck branch, 
one of the family shot himself 
and one has been insane and is 
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now in the hospital. Don’t know 
as to the Fountain Bock branch. 

George Urghart. Had some 
personal acquaiintance in 1855 
with Worrell; boarded in same 
house with him and his father 
and mother. He occupied part 
of my dental oflice and was con- 
stantly there during office houn 
and paid every attention to his 
business. 'His manners and con- 
duct in his profession exhibited 
skill. Had full confidence in 
Worrell, who often acted as my 
agent in collecting money. Wor- 
rell was frank and polite. He 
was an attendant on religious 
services, and have no knowledge 
of his ever resorting to vulgar 
or unbecoming company, tav- 
erns or tippling houses. He was 
fond of the society of the ladies 
of the village; did not associate 
with the young men of the towm 
Was a man of truth. 

Marcus Wright. Now reside 
in St. Louis; knew Worrell at 
Portsmouth, Ohio, in summer of 
1849. Ho was in employ of Wm. 
Elden, a dry goods merchant. 
He was well liked there by the 
people; a member of the Bap- 
tist Church and also engaged in 
the Sabbath School as teacher. 
Have seen him take charge of a 
class twice. Never saw anything 
about him to show but what he 
was perfectly sane. Don’t know 
of his having had any convul- 
sions or fits there ; he was fret- 
ful, that was all I could see; 
next sow him the day after I 
arrived in St. Louis in the jail, 
recognized him, and he me, with- 
out my mentioning his name. 
Seemed* to be very much pleased 
at seeing me, so much that he 
called to his father, here is Mr. 
Wright. 


January 26* 

James F. McGee. Reside at 
St Louis; previously lived at 
Baltimore. Know Worrell; fint 
saw him at Vincennes last win- 
ter, at the railroad depot, next 
in the cars; was going to Bal- 
timore. Worrell introduced him- 
self to me. He asked me the 
best route to Baltimore. He had 
on a brown cloth cap, an over- 
coat, dark colored, and dark 
pantaloons; a black frock coat 
under his overcoat. He had a 
watch and vest chain, and several 
rings on his fingers. He had 
beard and mustache but no whis- 
kers. The hair was unusually 
long. Don’t recollect what time 
we left; took cars for Indian- 
apolis and remained there all 
night. Worrell got in same cars 
with me and wife. He brought 
on a pair of saddlebags, which 
he carried in the cars; he had 
no trunk. At Indianapolis he 
put up at a public house just 
opposite the depot, at which I 
put up. We started from there 
the next morning; he had on 
then blue military pakitaloons. 
Next night we reached Crestline, 
where we stopped all night. We 
put up at the same hotel. We 
left the next morning. He still 
kept the saddlebags with him in 
the cars. At Pittsburgh T re- 
marked I would go to a store 
and buy a shirt and get shaved. 
He said he believed he would do 
the same; that as he was getting 
in the neighborhood of his friends 
he would look bettor for it. Told 
him he would look better for hav- 
ing his whiskers trimmed. He got 
shaved and had only his mus- 
taches taken off altogether. When 
he got up from the chair I told 
him, if I had not seen you set 
down there, I should not have 
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known you. We arrived at Bal- 
timore Sunday evening. Wor- 
rell stopped at Mrs, Elsie’s on 
Second between Oay and South 
streets, a private boarding house. 
He told me he had formerly 
boarded there. Next morning I 
met him on Baltimore street — 
myself and a friend. Introduced 
prisoner as Mr. Worrell. Told 
him we were going to take a 
glass of ale and asked him to go 
with us, which he declined. The 
only liquor I saw him drink dur- 
ing the whole trip was a glass 
of ale at Pittsburg. Next saw 
Worrell at Dover. Capt Cousins 
and Mr. Harrow of Vincennes 
went with me from Baltimore to 
Chestertown first and thence 
to Dover. Worrell had told 
me he was going to Dover; 
that he had some friends near 
there. When I next saw Worrell 
he was in custody of the officers 
on the road coming up from the 
hotel to the depot about 1 o’clock 
in the morning. Was not pres- 
ent at the arrest. During the 
lime until his arrest I thought 
he acted very strangely. He 
made himself generally conspic- 
uous on the whole route. He 
would sit down and converse 
with any person without any in- 
troduction, gentlemen and Indies 
both. At that time I had heard 
nothing about the death of Gor- 
don. First learned of the pur- 
suit after him in Baltimore. I 
saw him at the jail in St. Louis. 
Also saw Bruff. 

Otis 3f. Messick. Am on the 
recniting sendee in St. Louis; 
am a corporal. Worrell was an 
orderly sergeant in Captain 
Newby’s Company. Saw him 
while we were on the plains; 
afterwards also at the fort. Wor- 
rell’s moral character, standing 


and reputation were good. It 
required that, or he would never 
have held the position he did. 
He deserted; don’t recollect the 
month. One time when on 
post with order to let no one 
pass without (lie countersign, I 
was armed, if I remember right, 
with my sabre and loaded car- 
bine (a cavalry gun). After 
taps Worrell c^e towards my 
post. I hailed him with the 
words, who comes there f His 
answer I think was, a friend. I 
commanded him to halt in the 
words, halt ! friend. He advanced 
— never halted at all, and said, 
good evening, sentry, or senti- 
nel — don’t recollect which — 
and continued to advance). Did 
not wish to shoot him. I took 
on myself the responsibility not 
to do so. I was not reported for 
it. Don’t suppose anybody knew 
it except Worrell and me. By 
my then orders I had a right and 
it was my duty to fire on him as 
he continued to odvance. After 
he deserted his hat was found 
on the ice. Some thought he 
had deserted, others that he had 
drowned himself. Never saw 
Worrell have any epileptic fits. 
Did not know BrulT. 

Crnss-ejramined. Have known 
other persons advance towards 
sentinels, and when known the 
sentinels would let them pass 
sometimes; when sentry is well 
acquainted they sometimes let a 
friend pass and assume the re- 
sponsibility. Tt is wrong to do 
so, but it is sometimes done. Tt 
is strictly his duty to prevent 
any one passing. They don’t al- 
ways do their duty. Tn time of 
peace this is more common. At 
this time there was no danger 
of enemies. 

Edward Lane. Reside at Fort 
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Leavenworth; belong to the U. 
S. Army; am a private. Know 
Worrell; knew him from the 
time I met him at Columbus un- 
til he left Fort Leavenworth. He 
never drank to get intoxicated. 
Don’t remember him to be more 
quarrelsome than what his duty 
required him to be. He was pro- 
moted as soon as ho got to Fort 
Leavenworth. I went with him 
from Columbus to Fort Leaven- 
worth in the summer of 1855. 
Since 1 first knew him until he 
left the army have known sud- 
den changes in his mental and 
moral condition. He was very 
easily excited, and when under 
excitement could 71 ot control 
himself. He would talk a great 
deal; very loud, and his language 
was hard and severe. He would 
go on a considerable time after- 
wards, and in 10 or 15 minutes 
he would appear to be a very 
different person. He would 
seem to forget and forgive every- 
thing. He had a very different 
way from the general rule of a 
man’s excitement. Noticed his 
eyes several times; never noticed 
the pupils but saw his eyes 
roll, turn round and look 
wild. T don’t think he could con- 
trol himself because I don’t think 
any reasonable man would have 
acted as he did. Have seen him 
perfectly deranged in my opin- 
ion. 

January 28, 

Edward Lane. Once in his 
room I saw Worrell and three 
or four on the bed holding him. 
He said he wanted Lieut. Clark 
called. He constantly called. He 
was lying on the bed apparently 
very much deranged, his eyes 
rolling a great deal, and he was 
hollering and he talked about a 
great many things. The doctor 


came in. What was given to him 
1 don’t know. He remained de- 
ranged for some short time af- 
terwards ; for how long I cannot 
state. While sending for the doc- 
tor it was necessa:^ for those 
men to still hold him. He was 
tearing the hair off his head. 1 
had to assist, myself, sometimes 
in holding him. He did not know 
me at first. After he could rec- 
ognize Dr. Kyler, he appeared 
better. After these spells he did 
not do any duty, and there was 
nothing to excite his mind or 
mental condition. Up to the first 
attack his health seemed to be 
good. On one occasion at the 
foot of the orderly stairs there 
were three or four persons and 
three or four citizens who had 
been upstairs and were coming 
down. A dispute arose between 
Ihe citizens and the soldiers. 
Worrell opened the orderly room 
door with a revolver in his hand 
cocked and loaded, and he swore 
he would shoot us. The first 
T observed of him he was wild 
in his manner, appeared greatly 
excited, too. I was standing near 
the foot of the stairs. He pre- 
sented the revolver at us. We 
then, knowing the state of his 
mind and how he would be, all 
left as fast as we could go. His 
excitement was great; have nev- 
er seen a man under such a con- 
dition. Have heard him make 
a remark that at times he did not 
know what he done. 

Cros8-e.ramified. Am not par- 
ticular friend of Worrell. Many 
times have drank liquor with 
him, and previous to the time I 
was sent for to his room. He 
kept liquor in his room, Shie- 
dam Schnaps and whiskey. He 
may frequently have drank li- 
quor in his room without my 
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knowing it. I don'l repollwt all 
the persons who wore present at 
the time of his illness in the or- 
derly room, A short time after 
the doctor gave him medicine he 
became calm. Don’t know what 
he gave him. I don’t know what 
caused it. Can’t swear it was 
not itnuliiced by licpior. Am no 
phj’sician and can’t swear :fny- 
tliiiig about it. At the time of 
t!ie controversy between the sol- 
diers and citizems, Worrell said 
something, 1 don't recollect what. 
He was a very resolute man. Did 
not know but what ho might 
shoot. There was lond noise and 
talking; what, it was I did not 
kiiow. blit it was something to 
the effect to go away and make 
no more disturbance. We very 
fjiiickly left as soon as we saw 
the pislol. Have seen AVorrell 
on parade where he acteil very 
strange as a non-eoniinissioned 
ofliieer. Worrell was firsi ser- 
geant. That ollice is very im- 
portant. He Is secretary and 
keeps all the accounts of the 
company. Ho discharged the du- 
ties of the company up to the. 
time he deserted, exc<*pt wdien he 
Avas sick. IT<* kept the sick book. 

Re-e.yfiminefh Never saw' liim 
w'orse for liquor than once and 
then he was not noticed by the 
commanding olTicer. T have nev- 
er seen him when he wras not able 
from that cause to do his duty. 

Dr. Edward TI. Worrell. Am 
father of defendant. Am a 
teacher, and in connection w’itli 
my wife have been eondiicting a 
female and male academy. Have 
been a physician. Mental dis- 
order is a very comprehensive 
definition, embracing w'ant of 
judgment. He show'ed it ver>' 
early in life to such extent as to 
create in my mind alarm and in- 


duce on my part consultation 
with his mother. He has been 
subject to delirium from begin- 
ning of his life. In 1845, near 
Baltimore, about 11 years ago, 
lie was then about 1(5 or 17 yc»ars 
old. In the evening bo came 
up to where we Avere staying; 
complained of being weary ami 
tin'll; Avas asked to tea, but de- 
clined; said lie aa'ouUI rest in the 
porch and refresh himself. Af- 
terwards one of bis aunts went 
ont after him; came back and 
told bis mother that Kdw'ard aa'us 
standing hy :i tree, leaning his 
head against a tree and using 
gestures and actions that indi- 
cated extreme aberration of mind 
and suggesting to her dreaiifiil 
apprehensions he Avas crazy. Tie 
was rearing and tearing in con- 
vulsions and we could not hold 
him. He Avas tearing his hair; 
he W'ant ed to draw a knife on 
Mr. Bose. We conM not man- 
ago him. Mr. Kose •was appre- 
hensive that Kihvard Avanted to 
get a. knife out. KdAvard made 
indications of getting a knife 
<Mit, hut for Avliat jiiirpose no 
one knew. He seemed like a 
perfectly Avihl man. He stared 
i>iit of ins eyes. It took all of 
ns to keep him doAvn. After a 
considerable struggle (he was 
very athletic at that time) we 
siicceeded in getting him down. 
The paroxysm was still on him, 
and he continued to throw him- 
self ahonf A'iolently. He Avas mut- 
tering and nnmihling and talk- 
ing. Had to watch him all night 
but he Avas not violent after that. 
He finally AA^ent off in a kind of 
stupor; he was quiet through the 
night. He showed no mark of 
intoxication. Never have seen 
him so at all. The next mani- 
festation of his variation a 
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noimal condition was at Ports- 
mouth, Ohio, at Eldon & Barr’s 
store in the beginning of 1850. 
Don’t kncnv he had any fits at 
Cumberland. While there he 
dashed out with only one or 
three dollars in his pocket to 
walk to California, to never stop 
till he got there. He broke away 
from us; ^nd we knew nothing 
till a friend told us next day. 
When he got to Pittsburg, he 
wrote for money; received it; 
came back to Cumberland; then 
went to Portsmouth. One eve- 
ning he was brought to my 
boarding house at Mrs. Davis’ 
in a state very similar to that he 
was in near Baltimore. His fel- 
low clerk brought him there — 
Watson. From Portsmouth I 
moved to Kentucky. This was 
about the beginning of the next 
3 rear. I saw Edward’s condi- 

tion as related by Dr. Curran, 
at whose house we were living. 
Recollect the consultation I then 
had with Dr. Curran. We thought 
him a perfect maniac. There 
was no cause for the fit that T 
know of. We believed it a per- 
fect case of epilepsy. Edward 
would sometimes go out and 
sleep with some young men. On 
one occasion some of them came 
to me and told me Edward was 
in a very bad way. He had a 
return of these spasms. He com- 
plained of a dreadful headache. 
That was always a symptom with 
him. Tn the fell of 1852, he en- 
listed in the army. About the 
same time I went to Dover; to 
ray ^at annoyance he went to 
Baltimore and enlisted in the 
army. I did not see him after- 
wards until 1855, at Wilkesbarre, 
Pa. The mosquitoes had driven 
me out of Dover. In the first 
part of 1855 I obtained his dis- 


charge from the army, through 
Gen. Pierce of Maryland from 
Jefferson Davis. When I came 
to Wilkesbarre my son came to 
us there. He there practiced den- 
tistry, in the oflSce of Dr. Each- 
urt The ague shook my wife out 
and we had to leave there. We 
went to Louisville, I to find a 
school, my son to find a place to 
practice dentistry. Then I went 
to Dover. I then did not after- 
wards see him until in Dover. He 
had gone to Cincinnati and re- 
joined the army. Saw him in 
Dover about a week before his 
arrest. During his then visit we 
had no suspicion of anything 
wrong. He used to attend musi- 
cal soirees given by amateurs; 
iwd to call and bid us good 
night and to walk and join me 
in the street. He wore different 
clothing. One time I recollect 
he wore blue trousers. After my 
son’s arrest, I got to St. Louis, 
my wife and self, in about eight 
or ten days; again.»t the opinion 
of physicians my wife accom- 
panied me.^ Have not since seen 
this irritability in him, until Sep- 
tember. Have discovered no vio- 
lent fits in him since his return 
from Union, from the last term 
of this court. After that time 
he had had chills. He had no 
fits during the confinement pre- 
vious to SeT>tember. He seemed 
to need fresh air. I applied to Dr. 
Bassett to get Felps, the governor 
of the jail, to get him to give Ed- 
ward fresh air and more enlarge- 
ment. The^ doctor did not do so. 

T treated him ; the fits then came 
on, became very bad and alarm- 
ing; called in Dr. Davis. I did 
so because Dr. Bassett did not 
call at my request. The indica- 
tions were at first great irrita- 
bility. These fits were never vio- 
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lent, and more frequent in the 
forenoon. Sometimes they would 
begin by drowsiness. Restless 
if things did not go right. He 
would then have a peculiar look 
in the eye. Then he would faint 
away. His pulse would flutter 
and then intermit. I sometimes 
thought he was going to die. All 
of a sudden he would have a 
most violent spasm, and thought 
he would break every bone in his 
body. His eyes afterwards would 
become flxed and glazed like the 
^es of a dying man; then he 
would gradually revive, mutter, 
mumble, froth at mouth, show 
the voluntaiy muscles were out 
of the reach of the will, and 
gradually come to himself. The 
manifestations were not always 
the same. Sometimes he would 
walk about with his eyes staring, 
sometimes and generally he would 
lie down when dizziness and sick- 
ness began to come upon him. 
Have seen him misconceive what 
did not exist. He thought he saw 
flying gnats, which did not pre- 
vail; there was nothing of ^at. 
Dr. Davis, besides myself, treat- 
ed him for epilepsy. He occu- 
pied the cell in northeast comer 
of the ,iail in the third story — 
I think No. 25. Either my wife 
or myself have been with him 
every day since. We often went 
together, but alternation was the 
rule we established; she in the 
morning and self in the after- 
noon. We changed as near din- 
ner as would accommodate the 
officers of the jail. We had a 
stove in his room warmed by al- 
cohol fuel, by which he would 
cook his food. 

Cross-examined. R. W. Raisin 
married a cousin of Mrs.^ Wor- 
rell, the mother of prisoner. 
Samuel Bingold is brother to 


Mrs. Worrell; he is 50 odd years' 
old; 1 suppose about 56 years 
old. Know nothing of Dunn. 
Blocher is no relative whatever. 
There are no other persons wiiose 
depositions have been read, re- 
lated or connected. Guess Rai- 
sin is 50 years old. From when 
Edward left Ijouisunlle until 1 
saw him at Dover; don’t recol- 
lect he said he had left the army. 
The newspapers stated and 
Lieut, ('^lark wrote roe he was 
dead in the manner expressed 
here today. My impression on 
his arrival w*as he had deserted. 
Either asked him or took it for 
granted; don’t recollect it. It 
was heard sometime in Dover 
that Gordon was killed before 
the news was communicated to 
me after his arrest by Dr. Bates. 
His previous letters had shown 
great dissatisfaction with the 
army. He had none of these 
fits at Dover. He was about the 
same as usual. I am astonished 
now, ho then maintained his nor- 
mal condition of mind and equa- 
nimity, he knowing what we did 
not. 

"Mrs. Elizaheth 8. D. Worrell. 
My son is 28 years old; was 
born in Wilmington, Del. When 
he was only 4 or 5 years old he 
exhibited irritability and want 
of self-control. Ttiink he had 
less self-control than children of 
that a^ generally have. He was 
not injured in the region of the 
head that I know of at that time. 
This want of self-control con- 
tinued to increase. The first vio- 
lent fit he had was in July, 1845, 
as related hy iny husband. The 
next attack w^as when he was 
brought home by Mr. Watson, ns 
my husband related. In Balti- 
more the talking was not in his 
sleep; it was hetove and after 
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he woke up. As far as I saw 
his condition was the same after 
the paroxysm at Portsmouth as 
at Baltimore. Saw him again in 
the same condition at Claysville, 
Ky. The day of that fit he was 
more excitable than I had ever 
known him. The fit was at night. 
There was no object more than 
usual to excite him. Generally 
a word from me, or my hand on 
his shoulder will control him. 
That day 1 went to him several 
times and asked him what was 
the matter. 1 saw his eyes 
looked wild; he was restless; he 
walked finick. I had been in the 
habit of watching him for a long 
time. He said, I don’t know, 
mother, what is the matter, but 
I feel very bad. He got more 
and more restless towards night. 
Quito early in the evening, ear- 
lier than usual, he said he be- 
lieved he would go to bed. He 
slept in the house, perhaps in 
room with Dr. Curran and some 
other gentlemen. Did not hear 
any more from him until about 
8 or 9 o’clock. We had not gone 
to bed. They sent over for his 
father, saying he was very sick. 
His father went over immediate- 
ly. I was not prepared to go 
just then. In a few moments 
they ran over, telling me lie was 
dying. Went over and found 
him in violent convulsions and 
several trying to hold him. Was 
more frigiitened than even at the 
first fit ; it appeared worse. Don’t 
know how long it lasted. He tore 
otf his father’s coat sleeve. He 
foamed very much at I he mouth. 
It passed off that night. He did 
not recover from it so soon. He 
was in bed all next diiy. It ap- 
peared to affect his mind more 
than the others. For several 
weeks in talking with me he 


would shed tears and be very de- 
sponding. He often said he 
wished he could die, and when 
I asked him why, he answered, 
because he felt so wretched; 
there is no reason for it, but I 
am tired of life. The next fit 
I knew him to have was at Win- 
chester, Ky. Did not see it; I 
only know him to have in what 
my husband told me. The next 
attack he had at Baltimore. I 
was not there; his father was. 
Did not see him again until he 
got out of the army and returned 
to us at Wilkesbarre, Pa. He 
seemed to control himself better 
when he first came there, but to- 
wards the last not so well. On 
one occasion I was trying to rea- 
son with him on some subjects, 
and he used language to me he 
had never done, and said he 
would not be controlled. At this 
lime his eyes were wild ; he 
talked loud, was nervous, so that 
he could not hold himself still. 
I visited him at the jail every 
morning at 9 and left there gen- 
erally at 12 or 1. His father 
spent the evening with him. The 
last of September, after his re- 
turn from Union, I witnessed 
the first return of these parox- 
ysms. Their first symptom would 
bo great irritability for an hour 
or so; he would fall back as 
fainting, and remain insensible 
sometime for an hour’s time. He 
would have violent convulsions, 
throw his hands against the wall 
violently, would look at the wall 
as tliough he saw something on 
it, grit his teeth, tear his hair, 
and very frequently w'ould not 
become calm until after I could 
get his teeth open and give him 
a dose prescribed by Dr. Davies. 
After the paroxysm he would 
sometimes not sleep, but appear 
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stupid. Would put my hands 
over his eyelids, and it seemed 
to compose him. He would con- 
tinually talk, call over the roll 
of soldiers, and almost invaria- 
bly call constantly on Lieut. Clark 
and ask if his horse was ready 
for him to go to Leavenworth 
City. Sometimes he was appar- 
ently cheerful. The alternations 
from cheerfulness to depression 
were not founded on any causes 
I could account for; were gen- 
erally sudden. From the latter 
part of September, 1 856, until we 
came up here, I have not wit- 
nessed less than 100 parox>*sms. 
He would have somotiimM^ tvro a 
day, not all ecpially violent ; 
sometimes mere insensibility. 
Day before yesterday he was go- 
ing tp have an attack; he did 
not. On one occasion the parox- 


ysms were so violent I had to 
open the small trap in the door 
and called in the under-turnkey, 
named Mike, to come and help 
me hold him. 

Cross-examined, None of these 
crazy symptoms returned on him 
until aDer last September term. 
He was irritable from childhood. 
I could always control him by a 
word except in tliese paroxysms. 
My corrections of him wdien 
young would sometimes increase 
the excitement, would enrage 
him more; he did not seem to be 
able to bear it at all. My friends 
said I was too strict and I would 
then relax my discipline. Ho 
had but few playmates; had very 
warm friends amongst them, 
yet when they were very fond of 
him he was irritable towards 
them. 


IN RKBTTTTAL. 


Dr. W. TT. Bassett, Am a 
practitioner of medicine; have 
lived in St. Louis three or four 
years. Before that lived 16 or 
17 years at Manchester, St. l^)iiis 
County. Have |>racticed 21 
years. Hold the offico of coun- 
ty physician. Have attended 
Worrell in jail; saw nothing like 
derangement of the mind at that 
time; no .symfdoms of insanity 
that T know of. Asked him the 
usual questions physicians ask 
patients and he answered them 
as satisfactorily as patients us- 
ually do. 

Cross-examined. He com- 
plained much of headache. Don’t 
know^ but what it was the com- 
mon manifestation accompany- 
ing chill and fever. Don’t think 
anything was said to me about 
his having had epileptic fits or 
convulsions. Nothing that I 


heard of or saw induced me to 
look for anything else than the 
state of the brain incident to in- 
termittent fever. In 99 cases 
out of u liundred a pain in the 
head, or hc^adchae will accom- 
pany a chill or fever. Think, as 
a physician, 1 saw him from six 
to ten times. The causes of in- 
sanity are represented to be 
various. Kpileydic fits may be 
one means of T>roducing insan- 
ity. Never w’itnessed it compli- 
cated witli or caused by epilepsy, 
though it might. This kind or 
character of insanity produced 
by epilepsy, so far os I have 
heard of it and from the books, 
is imbecility, by which I mean 
the mental faculties are very 
much impaired. Have repeated- 
ly treated cases of of epilepsy 
in my practice; they were cases 
of both long and short standing. 
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The mental symptoms were not 
changed materially after the 
paroxysm was over, in* the cas^ 
which I have seen. Epilepsy is 
caused sometimes by mechanical 
violence, as a stroke or blow on 
the head, sometimes by grief, 
joy, fear, fright, or so on. Ail the 
passions, or most of them, may 
produce it. Some say that the 
brain of the subject will on dis- 
section show traces of the dis- 
ease, while many deny it The 
disease is characterized by a dis- 
turbance of the mental faculties, 
which some say aifeets chiefly 
the brain, but others of high au- 
thority say the seat of th6 dis- 
ease IS the stomach and intes- 
tines. French writers say so. 
Epileptic patients generally com- 
plain of pain in the head. Nev- 
er attended patients in a luna- 
tic asylum. The work I refer to 
is Pinel. Don’t recollect to have 
seen Esquirrol given as author- 
ity, nor Mark. Have seen Prit- 
chard quoted but not Gaylor nor 
Beck. Have seen Ray. Have 
read Pinel, Pritchard and Ray, 
but have not studied them care- 
fully. It is not within the usual 
range of my practice; in this I 
do not pretend to be posted np. 
I know that it is a very diflicutf 
thing to determine frequently if 
a man is sane or insane. I will 
give the reasons why I think so. 
In the first place, I know of no 
physical reasons peculiar to in- 
sanity. Some men are perfectly 
sane on all subjects but one, and 
unless you touch on that subject 
you can’t tell whether they are 
insane or not. This is called 
monomania. The difficulty of 
determining insanity would be 
increased by feigning it. It is 
represented that insane persons 
conceal their insanify, and that 


increases the difiiculty. Insane 
persons are reported as having 
so carefully concealed their in- 
sanity as to escape from lunatic 
asylums. By insanity I mean 
alienation of the mind or men- 
tal aberration. When there is a 
departure in an individual’s 
course from what he has usually 
been, then there has been a men- 
tal departure from his usual 
standard, and without cause for 
any sudden change, it would 
show insanity. An entire sud- 
den and complete change in the 
line of a man’s conduct from his 
former self without any appar- 
ent cause, is in my view of it an 
alienation of mind. 

Re’^xamined, When a de- 
praved motive or a course of 
conduct or line of conduct in- 
tended to carry such out is ex- 
hibited, I would not consider 
that to be insanity. If a mur- 
der be committed, the body con- 
cealed by the murderer, the prop- 
erty of the murdered man appro- 
priated to the use of the mur- 
derer, the murderer flies, changes 
his name, travels 1,000 miles be- 
fore he is caught, is found with 
the murdered man’s property in 
his possession, I would in such 
case see no evidence of insanity. 
I have attended a great many in- 
sane patients. I have never seen 
epilepsy produce insanity, 
though some authors have said 
it would. The authors say it 
produces imbecility. It is not 
dangerous insanity. Imbecility 
is an approximation to idiocy. 
Would not be afraid of an imb!^ 
cile except from the excitement 
of the moment. Sometimes by 
plaguing them they might mo- 
mentarily be aroused to do harm. 
An idiot can at once be recog- 
nized. An imbecile is not so 
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easy. If I understand the duties 
of hrst sergeant, he could not be 
an imbecile, as 1 have defined it, 
without its having been found 
out 

Mr. Wright. Suppose it was 
uncertain whether the man who 
appropriated tlie property had 
anything to do with the deed, 
that he fled and acted as no sane 
man would act, would render 
himself conspicuous everywhere, 
proclaimed his name, wore the 
apparel which would identify 
him, wlien he had the means of 
changing, would nut flee when 
pursued, volunteers to tell the 
property to be that of the man 
killed, and in all respects acts 
differently from the sane man 
who has murdered and who seeks 
to avoid punishment, would you 
see in that no cause to suspect 
insanity f 

^ Dr. Basselt. Tn your ques- 
tion you speak of acting ns no 
sane man would act. Tn such 
case I slioiild think there was in- 
sanity. I said ill the beginning 
of niy testimony that what in 
some men was called sanity was 
in others insanity. That a mnn^s 
previous condiuft must he known 
and any sudden or jierfcct de- 
parture from that without ade- 
quate cause, motive, object, or 
intention, would indicate insan- 
ity. In continuation of the an- 
swer I made, if he was insane, 
ten days before; I mean in con- 
nection with my other answer, 
I don’t say that the hypothesis 
presented does not furnish evi- 
dence of insanity. I want you 
to take my whole answer to- 
gether. I could not; there was 
no insane action in the case. 

Dr. (t. T. Bannister. Am a 
ph 3 rsieian in St. Louis; am phy- 
sician to the city hospital; it is 


not a lunatic asylum, though we 
have a few lunatics there. All 
diseases are treated there. Have 
liad an opportunity to see luna- 
tics to a limited extent. Have 
been in the hospital at Philadel- 
phia for one year, where we had 
about 100 male patients at one 
time and about 80 women. Have 
not seen wild delirium or what 
you would call crazy, resulting 
from epilepsy, but have seen im- 
liecility or idiocy complete from 
it. Some medical books describe 
epilepsy as resulting in insanity, 
but 1 think they do not state 
the kind. Ixmg continuance of 
epileptic fits through many years 
impairs the mind. In the cases 
1 have seen, there is a gradual 
loss of memory, and tlie reason 
becomes impaired. The mind 
assumes imbecility. Congenital 
malformation shows it. The last 
degree of want of mind produced 
is idiocy. An idiot is shown hy 
want of expression, dullness in 
the eye, and retreating forehead. 
No man can he daily with another 
who is an idiot and not know it. 
If he was an inihecile lie would 
detect it. A man afflicled with 
imbecility or diocy in iny opinion 
could not hold any oflice of daily 
responsibility without its being 
found out. Have seen imbecility 
and idiocy produced by epilepsy. 
As to frequency and time I have 
not seen a case where epilepsy 
produced such result. Have seen 
imbecility, but never idiocy ex- 
cept in case of congenital mal- 
formation. Tn the case 1 refer 
to, the attacks were every other 
day. In occasional attacks have 
known persons who liave had ep- 
ileptic fits from early childhood 
to the age of 25 years, once a 
month. They were in possession 
of sound mind. 
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Cross-examined, Have never 
seen epilepsy combined vrith the 
form of insanity known as irre- 
sistible impulse. There is a form 
of insanity known as homi- 
cidal mania, when a person know- 
ing right from wrong has no 
power over the wilL Never knew 
an ej)ileptic to commit suicide. 
Epilepsy would not be more apt 
if begun in early youth in after- 
life to produce a disturbance of 
intellect unless the attacks were 
very frequent. It has, however, 
been known to kill in a few at- 
tacks. According to authors in 
homicidal mania, the subject, be- 
sides the want of power over the 
will, tries to kill or do violence 
to those dearest to him, his par- 
ents, children, etc. It shows an 
entire perversion of feeling. In- 
sanity is often very difficult to 
determine. It is detected by the 
conduct of the individual; some 
kinds are easily detected. Rav- 
ing mania can be unless feigned. 
Imbecility is easily detected by 
the appearance or by conversa- 
tion. Raving mania or imbecil- 
ity is most generally feigned. 
Never personally knew a case of 
feigned insanity. Never saw af- 
ter a case reported of feigned 
monomania. While in the alms- 
house in Philadelphia knew of 
cases frequently where the pa- 
tients concealed their insanity to 
get out. They did not deceive 
the keeper. I have seen great 
ingenuity on their part to make 
the keeper think them sane. The 
capacity to reason is not com- 
patible with mania, unless in 
lucid intervals. It is not incom- 
patible with monomania. In 
homicidal mania a person seems 
to be laboring under great dis- 
tress, oppressive thought openly 
commits the act, sometimes de- 


sires punishment, and does not 
attempt to conceid the crime. He 
seems to labor under some op- 
pressive burden of thought, and 
to seem relieved after commis- 
sion of the act. In committing 
the act in such case, the books 
lay it down, the person thinks 
he is doing his duly in commit- 
ting the act. In homicidal mania 
I don’t know of a case where a 
person dies to avoid the result 
of the act. They generally at- 
tempt the act at the first occa- 
sion which presents itself. 

Beverly H, Boherlson, Am an 
officer of the army, in Richmond, 
Ya.; am first lieutenant. First 
saw prisoner at Fort Leaven- 
worth, Kansas. Was stationed 
there with him until July, 1854; 
then crossed the plains as far as 
Fort Union, in New Mexico, with 
him. Never saw him since then 
(last of August, 1854) until I 
have seen him here. Never saw 
any symptoms of his being de- 
ranged. He was like ordinary 
men as far as 1 could see; saw 
no insanity nor symptoms of de- 
rangement of any kind. Know 
of his having no epileptic fits 
during that time. Did not hear 
of his having any. The duties 
of a first or orderly sergeant in 
a company are to keep its books, 
call the rolls, etc. It is the most 
important office in the com 7 )any. 
An insane man or idiot could not 
discharge the duties of that of- 
fice. 

Cross-examined, A man sup- 
posed to be insane, I think, could 
not have been permitted to hold 
that post. I know he would not. 
Was officer of the day, while he 
was corporal of the guard. The 
position must indicate his char- 
acter. If he was suspected of 
having epileptic fits, he would 
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not be continued in such an of- 
fice. If the recruiting ofiicer did 
his duty, a person so afflicted 
could not be enlisted. 

Charles T. Clark. Reside at 
Fort Leavenworth; am quarter- 
master serpreniit in V. S. Anny. 
Know prisoner ; knew him at 
Fort Leavenworth. He desert- 
ed on the eveninjr of January 7 ; 
a serireant of the name of Briiff, 
Company I, also deserted same 
time. Two horses were taken at 
same time. T know the horse 
Worrell W’as in the habit of rid- 
ing? w’as left behind. The one 
taken was far better; he was a 
iioted horse for his ap]>earance; 
it was certainly more valuable 
than his. The one he was then in 
the habit of tisin;r was in a poor 
eondition. Soon after Worrell 
joined in Aiipi.st, 1855, he was 
made first, serjreant. Saw him 
every day, when on dut>»; some- 
times oftener. He was on duty 
uii]es.s sick or on leave. Saw him 
once, between November, 1855, 
and January, ISoti, in liquor. He 
was ridinjr on horseback and 
could not sit in tlie saddle. He 
used to keep li(|nor in his room. 
Have been there many times and 
found liquor there. There is no 
army reprulation aprainst it ex- 
cept aprainst drunkenness. They 
all use liquor prenerally. It is 
accordinp: to the orders a sentry 
receives, if any person may pass 
or not. If ordered not to allow 
a person to pass, it is common 
for sentries to allow members of 
their own company to do so as 
lonpr as they are satisfied there 
is no bad intention. Worrell 
bore a fair character in the 
camp. His character was that 
he was the best serpreant we had 
in the repdment. That contin- 
ued until the day he left. No in- 


sane man or idiot could hold 
such ofiice; it is impossible. The 
duties are very complicated. 

Cross-ej'aminefi. Have no rea- 
son to doubt he was honest. Was 
never called to run to his room. 
Never saw him present a pistol 
loaded at a person to shoot him. 
A sentiners duty is to shoot a 
person tryinp: to force his way. 
If 1 know the sentinel he would 
not shoot me in time of 
peace. Since 1 have lieeii in the 
repdment 1 have passed sentinels 
eveiy* niprht, often and often, 
from June, 1855, until now, with- 
out beinpr stopped except two or 
three times when drunk. When 
1 saw Worrell reelinpr in his sad- 
dle he did not fall. 1 don’t know 
if it uras from liquor or disease. 
Think he acted under liquor. 
Had not seen him drink. Ho 
was ridinp: in company with an- 
other man who was staprpferiiif? 
drunk. He was not an habitual 
drunkard. We have had men 
there who never drank. Wor- 
rell drank with me when at his 
room. The liquor was whisky. 
T never drank any brandy there 
that 1 know of. 

James A. Ferffuson. Have 
been examined before and said 
I boiip:ht a mare from the pris- 
oner Jan. 24, 185fi. The con- 
versation between us was ns fol- 
lows : 1 asked him wliere lie was 
from and where he was po- 
inp:. He said he had been to 
Kansas, but was proinp: to (Mark 
County, Ky., where he lived. He 
said his name was May. Briiff 
and Mr. Gordon were with him. 
The horse trade was in the usual 
form. The horse was taken away 
from me. The man described the 
napr so well, 1 pave it rip with- 
onf requirinp him to prove it. 
The man took the horse; 1 gave 
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it up to him. Have seen Worrdl 
since at St. Louis and have had 
conversation with him. Worrell 
recognized me and recoUected the 
horse trade. Asked him if he 
did not think he ought to 
me my money back again. He 
said he did not have money 
but he would make it right with 
me. T 0 I 4 him by describing the 
horse the man had proved to my 
satisfaction he owned the horse. 
He said 1 should lose nothing by 
it; he would make arrangements 
for me to get my money back 
again. He asked me first if it 
looked reasonable for him to pay 
me all my money back, when I 
was going to appear and do aU 
I could against him. At the tiw 
I purchased the pony from him 
I took him to be sane. I saw 
nothing insane about him when I 
saw him in the jail. Took him 
to be a very shrewd man. 

Cross-examined. He made this 
trade without getting off his 
horse. The whole time of mak- 
ing the trade did not take over 
15 minutes. Had no suspicion 
he was insane, and tlierefore did 
not examine him with that view. 
If I had suspected insanity I 
would not have known how to go 
to work, how to have found it 
out. He did not speak loud at 
any time except when he hal- 
loed back to know what I would 
give him for his pony. Saw no 
excitement in him. 

Wikon Hutchinson. Have 
been examined before, and told 
of Worrell, Bruff and Gordon 
being at night at my house on 
January 24, 1856. They came 
to my house about dark. They 
stayed at my house all night, took 
supper and went away between 
7 and 8 next morning. From 
what I saw of them did not take 


any of them to be insane. If 
Worrell was insane it was more 
than I knowed. Did not dream 
of such a thing. Did not see 
anything to indicate it. I have 
seen him in jail; he recognized 
me. Saw nothing then to indi- 
cate he was an insane man. 

Cross-examined. If I don’t 
make a mistake, we, all of us, I 
think, went out to the stables for 
the horses. We had the horses 
caught and saddled. At the time 
he was fixing the pistol before 
he put it on the mantelpiece; 
he and Gordon had some words; 
don’t know what they was, but 
they were talking. Did not hear 
Worrell say anything to my 
daughter. In jail he asked me 
how me and my family were. 

Martin McMahan. Have been 
examined once. Saw them on 
25th and 26th January, 1856, at 
Christian Way’s tavern at St. 
Charles. Was in Worrell’s com- 
pany in the barroom there. I 
saw no more of Worrell’s being 
out of mind than myself or any 
one in the house; I had no idea 
of his being crazy. 

Hartwell Richards. Have been 
examined. Worrell came to my 
house Saturday, January 26, 
1856, and stayed until between 
9 and 11 next morning. Wor- 
rell went by name of John 
Ross, Bruff by name of Charles 
Strong. Saw him frequently 
that evening and saw no indica- 
tions of insanity about Worrell 
at all. Hud no suspicion of it. 

Cross-examined. Saw Worrell 
almost always in company with 
others about the house. Had 
few regular boarders. Think 
he was there pretty much during 
the day on Saturday. Three 
gentlemen started to the theater. 
Did not see Worrell, after he 
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came back that night. Had no 
long or continuous conversation 
with Worrell while he was there. 
Don’t profess to be a good judge 
of insanit 3 \ Know it when 1 
see it plain. I saw no effort on 
his part to conceal himself. It 
was very cold. The persons in 
the house remained pretty much 
about the fire. Worrell did hot 
stay in his room any time except 
while sleeping. There was no 
fire in his room. 

S. H. Gould. In January, 
1856, kept tavern with my father 
at Vincennes. Worrell stopped 
at the American Hotel kept by 
us (then called the Gould Hotel) 
from February 2 to 6. He was 
in conversation with many gen- 
tlemen there talking about Kan- 
sas, slavery, etc., particularly 
with a Mr. Hutler, who, I think, 
is connected with tiie railroads. 
Savr no insanity about Worrell. 
They had so long a conversation 
that I pointed to him and said 
to a man in my employ that I 
thought Worrell was a very in- 
telligent man and cafiable of giv- 
ing a great deal of inTorniation. 
He had Iw’o horses, whieli he 
sold. The day before he left he 
sold one to my father. Think my 
father or self were the first per- 
sons he proposed to sell the 
horses to. While at Vincennes 
Worrell appeared to go about. 
I took a vralk vrith him. We 
took a drink together. He seemed 
disposed to make himself famil- 
iar with every person. We went 
to the most public coffee-houses 
in the place. We have no theater 
there. We are too moral. We 
have balls. Don’t know that I 
am a competent judge, but I saw 
in him nothing to make me think 
him insane. Saw nothing about 


him different from ordina^ per- 
sons except his disposition to 
make himself familiar. Have 
seen many others, however, do 
the same. Did not think them 
insane. I have seen crazy men. 
Worrell showed no such system. 
Have kept tavern and been ac- 
customed to obsen*e men since 
I ivas 11 years old. 

Cross-examined. There is no 
depot in Vincennes, but the 
trains from St. Louis stopped 
there to let passengers eat. IMs- 
oner did not look like a man 
ivho had committed murder and 
was flying from it. Never saw 
him intoxicated. He asked where 
the depots were and would walk 
out to them. When he went to 
the ball, he unbuckled his vest 
and handed me the pistol to keep 
for him. Next morning he got it. 

January 29. 

Edward Lane (recalled). The 
duty of a sentinel is to obey all 
orders he shall receive from an 
officer of the guard. If a sentry 
receives orders not to lei a man 
pass lie, as a last resort, must 
shoot him, but he must try all 
other means first. Was in Fort 
Leavenworth in 1855; 1 stood as 
sentinel there. Have there 
known even officers approach my 
post and pass without the coun- 
tersign. The sentinel is sup- 
posed to know no one while on 
post. 1 would not like to risk 
myself in passing a sentinel who 
had orders not to let any one 
pass. 1 have oft/'n been detained 
myself by sentries. Was a pri- 
vate. 

Cross-examined. Sentries have 
shot at men. Have never shot 
at a man, in such circumstances, 
that I was acquainted with. 
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MB. GALE, FOR THE STATE. 

Mr. Oale. Oentlemen of the jury: It becomes neces- 
sary for me, as the circuit attorney of this district, to say 
something to you in this important case. After the length 
of time you have been compelled to listen to the protracted 
details herein given, the calmness of your countenances shows 
me you are prepared to do justice to the State upon one side, 
and the prisoner at the bar upon the other. I conjure you, 
gentlemen, to throw away all outside influences. Approach 
this as a new case. In this age (newspapers in eveipr house) 
you must have heard of it before. On your voir Siire, you 
stated, you had heard of it. In all its phrases it is one of the 
most extraordinary cases in Missouri, or even in America. 
The parties concerned, the person murdered, the testimony 
detailed, are all extraordinary. In the course of the defense 
Judge Coalter seems to be put upon trial. This was as ex- 
traordinary an opening on the part of the defense as the 
tragcidy itself was. We all know that Major Wright’s repu- 
tation for talent and eloffuence is eo-extensive with the Union 
itself. Is it strange that Judge Coalter was employed at my 
requ(?st¥ What was there in his remarks to require the ob- 
servations made by defendant’s counsel ? The only one I saw 
wias that Judge Coalter told you it was your provii^ce that 
you should judge of circumstances coTistituting insanity. The 
Supreme Court of Missouri has decidtnl that anyone can judge 
of it, and you must. The doctrines of insanity arc now car- 
ried out to a great degree of reflnement. There has been an 
effort to establish a mental stethoscope to gauge the brains, 
and measure the faculties. You have experience. Can you 
not judge of insanity? Is it not ridiculous to think of a per- 
son gauging a person’s brain with so scientific an instrument 
as a mental stethoscope must be? Gauging is more like a 
carpenter measuring his work. Defendant’s counsel says 
the defense of insanity is very uncommon ; and that he has 
only known it in his personal practice in three oases, 
notwithstanding he has been in full practice for thirty 
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years. We all read lately of Huntington in New York, a 
wealthy nabob, who had for years been practicing forgeiy. 
He set up insanity as his defense. Who is to judge of this 
but the jury? Judge Coalter only stated to you what is true, 
that you are the judges, whether the defendant is insane or 
not. The defendant is charged with the murder of Basil H. 
Gordon. To this is presented a double defense: 

1. The killing of Gordon by defendant is denied. 

2. He is an irresponsible being and Iherofore incapable of 
crime. 

I must recapitulate the testimony. Though I know you 
have paid attention, my duty is to recall it briefly to your 
minds. If Worrell and Bruff w'ere ]>resent, aiding and abet- 
ting in the murder, both of them were princii>als undiT our 
statute. Whether the one or the other did tlic act, only cre- 
ates in the law a distinction without a diflFereiice. It is imma- 
terial which shot the pistol. Although the indictment charges 
two counts, if either Ix^ true, you must find tin* prisoner 
guilty — unless you find that at that time he was insane. The 
indictment charges the murder, and that AVorrell committed 
the act wilfully, deliberately, premeditati'dly and with malice 
aforethought. The argument of defendant’s counsel. I think, 
to be an effort only to grade the degree* of crime, and if j)ossi- 
ble to reduce the same to murder in the second degren*. This 
murder is charged as having bc*en committ(*d wilfully, de- 
liberately, premeditatcdly, and of malice aforethought. The 
legal explanations of these terms have becui ex])laincd by 
the counsel who op<?ned the case. In defining the meaning of 
the word ** wilful/^ etc., if the act was done in order to per- 
petrate a felony; it is, in sneh case, nnnecessary to prove 
express malice. Then I say, from the evidcnice, there vras 
a robbery committed in this case. Strong circumstanees tend 
to show this. Then, premeditation will be presumed in this 
ease by the act of the robbery. Malice is of two kinds, ex- 
press and implied. Maj. Wright seems to think some fact 
to show express malice must be proved. I assume it as proved 
here by the killing. 

We admit it is necessary to prove wilfulness, deliberateness 
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and premeditation to make it murder in the first degree. This 
forms the legal definition of malice: the concurrence of these 
states of mind and intention. On hearing this, I suppose your 
minds are prepared to investigate an analysis of this case. 
If you find there was express malice, you must find the pris- 
oner guilty of murder in the first degree. If express malice 
be not proved clearly to your minds, you must find in the 
second degree. Defendant’s counsel read to you from Whar- 
ton to show that intoxication would reduce the grade of mur- 
der to the second degree. It cannot do so. When a murder 
is committed for an object, it docs not evidence a very insane 
man. Intoxication then is no defense when it is shown that 
an object is manifest in the commission of the fatal deed. A 
sane man will kill with an object. It may be from prejudice, 
or for purposes of robbery or other criminal purpose. An in- 
sane person has no object. If whoever killed Gh>rdon had an 
object in view, it only tends to show his sanity. Maj. Wright 
I admit to be most learned in medical jurisprudence. But 
doctors disagree. The two medical witnesses in this case are 
referred to. But the authors of all books on this yet unset- 
tled and misunderstood subject are all theorists. Dr. Bas- 
sett in his profession seems never to have observed any par- 
ticular effect of epilepsy on the mental faculties. Other phy- 
sicians the reverse. Medical men never have agreed. This 
is peculiar to their profession. They do not possess any 
fixed unity of views. With them, their systems are all the- 
ories. Therefore, I caution you against such learning and 
such opinions, delivered here orally or from books. De- 
fendant’s counsel will bring in authors most favorable to his 
present purpose. There is something peculiar and astonish- 
ing in the conduct of this defense. We looked to hear testi- 
mony tending to show hereditary insanity — ^when none such 
was proved, the defense suddenly shifted to epilepsy. It is 
not for me here to discriminate as to the authors which will 
be quoted for the defense. I cannot anticipate them, and 
leave that therefore for the counsel who will conclude this on 
the part of the State. I then come to two results: First, a 
murder was committed; second, it was committed by Wor- 
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rell. The. defense has taken a wide range, to which we have 
interposed no objection, beginning as far back as 1831. We 
have on the part of the State come up step by step, day to 
day, month to month, to the fatal January, 1856. Defend- 
ant’s counsel tried to excite your sensibility on account of the 
remarks of Mr. Coal tor upon the amiable character of Mr. 
Gordon. Would not the defense have promptly shown it, if 
Gordon had been a rash, Impulsive and violent mant Would 
it not have been a strong point in the defense? We do not 
wish to create any excitement. We contend this is a case of 
murder in the first degree as charged in the indictment, and 
that it was committed by the prisoner, w-ilfully, delilwrately, 
premeditatcdly and of malice aforethought. Now, gtmtlemen 
of the jury, if you can find from the testimony that there is a 
want of the requisites of guilt in the first grade of murder, give 
the prisoner the full benefit of the same. Hut if the plea of in- 
sanity be relied upon, you must find whether he was laboring 
under it at the time he killed Gordon. All other temporary 
symptoms, else, are of no avail. Can you, from the testimony 
find that, when he killed Gordon, he was incapable of knowing 
right from wrong? If you do, acquit him. If not, was the 
killing wilful, premeditated, deliberate and of malice afore- 
thought? To constitute deliberation, one minute of tinn* is 
sufficient. I again state the definition of malice to enforce it 
clearly on your mind. Was the 'wound accidental? Was 
Gordon robbed by any others than the two men in 
his company? If you have a reasonable doubt of this 
you must acquit him ; but that doubt must be as to the whole 
case. I know you feel your responsibility; and that you 
must give your verdict contrary to all sympathy and mere 
feeling. It is equally disagreeable, gentlemt*, for me to 
prosecute in this case, as it is for you to deeide on it. T doubt 
not you have made up your minds. You saw the manner and 
the intelligence of the 'witnesses, as they gave their testimony. 
You are then called on to find him guilty, if there be no rea- 
sonable doubt on your minds. If you believe before he killed 
Gordon he intended to rob him, you must say the State bw 
proved all that constitutes express malice. I shall not detain 
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yon longer. I cannot anticipate Major Wriglit’s defense. He 
will be elaborate and entertaining; be will read many eases. 
If he satisfies yon the prisoner was insane at the time of the 
killing, acquit him. Otherwise you mu.st find him gnfl^ of 
murder in the first degree. 

MB. WEIGHT, FOB THE DEFENSE. 

Mr. WrigM. Gentlemen of the jury: Jurors, you must 
pardon me if I notice for a moment the extravagant eulogies 
lavished on me by the gentlemen of the prosecution. This 
sorcery which they impute to me, this power to cheat men of 
their reason, this capacity to lead astray the common mind, 
is a thing gotten up fictitiously, and under a very transparent 
policy. It is designed to hurt the defense, to impair and 
weaken whatever impression may be made on your minds 
by fair and manly argument, favorable to the prisoner and 
his cause. In a word, by magnifying my capacity, they hope 
to paralyze your own. I do not claim to be insensible to 
praise, but I would have the gentlemen know that my vanity 
has not blinded me to the emptiness and shallowness of their 
diplomatic phraseology. In the spirit of diplomacy, I return 
to these gentlemen “the assurances of my high and distin- 
guished consideration.” 

The prisoner, gentlemen, is entitled to a fair trial ; the only 
object of the law is justice; its only desire is the ascertain- 
ment. of truth; and these ends it would reach by the fair, 
calm and dispassionate exercise of the best faculties of reason 
and judgment possessed by its sworn administrators. If the 
prosecution would push you to your conclusions by another 
and shorter way, the prosecution wrongs the law! Gentle- 
men, I rely upon you to vindicate it! 

Something, at least, has been gained by the discussion. The 
prosecution began with a law of murder that had no malice 
in it. My friend, Mr. Coalter could not descend from bis 
generalities to a thing so elementary as malice aforethought. 
It seems to be now conceded that there is such a thing, and 
that it is of three kinds, end that, nntvkind will make canital 
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murder; but you are still left in the dark. The prosecution 
is moved to the law only by the point of the bayonet, and it 
will not budge an inch further than the practical puncture 
of the Instrument forces it. Implied malice/' says Mr. 
Oale, **only makes murder in the second degree; the State 
must prove something more than that the killing was unlaw- 
ful, to make the crime murder in the first degree.” 

^^Something more” must be proved ! What is it? What is 
that “something more,” Mr. Gale? lii all his speech he 
refused to tell you! Up to this period you have not heard 
from the prosecution what that “something more” is; and 
yet you must find it before you can find murder in the first 
degree. Wliy are you left to guess at that “something more”? 
Your consciences are involved that your guess shall be right ; 
why are you permitted by the prosecution to guess at all? 
What is it that fetters the gentlemen at the other si&e ? Why 
are they so costive as to the necessary elements of capital 
murder in this state? Do they hungc^r for the blood of Wor- 
rell ? Are they fearful that a candid admission of the requi- 
sites of the law will show you that it cannot lawfully be shed ? 
If the prosecution will not tell you of these requisites, I httve 
told you; and while they shrink from a manly admission of 
the truth, they are not bold enough to traverse my exposi- 
tion. They do not deny, they do not admit, and compromise 
with silence by saying “something more” must bo proved 
than the unlawfulness of the killing, to make murder in the 
first degree. 

Can you conceive of a greater calamity than ignorance (in 
those who have to administer criminal justice), of the bound- 
ary line between murders, on one side of which line stands 
the gallows, on the other the penitentiary? Yet what has 
the prosecution done to show you that line? They have 
sealed their lips, or spoken only ambiguous words calculated 
rather to mislead than to enlighten you, and have thrown 
upon me the task of running the line. Gentlemen, I shall ask 
the Court to sanction my survey. That “something more” 
than the unlawfulness of the killing is malice express, malice 
proved as a fact by evidence coming from the lips of witnesses, 
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and not a fact gacBsed at by yon, or inferred, implied or pre- 
sumed by the law in the absence of knowledge. Can it be 
found in the evidence you have heard f The evidence is 
purely circumstantial. The State has not been able to intro- 
duce any positive testimony; not the least. There is nothing 
to guide you but circumstances, and therefore I have some- 
thing to say of the nature and quality of that kind of evi- 
dence, and what it must be to warrant conviction. That such 
evidence has been treacherous all experience shows; that it 
must ever be treacherous philosophy makes manifest. What is 
circumstantial evidence but reasoning? It is dependent upon 
faith ; faith in the ability and honesty of the witnesses for the 
circumstances ; but what shall be done with the circumstances 
obtained by faith, is a question solved only by the reason of 
man. Eveiy step afterwards is a process of induction, and 
by a scries of inductions a conclusion is reached. If a single 
error is made in the process, the conclusion is necessarily 
wrong. One blunder does as much mischief as a hundred. If 
you conclude that one fact is necessarily dependent on an- 
other fact, and it should happen to be independent, the mis- 
take is fatal. The logic you invoke in such case must lead 
you to a false result. The eulogists of this species of evidence 
find security in the number of the facts, “in the many links 
in the chain of evidence,’^ but these likewise multiply the 
chances of mistake in the process of induction. The inherent 
vice of this kind of evidence is incurable, for being only a 
process of reasoning, human reasoning, it must be treacher- 
ous, until man becomes infallible. There is another prominent 
defect, incurable also, and that is the uncertainty of the facts 
or circumstances themselves. What you call a fact or cir- 
cumstance may not be either, but only an inference or deduc- 
tion made by a witness from some other fact, within his knowl- 
edge, and which inference he has unconsciously substituted 
for a fact. Any one at all acquainted with human testimony 
will concede that nothing is more frequent, or usual, than 
the substitution of an inference drawn by the witness upon 
something precedent for the fact itself. The liability to error 
is greater in proportion as the witness thinks the inference 
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to be reasonable. Thus this inference of the witness is made 
the starting point in the process of reasoning by the juror; 
and if wrong, in fact, secures error throughout the process 
of induction. 

A Dutch ambassador told the King of Siam that in his 
country the water was so hard in cold weather that it would 
bear an elephant if he were there. The king replied, “Hith- 
erto I have believed the strange things you have told me, be- 
cause I looked upon you as a sober, fair man, but now I am 
sure you lie.” The king’s reply illustrated the nature of cir- 
cumstantial evidence. He reached his conclusion by an in- 
duction founded upon the supposed dependency of one fact 
upon another fact. He thought that whenever an elephant 
came in contact with water he must sink or swim ; and these 
being dependent facts, the conclusion was irresistible that 
the ambassador lied. We are unhappily more ignorant of the 
infinite combinations of facts and circumstances than the King 
of Siam was of the action of cold on water ; and what is worse, 
we hug our false conclusions, reached in a similar way, with 
the pride and pertinacity of his majesty. Perhaps the most 
fatal quality of circumstantial evidence is its fascination. It 
panders to the pride of intellect, it persuades us that we are 
in possession of a power to penetrate the unknown, to bring 
light out of darkness, 1o reduce chaos to order. I have never 
seen a human being who did not feel the intoxication of circum- 
stantial evidence; and therefore it is safe to say, its praises 
will be sung to the end of time. It is a thing of necessity, 
and will continue to inform, delight and deceive, but it does 
not exist without some restrictions and limitations. The law 
is not so in love with it as to let it do as it pleases. It may 
delight and fascinate, but it shall not kill, nor be made the 
instrument of death, unless it be of a particular quality. It 
has shed too much blood to be permitted to go quite at large ! 

I call your attention, jurors, to some few of the necessary 
requisites of circumstantial evidence under our law, before 
it is to condemn men upon it. Rule 3. “It is essential that 
the circumstances should be of conclusive nature and ten- 
den<y.” Rule. 4. “It is essential that the circumstances 
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should to a moral certainty exclude every hypothesis but the 
one proposed to be proved/* (1 Starkie 5-11, 5-12.) Lastly, 
^^Circumstantial evidence ought in no case to be relied on, 
where direct and positive testimony is within the power of the 
prosecution.** (1 Starkie 5-13.) 

Jurors, help me to tiy the circumstantial evidence in this 
cause by the tests of the law thus laid down. You perceive 
without any labor of thought that evidence which satisfactor- 
ily and certainly proves that one of three persons, A, B and 
C, did a murder, is inconclusive evidence, upon which A, B 
and C must all be acquitted. The chances are two to one 
that you will select the wrong man. It is equally plain that 
evidence is ^‘inconclusive** which makes it certain that one 
of two men, A and B, committed the crime. In this case the 
chances are equal that you will select the "wrong one. Now, 
the law most wisely forbids that any person shall be hung 
by chance. Probabilities are out of place here; they have no 
standing in court, on a trial for crime. Nothing but certainty 
will satisfy the law, or the conscience of a just juror. It chills 
the blood to think of the condemnation of a fellow-creature 
upon a guess, however shrewd. “In a ease of life and death,** 
said a supreme judge of Pennsylvania, “I dare not be in- 
genious.** There must be certainty, nothing but certainty. 
We are not debating triangles, and of course I do not mean 
the certainty of the exact sciences, I do not mean mathemat- 
ical certainty ; but I mean moral certainty, the certainty 
which excludes possibilities and probabilities, the certainty 
which declares that if it be probably certain that a man is 
not guilty you must, for that very reason, acquit him. That 
is the law which you have sworn to administer ; and that ought 
to be law on the most elevated principle of justice, for other- 
wise it is as demonstrable as any proposition in mathematics, 
that you must hang the innocent; you can*t avoid the error, 
you must shed blood which you have no right to spill. If 
under our law the innocent shall suffer, it must be the result 
not of the system, but of human fallibility. 

Who killed Gordon? I ask you under the circumstantial 
evidence the State has brought. Who killed Gordon? Do- 
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you know? Can you answer me? If you answer (as the 
prosecution has asserted by indictment and by speech) one 
of the two, Bruff or Worrell, killed him, the answer show's 
that the evidence is inconclusive ; upon such answ'cr you can- 
not convict either. You perceive the evidence must go an- 
other step furtlicr to enable you to think of coiidemimtion. 
What is that step? The evidence must satisfy you beyond 
all reasonable doubt that Gordon W'as killed by one of the 
tw'o, and that the other knew before the killing that the deed 
W'as to be done, and w’as present at the act with the intention 
to aid and assist the perpetrator in the execution of that act. 
Observe : There must have been knowledge bt»forehand ; that 
is, before the act, that it was to be perpetrated. 2d. Presence 
at the act. Ihl. An agreement to aid in the perpetration of 
that act. if aid should be nect^ssary. 1 meet tlu^ law of the 
indictment fairly; I do not lessen tlie breadth of a hair its 
legal import; and now- 1 ask you. can you find tln‘sc» facts from 
the cireumstantial evidence in the cause? Where is the evi- 
dence of the previous knowledge? Where is the evidence of 
the previous agreement? Look at the test of the sufficiency 
of circumstantial <'vidence furnished by the fourth rule: 
“It is essential that the circumstances should to a moral cer- 
tainty exclude every hypothesis but the one sought to be 
proved.” 

The hypothesis sought to be proved, is that Gordon was 
killed by either Brutf or Worrell, and that the one who did 
not kill him knew b('forc*hand that the other was to kill him, 
and agreed to be present to aid and assist in the killing, and 
W'as so present. That is the hypothesis sought to be proved ; 
that is the hypothesis which must be proved, proved by the 
State, affirmatively and beyond all reasonable doubt. 

May not all that is proved in this cause be true, and yet 
this hypothesis be not true? If so, there is an end of the 
cause. The question for you is not whether the hypothesis 
is probably true, nor whether it is more probably true than 
other hypotheses. It is not whether this hypothesis is the 
best explanation of the circumstances, the most reasonable 
solution of them, the most plausible account of the homicide; 
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Init it is whether eveiy other hypothesis is actually excluded, 
excluded to a moral certainly. That is the question I That 
is the question! And the enlightened conscience of every 
juror must axiswer it as he would answer it if the life of his 
own child hung upon the answer. 

And how are you to answer it, gentlement The “how” 
brings to light the incur&ble defect, the iohereot vice of cir- 
cumstantial evidence. Yon are to reason out an unknown 
transaction; you are to find out by the eye of the mind what 
could not be seen by the actual eye. Yon are to look at a 
plaee you never saw (the scene of a tragedy), fix the dramor 
its persona, and assign to each actor his part. You are to 
arrange the incidents in the actual order of occurrence, bring 
each actor on the stage at the right moment of time, and de- 
termine infallibly the words, gestures and action of each. 
You are especially to avoid a mistake of identity or change 
of east But your difficulty does not end here. You reason 
on what you have heard ; but you must imagine also ! You 
must task your intellect by running over the possible and 
almost infinite combination of circumstances in search of 
some other hypothesis which might explain all you know. 
You are to do what the Siamese king no doubt honestly tried 
to do, before he told the Dutch ambassador he was a liar; that 
is, hunt up some possible law of nature which would mate 
water hard enough to bear an elephant. You are to invoke 
your creative power, your faculty of invention to see if every 
supposition is excluded, except that which the prosecution 
makes, to explain the circumstances detailed in evidence. If 
you should not happen to think of something which might 
account for all you have heard, if it should escape the counsel, 
the single counsel for the defense, the prosecution asks the 
life of the prisoner for our failure! And now you see also 
how fatal feeling and prejudice against him would be to the 
fair exercise of this power on your part. How such a state 
of mind would unfit you to hunt for another hypothesis than 
that which would condemn ! Be assured, the prosecution will 
not aid yon in this search. I may tiy, and fail ; but neither 
their supineness nor my failure can discharge you from the. 



BDWABD D. WOBBELL. 


88 


doty of aeardung diligently, anxiously, honestly. If you 
reason badly, it is fatal. If yon do not imagine wdl, it is 
&tal; and yet, eircumstantial evidence is lauded as the guide 
of safety in the most awful of human inquiries! 

Jurors, pour out the mass of victims sent to the seafFdld 
by circumstantial evidence. I have neither time nor strength 
and I may add patience to wade through the melancholy rec- 
ords. Let me present to 3'ou the case of a poor girl in Eng- 
land, slaughtered, judicially slaughtered, though innocent; 
daughtered, because a jury could not or would not search 
for another hypothesis ! I read from Starkie : 

“A lamentable case occurred some years ago, which strongly illus- 
trates the necessity of exerting the utmost vigilance in negativing 
satisfactorily every other possible hypothesis in a case of purely 
circumstantial evidence. A servant girl was charged with the mur- 
der of her mistress. The circumstantial evidence was very strong; 
no persons were in the house but the murdered mistress and the ser- 
vant; the doors and windows were closed and secured as usual (in- 
side). Upon this and some other circiunstances the prisoner was 
convicted principally upon the presumption (i. e., hypothesis) 
from the state of the doors and windows, that no one could have 
had access to the house but herself, and she was accordingly exe- 
cuted." 

I stop the narrative here. I do not yet wish you to hear 
what follows. I want you to sit as a jury on the case of the 
girl. I wish to show you what the fourth rule means. I de- 
sire to prove to you the fatal fascination of circumstantial 
evidence and its insidious treachery. These are the facts. 
What will you do w’ith them? The house had but two ten- 
ants, one the dead mistress, the other the living girL The 
doors and windows are closed, secured on the inside. Who 
could be the murderer but the girl? It is not a case of suicide. 
It is a case of assassination; and there is but one assassin! 
Beside other circumstances point to the girl and proclaim her 
guilt. Can such circumstances lie? Is not investigation 
ended? Why seek for any other hypothesis than her guilt? 
Can any supposition explain the circumstances, but the sup- 
position of her guilt? Do you see any room for doubt? Can 
you imagine no state of facts which may save her life? Think, 
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gentlemen! Peep with the eyes of the mind through the 
infinitely possible eombination of circumstances, and group to- 
gether facts in such wise as to save her. She is innocent ! She 
has shed no blood ! She was asleep when the deed was done ! 
Her mistress died by the hands of others ! I say others — and 
the innocent slumberer did not learn of the tragedy until 
hours after her mistress was in heaven or hell ! Oh ! can you 
not see it ! Reason out her innocence ! Summon your imagi- 
nation to the help of a poor girl! It is hard that the reason- 
ing process, so loftily praised, so loudly eulogized in speech, 
so elaborately complimented in the fine rhetoric of judiciid 
philosophy, should be unable to work out the innocence of 
one poor girl ! 

I think I hear her counsel say, “This evidence is not fit 
to take life ; all may be true that you have proved, and still 
she may be innocent, and if this be possible the law declares 
she shall not die on such circumstantial testimony. There 
may have been a false key and entrance by it and exit after 
the murder. It was a two-story house, and there is no proof 
that the windows were fastened in the upper story. It might 
be that a ladder carried the assassin up to one of them through 
which he descended below, killed the sleeping mistress, and 
returning on his path gained the ground; when, removing 
the ladder, he removed all trace of his entrance and his crime. 
It may be in other modes, that do not present themselves to 
my mind, the deed was done by others — ^the thing is possible 
— ^the proof does not necessarily and certainly show her guilt ; 
and that is the legal test of sufficiency.” I hear the counsel 
for the Crown say, “These speculations are fancy work, the 
inventions of ingenious lawyers, contrived to screen guilt and 
baffle justice! A false key I What evidence is there of a 
false key 1 A ladder ! Who proves there was ever one near 
the house since it was erected? Jurors act on facts, not on. 
nice and cunning theories — ^they render verdicts on testimony, 
not on fine-spun subtleties of advocates; and this testimony 
establishes her guilt.” 

The cases supposed by the counsel for the girl ought to 
have saved her; they were enough to show that every hy- 
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pothesis but her guilt was not excluded. But it never oc- 
curred to him to suggest to the jury, that as the house in 
which the woman was murdered stood upon an alley, on the 
opposite side of which was another house, also of two stories, 
it was possible that the murderer entered the opposite build- 
ing, hoisted a window facing the alley, extended a plank to 
the sill of the window of the upper story of that in which the 
mistress was sleeping, walked across on the plank, raised the 
sash, descended, did the deed, and returning the same way, 
hid all trace of the crime. He did not think of that! The 
jury did not think of that ! The boasted reason and the quick 
imagination did not take in their wide range any combina- 
tion of circumstances so wild and extravagant; and so the 
innocent girl perished on the gallows ! And yet, all this wild 
extravagance was simple truth ! Simple as the way to make 
an egg stand on end, just as simple as the truth which philos- 
ophy pronounced impossible till the egg did stand on end, 
and which philosophy then pronounced a truth so simple that 
none but the simple ever doubted it. “Hang up philosophy," 
which cannot stn* the truth; and “hang up" the "reasoning 
process" which hangs the innocent. 

I continue from the authority the history of the girl: 

afterwards appeared, by the confession of one of the real 
mnrderers, that they had gainM admission to the house, which was 
situated in a narrow street, by means of a board thrust across the 
street, from an upi>er window of a house oiqiosite to an upper win- 
dow of the house of the deceased; and retreating the same way, leav- 
ing no trace behind them.” 

This is the rock on which circumstantial evidence ever 
spills. We cannot reason safely from the known to the un- 
known. Truth half told is always a lie. Circumstantial evi- 
dence never brings out all the facts, the whole troth, and we 
cannot by imagination supply what is left out. Worse than 
that, ‘‘truth lies in the bottom of the well,” and the human 
mind dislikes the labor of going down to bring it up. If it 
can find anything resembling truth at the top, it will avoid 
the descent. 

It is needless to go through the mournful catalogue of ju- 
dicial murders done by circumstantial evidence. Its vietinus 
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all perish in the same way. The fate of the unhappy girl 
tells the whole story. If we cannot profit by it, the instruc- 
tions of a wider experience would be useless. If the advocate 
in her case had supposed the actual truth of the transaction, 
would he have been heeded f Would not his suggestion have 
been dispatched by a sneer of the prosecution, or killed by three 
words: “This is far fetched”? Would the jury have given 
up the lie which seemed so plausible, for the truth which 
seemed so improbable? The law told them to give up; but 
they could not? The law told them so in the fourth rule, 
but they would not heed its mandate! Were they honest? 
Yes! in all probability honest and trying to do right; but 
fascinated, as all men are, by circumstantial evidence, they 
could not surrender the delusion which their own reasoning 
created. They could not feel and acknowledge their own 
fallibility, and because they could not, they murdered an inno- 
cent girl. The pride of intellect makes a conviction wrought 
by circumstantial evidence the strongest of all our convictions, 
and it is therefore the last which we are willing to surrender. 

Do you not pity that jury? Did they sleep in peace after 
they knew the truth which they had rejected? How plainly 
they saw the truth “afterwards”! How easy it was to see 
the true hypothesis “afterwards”! But what word so sad 
as that word “afterwards”? The law of the fourth rule is 
intended to rob “afterwards” of its power to mourn. It 
is designed to put it out of the power of “afterwards,” to 
disclose what “possibility” did not embrace. The fourth 
rule observed by juries will check these sad mistakes, this 
shedding of innocent blood. Have we not warning enough 
in history, in judicial annals, in daily life, to show us that 
circumstances can lie, do lie and will lie to the end of life? 

They lied to Jacob. What but the lie of circumstantial 
evidence made the aged patriarch rend his garments, clothe 
his loins in sackcloth, and utter the wail of agony which 
would not be confessed, “I will go down into the grave, unto 
my son, mourning?” The case is instructive to show the 
power of falsehood told by circumstantial evidence. “It is 
my Ban*B coat, an evil beast hath devoured him;. Joseph is 
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without doubt rent in pieces.*’ The coat was Joseph’s, but 
all that followed was error made up of one false aet, and 
false reasoning from the known to the unknown. The Uood 
was the blood of a kid, not that of his child; there was no 
evil beast; Joseph was not rent in pieces, but in full life, on 
his way to the court of Pharaoh, and the house of Potiphar, 
to act an important part in Jewidi and Egyptian history. 

The reasoning of the patriarch was quite up to the standard 
of the common mind. His deductions were founded in the 
logic so much praised by the eulogists of circumstantial evi- 
dence. The blood of the kid looked like the blood of a man. 
Science had not in his day reached the analysis which detects 
the difference. He naturally excluded the hypothesis that 
the children of his own loins would slay their brother; he 
could not think of the other hypothesis— the simple truth— 
the sale of his son to the Midianite merchants for twenty 
pieces of silver; so that, with a conviction not to be shaken, 
he adopted the only hypothesis which could explain the trans- 
action — an imaginary wild beast and a fictitious death! 

Circumstantial evidence lied Joseph into prison when be 
reached the house of Potiphar. It lied that English girt to 
the scaffold. In all countries, in every age, among all peoples, 
it has lied its victims to the block, the stake, the scaffold or 
the dnngeon. Its power is not confined to the tribunals of 
.instiee; a physician at the bedside of his patient seea the 
cirenmstantial evidence of disease; he sees (as he thinks) 
the circumstantial indications of a latent inflammation of the 
brain, he opens a vein, and the patient dies from the blood- 
letting, his hypothesis excluding all others which might ex- 
plain the symptoms, is secret inflammation. A post-mortem 
examination shows there was no inflammation of the brain; 
but another disease which to bleed copiously is death. The 
true hypothesis he found afterwards. There is this difference 
between the physician and this prosecution. He excluded 
all but one h3rpothesis to save life — and they exclude all but 
one hypothesis to take it away. The pfayrieiaD must try to 
save, but the law does not make it a necesdty to kill. It opens 
to every jury a path of safety. 
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Now, jurors, let us inquire if every possible hypothesis 
but the one sought to be proved is satisfactorily negatived 
in this case. Qordon died from a single shot wound in the 
head ; it was in the back part of the head. If the locality 
of the wound excludes the hypothesis of suicide the wound 
itself excludes the hypothesis of two actors. There 
was but pne shot ; that shot might have been accidental. There 
may have been by the person who shot no intention to kill 
at the time of the shot. All that is proved may have been the 
result of after-thought. The idea of appropriating the prop- 
erty of the dead may have arisen after the accidental death and 
led to the hiding of the body and every subsequent step. Re- 
member, the State assumes that two horses had already been 
appropriated and one of them sold the day previous. If a 
man had been found dead on the road, his horse near him and 
his watch on his person, the State has gone far to satisfy us 
that the property would have been taken. You see that the 
hypothesis of death by the accidental discharge of a pistol in 
the hands of either Bruif or Worrell and the subsequent ap- 
propriation of the property of Gtordon, will explain all the 
circumstantial evidence in the cause. You do not know 
whether the shot was intentional or accidental. You can’t 
know. You are reasoning to find out by deductions from 
what you do know how the fact was. You are reasoning on 
circumstantial evidence. The fourth rule tells you, as is 
told the jury in the case of the girl, that every hypothesis, 
but the one sought to be proved, must be excluded to a moral 
certainty before you can convict. How can you exclude to 
a moral certainty the hypothesis of an accidental shot and 
subsequent appropriation of the property? It explains the 
evidence and establishes guilt (if Worrell can be hdd respoD* 
sible), but not the guilt of murder. 

I stop a moment, jurors, here, to ask what you will say to 
this hypothesis, the h3'pothesis of an accidental shot and a 
subsequent appropriation of the property? You tell me it 
is not so probable as that the diot was intentional. You tell 
m® “an intentional shot is much the best solution of the 
eircumstances.” Granted! Be it sol But what Ihent Are 
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yon going to hang a man on your best solution t That is 
precisely what was done by the jury who murdered the inno- 
cent girl; by Jacob; by every jury and every man that ever 
erred, fatally erred, on circumstantial evidence. It is this 
best, this plausible hypothesis that ever s(»duces and leads 
astray. I deny your power ! The law is against it. The law 
will not act on the best, but the only hypothesis, if there be 
“worst,” “better,” “best,” the law will not choose between 
them. If there be room for choice, there is no room for con- 
viction. That is the fourth rule. But I do not stop at this 
one hypothesis which you cannot satisfactorily exclude — ex- 
clude to a moral certainty. I give you another. 

It is entirely possible, from all the evideiiet' in this cause, 
that one of the two shot Gordon intentionally and that the 
other knew nothing of the fact till he heard the ri'port of the 
pistol. There is a hyjiothesis which no human reason can 
“exclude to a moral certainty.” Do you ask me, what con- 
sequence this h,v])othe8is brings? I answer: If you know 
w’ho shot, you may act on that know'ledgtf and hold the shooter 
responsible for his act. If yon know who it was that did not 
shoot, and he aftenvards committed larceny, by appropriating 
feloniously the jjroperty of the dect^ased, the law' will pun- 
ish him for larceny. If he afterwards aided and assisted the 
man who shot to escape, he is guilty as an accessory after 
the fact. But if you only know that it was one of two who 
shot, there can be no conviction of either for munlcr; for, os 
I said, the chances arc equal that you would select the wrong 
man ; and therefore the law will not permit you to select at 
all. May not a murder thus go unpunished? Ycsl Cer- 
tainly, that is the result, and that ought to be the result, un- 
less you are prepared to commit the more awful crime of 
judicial murder! That a man should lose his life by vio- 
lence is a great calamity. Individual murder springing from 
unlicensed passions, horrible as it is, can never appall the 
mind as does the deeper tragedy of murder done in court. 
In the latter case the entire framework of society is shalmn. 
The universal sense of insecurity arising from the proof that 
innocence is no shield, and government no protection 1 It is 
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a case in which government itself fails in the end and object 
for which it alone was created — ^it is the **immedieMe vu2* 
nvs** of a State. 

You will remember, jurors, that the law does not require 
proof of these hypotheses. On the contrary, the law depends 
upon the principle that they must be excluded, excluded to a 
moral certainty by proof. They furnish a defense upon the 
bare sug^stion of them, by showing that the evidence, the 
circTunstantial evidence, of the State does not come up to 
the standard of the law. 

The last rule I read in your hearing establishes the inferiop- 
ity of circumstantial evidence generally, by declaring in no 
case ought it to be relied on if direct and positive evidenco 
be within the reach of the prosecution. Let me further idiow 
its fallibility by supposing a case of direct and positive evi- 
dence. A man near the road in the thicket, or within the 
enclosure of Mrs. Stevenson’s, looks upon the scene. He 
has a full view of Gordon and Bruff and Worrell, and brings 
every incident into this court in the order of its happening; 
the report of the pistol, the fall of Gordon, the hiding of the 
body, the departure. In a word, he tells you what did tran- 
spire, as it transpired, who shot, whether accidentally or in- 
tentionally, and what followed. If his relation showed guilt 
it would show what guilt, and in whom. You would not in 
such case have to grope your way by the guide of a most 
fallible and erring reason, to the unseen and unknown truth ; 
nor call upon your imagination to say might it not have been 
thus, or sof You would be cut off from the dangerous exer- 
cise of speculation and conjecture. The only question would 
be credibility. Faith in the witness would be the only exercise 
of the mind. Is he honest, is he able ? would be the only in- 
quiries. If he were not able, the confusion of his narrative 
would show it. If he were corrupt, a cross-examination would 
lay bare his perjury. I would defy any perjured witness to 
give a false detail of that scene without detection. Yes, gen- 
tlemen, cross-examination in your presence, with moral power 
of the eye, can bring to the surface a perjury hidden in the 
heart of a false witness. But we have no remedy for the 



EDWARD D. WORRELL. 


91 


erring reason of a juror, as he is passing from the known to 
the unknown. And when you attempt to place yourself in 
the position of my supposed spectator of the scene, and from 
your seats here undertake to see the transaction by the eye of 
reason, with the utmost respect for each, I must say that the 
chances are a thousand to one that you will blunder at every 
step. 

On the supposition that Worrell is responsible for his acts 
the circumstantial evidence proves certainly a larceny — ^lar- 
ceny by him; but it does not prove that he killed Gordon, 
nor that he knew he was to be killed and agreed to assist in 
the killing. It makes it probable that one or the other is true ; 
it raises a strong probability of that ; it makes it more prob- 
able that it is true, than that it is not. In a word (if he be 
responsible), the evidence makes it much more probable that 
he is guilty, than that he is innocent of the crime of murder. 
But that is the very reason why you must acquit him.” 

I come to the question of insanity. If by taking a leap in 
the dark you have come to the conclusion that the defendant 
cither killed or assisted in the killing of Gordon ; if against 
the mandate of the fourth rule you have to a moral certainty 
excluded every possible solution of the evidence but that sup- 
position which is essential to any verdict of guilty; if you 
have gone one step further, and found as a fact the express 
malice which only can make capital murder, I ask you to con- 

^^Note op the Reporter. — Here Mr. Wright entered upon the 
inquiry, you will say (following the example of all who have 
erred on reasoning upon eireuiustaniial evidence) murder was com- 
mitted, wliat is tlie degree of that murder?*’ His argument involved 
a review of the facts of Rower’s case, Jackson’s case, and other 
cases of murder proved. Only, by circumstantial evidence, with an 
application of each to the law of Missouri, first declared in the dis- 
senting opinion in the case of Rower, and since adopted by all the 
judges of the Supreme Court, in the cases of Dunn and Jennings, 
and the proposition ndvnncc*d, was that a killing under unknown 
circiunstances made only murder in the second degree. He enforced 
many decisions, laid down in his opening speech, and applied 
the doctrine to the evidence in the cause. The conclusion he reached 
from an analysis of the testimony tried by the legal tests, was mur- 
der, not capital. We do not give even a synopsis of his argument 
on this branch of the defense. 
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aider the inquiry, ‘‘Was Worrell a responsible being at the 
time of the homicide T” 

I have already admitted the difficulty which meets me at 
this point. If the prejudice invoked by the opening speech 
of the prosecution did not rise at the call, or if rising it has 
since perished from your minds, under the force of the higher 
sense of justice, still I am met by difficulty in the investiga- 
tion. 

The form of mania which I have to treat, though compli- 
cated, is not the vulgar and palpable form of insanity. It is 
difficult of proof, for it does not strike the casual observer, 
and the more skillful are not here to aid us in the inquiry. 
The prisoner was forced into trial and is here in your charge, 
without the preparation which every process of this court 
was not able to bring. More than all, one phase of this mania 
so resembles crime as to be readily mistaken for it by the 
common mind; so that, to show him thus insane may be to 
press him with accumulated evidence of guilt. To these im- 
pediments the counsel of the prosecution would add another, 
by warning you against bocks which contain the light stricken 
out by long years of close and watchful contemplation of the 
disease of insanity. They would have you cut off from all 
supplies of knowledge exterior to yourselves, unless it be the 
knowledge which comes from the prosecution in such capti- 
vating simplicity. The knowledge which a glance inspires, 
the knowledge which men possess who have never seen the in- 
side of a lunatic asylum, to whom insanity presents but the 
single phase of roaring madness, with the associate ideas of 
iron fetters, a straight jacket, periodical stripes and a dark 
prison ! They would have you try this question by the rules 
and ideas which prevailed one hundred years ago in the courts 
of Great Britain, among men and judges, whose stupidity 
and profound ignorance of the subject of insanity have been 
pronounced throughout Continental Europe and our own 
country a reproach upon the English judiciary. They would 
make the law an exception out of the sciences, and deny to it 
the means of progress by which every other science advances. 
Jurors, there is a policy in this prosecution whicdi is at war 




EDWARD D. WORRELL. 


93 


with the letter and spirit of our laws. Heed not its counsel 
as you value all that men should hold dear. 

I said in iny opening that the appai^ent motive for Ihe 
homicide, furnished by the appropriation of the property of 
the deceased, could not bo disregarded in determining the 
state of mind of the iirisoner. Sane men act from motive, 
and as sane men do unhappily find in property a motive to 
crime, such motive is held to be presumptive evidence of 
sanity. It is not always a true test! It is not decisive! In- 
sanity has its motives also, and insane men act on motives 
such as move the sane to felony. 

While this is so, if the circumstances of each case be closely 
scriiliniz(*d there will be seen something in the conduct of the 
insane man, wliich cannot be rt*coiiciled with sane action. If 
he starts with an apparent motive, it does not control his 
action for any length of time. If you keep your eye upon his 
action you will see tliat something becomes stronger than the 
apparent inotivt*, and begets conduct inconsistent with, or at 
w^ar with tliat motive. You W’ill be startled by something at 
war with liuman experience, and wdiich you cannot philosoph- 
ically account for except upon the hypothc'sis of mental dis- 
order. It is this law of man’s action w’hich troubles this 
prost*cutioii. Tlie evidence they bring of the eondnet of the 
prisoner from the day of the homiehle up to his confinement 
in jail in St. Louis, that remarkable flight, that remarkable 
pursuit of one thousand miles, is crowded with evidence of 
insanity. 

The circuit attorney called it an ingenious flight wliich 
baffled the pursuit of an adroit and experienced police. Flight! 
There Avas no flight, and as to the other epithet, “baffled,” if 
the prisoner had studiously designed lo render his arrest a 
necessity, he could not have taken surer means to accomplish 
the object. The sole perplexity of Couzins arose, from his 
own ingenuity. Thinking he was after a man who would 
naturally, by an instinct universal in felons, conceal his 
w^hereabouts by feints, all his anticipations were wrong. He 
marched and countermarched, hut his own ingenious errors 
were corrected by the unexampled publicity and notoriety of 
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Worrell’s manner of travel. No misplaced conning of an old 
and skillful detector could long keep him from the track of 
the prisoner. 

The circuit attomQr was embarrassed by the first step after 
the homicide. He tells you that at first he thought the body 
was hid in “a strange place,” but on mature reflection he 
concludes that it was the best hiding spot; and the reason 
he gives ih that no sane man would ever think of looking for 
it at such a place ! For this happy suggestion he is perhaps 
in some small measure indebted to the witnesses who swear 
that they never dreamed of searching for the body in the 
place they found it. You know, jurors, tiiat the body in point 
of fact was not hid from .the eyes of any man traveling east- 
ward on that road. The evidence of Mr. Hutchinson puts 
this matter beyond controveny. The body was left in full 
view and the snow that fell afterwards made its covering. 
But if this, the middle of a public road, was so excellent a 
spot in which to hide a dead body, pray tell me why. the sad- 
dle was carried a half a mile in the thicket and secreted? 

Mr. Chile. In a tree-top. 

Mr. Wright. There is no such evidence as that, and it is 
wrong in you to attempt to break the force of an argument 
by manufacturing testimony. The State has proved no such 
fact and the illegal effort to supply it by suggestion of coun- 
sel, concedes the force of the argument. He feels pressed by 
it, and the pressure is great enough to prompt him to an 
impropriety. But why was the saddle of Worrell carried 
away and concealed in a thicket? A saddle unknown, without 
mark, without anything to distinguish it from another saddle, 
and the saddle of Gordon, the bridle of Gordon, each pe- 
culiarly and strikingly marked, each capable of ea^ and 
certain identification, carefully kept and conspicuouedy ex- 
posed ? Gan that be explained by another impropriety ? Why 
hide an unknown saddle in a thicket, and then mount the 
horse of a dead man, and ride him, seen of all men, on a pub- 
lic thoroughfare, down the identical road up which Gordon 
just previously traveled? And such a horse! Remarkable 
in every way, courting observation by the style of his 
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going and the color of his skin, and fixing his identity by a 
combination of “remarkables.” A “remarkable lump,’* or 
“wen,” or “knot,” say all the witnesses, under his chin 
attracting the attention of the most careless observer; a re- 
markable star on his forehead, a peculiar snip on his nose, a 
singular growth of gray hair at the root of his tail, relieved 
by the uncommonly beautiful and perfect chestnut color of 
his skin. On such a horse, on such saddle, holding the reins 
of a beautiful bridle, Worrell rides publicly, without conceal- 
ment, after having hid in a thicket a saddle which nobody 
could recognize, and left in the road the dead body of the 
man who rode it! lie leaves him openly hitched at a rack, 
within two and one-half miles of the body, and goes into a 
grocery to be seen of men. He wears openly upon his hands 
the large fur gloves of the deceased, and on his person his 
watch, the seal of which contained the initials of Gordon’s 
name. lie speaks to every man he meets, he evinces no haste. 
He stops at the hotel in St. Charles before night, and he does 
not leave until after the ordinary breakfast hour next morn- 
ing. He finds in the morning that the horse is known to l>e 
Gordon’s horse. He evinces neither emotion, nor solicitude, 
nor caution. He rides to St. Louis, reaches there by 12 in the 
daytime, ])ut8 up at a hotel. He does not reach St. Louis, the 
residoinre of Gordon, in the night and pass through it under 
cover of darkness ; he remains near two days, makes no effort 
at concealment, is cons])icuous at the hotel, makes acquaint- 
ances, goes to the theater, etc. He is next at Vincennes, the 
terminus of the St. Louis railroad, at which place on a great 
thoroughfare of travel, the trains from our metropolis arrive 
every day. He stops at the most public hotel, and with every 
facility of travel, he remains at Vincennes four days. Bruff 
acting on the instincts of sanity, leaves him shortly after their 
arrival, and diverging from the great line of travel from 
West to East, veers off to the South. During those four days 
he is everywhere in the town; shows his pistol to the land- 
lord, gets him to take care of it, wears the military cap, the 
military pants he wore at the scene of the homicide; intro- 
duces himself to Harrow, an old acquaintance, who had for- 




96 


X. AMERICAN STATE TRIALS, 


gotten him; promenades the town with the landlord; visits 
often the depot of the trains from St. Louis, and attends a 
ball held in that depot 1 He talks freely of Western affairs, 
shows an intimate acquaintance with the troubles of Kansas, 
makes known his purpose to go East, changes his dress to the 
genteel costume of a gentleman at a party, and when it is over, 
resumes the apparel of the homicide. His extraordinaiy beard 
is still worn. The large fur gloves of Gordon he exchanges 
with the landlord; the seal bearing Gordon’s initials takes 
the same direction; his watch is conspicuously worn, and 
his saddlebags (Gordon’s) are carefully retained, containing 
Gordon’s clothes. At length, he resolves to leave Vincennes 
to go East, and out of money, he sells two horses — Gordon’s 
one of them, the other belonging to a man at Fort Leaven- 
worth ; and paying his own bill and that of Bruff, who under 
the name of Strong had departed without a settlement with 
his host, is careful to take and keep with some cherished me- 
mentoes of affection a receipt from the landlord, proving 
that he, E, Worrell, had at Vincennes, on the 6th day of 
February, paid the board of the said Mr. Strong and the ex- 
penses incurred by the keeping of the stolen horses. This 
paper, which the prosecution was so anxious to have, but of 
which they grew so suddenly sick when they saw it, was most 
cautiously preserved by the prisoner for the benefit of Mr. 
Couzins, whenever they should meet! Ready now for start- 
ing, he sees a gentleman and his lady from St. Louis going 
East, and forthwith introduces himself as Worrell and informs 
them he will do himself the pleasure of accompanying them. 
He does so, but he does not forget Gordon’s saddlebags; he 
takes them with him; wherever he goes they go; not in the 
baggage car, but with him on his seat, or over his head on the 
rack of the passenger cars. On board the cars he introduces 
himself to everybody, male and female. Although, as you 
learn from all the evidence, from every tritness, soldier, offi- 
cer or citizen, a gentleman of education, refined in manners 
and habitually observant of the proprieties of politeness, 
without the ceremony of introduction, he addresses the pas- 
sengers of both sexes, indiscriminately and perpetually. Hia 
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remarkable beard, his remarkable militar}’ pants, his mfli* 
tary cap and the not remarkable saddlebags of Qnrdon, keep 
his company without change imtil he reaches Pittsburgh. 
There McGee induces him to have his mustache taken off, 
and the change wrought is so great that he is not recognized 
by a gentleman who had traveled on the cars with him from 
Vincennes. “You have the advantage of me,” said the gen- 
tleman, “I do not know you.” “I am Worrell, do you not 
know met This is the difference” — ^pointing to the absent 
mustache. Here was a snggi^stion which no sane fellow could 
disregard, but he is solicitous to disclose even an accidental 
and unintentional disguise. 

At Baltimore he gets into a conversation with a stranger 
on the affairs of Kansas. The circuit attorney, in allusion 
to this strange interview, exelaims, ”]f all the men who get 
excited on Kansas be insane the hospitals of the country 
won’t hold them!” The prosecutor dodges the point, gentle- 
men ; the point of the incident is that there was no dispute, 
no disagreimient : but on the contrary, a perfect coincidence 
of oiiinion on the subject between Worivll and the stranger, 
and yet Worrell became so excited ns to requirei the inter- 
ference of another. There is no solution of that excitenumt 
but the senseless irritability of mental disorder. The effort 
to evade the fact proves its power even on the mind of Mr. 
Gale. Little as he affects to know of insanity, he feels the 
force* of this parenthetical fact. 

At Baltimore he purchases clothes and a trunk. Now the 
saddlebags may be no longer needed to carry their contents; 
the military pants may be thrust aside ; the military cap need 
be no longer worn and the boot •with its identifying patch 
may be left off! He is at last m'ar home and kindred. One 
day may bring him to Dover, where he will meet those two 
(pointing to his father and mother), who now sit by his side 
and M'atch the currents of this trial. Their presence will 
inspire the absent missing instinct of self-preservation ! Surely 
he will rid himself now of all trace of crime, and as far aa 
may be of every mark of identity. There is a Dover, Maiy- 
land, and a Dover in Delaware! ”1 am going to Dover,” he 
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said to MeKee. Well he did! he went to both Doyen; bat 
wherever he went he wore the cap and military pants and 
Gordon’s watch with the watch paper in it, and Gordon’s 
saddlebags and the one boot with the identifying patch! He 
visits first his friends and relatives in Maryland. They had 
no suspicion of crime, but his strange action and curious con- 
duct proclaim to them his mental disorder. It is told in the 
depositions from Maryland. At last he is in Dover of Dd- 
aware. His parents reside there. He puts up at a conspic- 
uous hotel; he visits his father and mother and goes every- 
where publicly; he remains for days; the papers having car- 
ried thither news of the fate of Gordon. The police are in 
the town; Wentz, a constable, and perhaps the Philadelphia 
policeman; they are consulting three lawyers as to the best 
mode of arrest. Worrell learns they are after him. He does 
not fiy; he does not attempt it nor does he secrete himself. 
He goes to bed at the hotel ; before doing so he hangs up his 
vest upon his bedstead, with Gordon’s watch in it, and Gor- 
don’s saddlebags near him. The boot with its patch is there 
also and the military cap and the military pants ; and in his 
trunk the frame of the daguerrotype, and in his pocketbook 
with the hair of a loved one, and some other tokens of affec- 
tion, is the receipt of money paid for the board of Mr. Strong, 
and for the keeping of three stolen horses. The police, with 
Couzins at their head, at a late hour in the night, rush into 
the room. Their preparation was such as a proper caution 
would dictate to arrest a desperate, bloodthirsty, sane felon. 
Their action was suited to that idea. But they only encoun- 
ter a question, and it is full of significance: “Why did you 
not come in the daytime?” Couzins has time to examine his 
arm for a tattooed mark upon it. It did not require time to 
see seven rings on his fingers! Every man and woman, in 
the cars, at hotels, on the streets, at the theater, or at balls, 
saw seven rings on the fingers of this fiying fdon I This refu- 
gee from justice, this sane criminal, urged by the instincts of 
self-preservation to hide his identify and “baffle” — yes, “baf- 
fle”— that is the word used by the most skillful detective who 
ever won pdice laurds I He changed his name, say tiie prose- 
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cntion. Yon do not find it so when left to himself. You see 
that, Bruff away, he is always Worrell, conspicuously Wor- 
rell, without an alias. But little can attach to the fact if it 
were otherwise. The moment you assign a motive, a rational 
motive, to the change of name, you show the insanity of 
action, by a series of acts irreconcilable with that motive. 
Did he change his name to avoid detection T Then why wear 
seven rings on his fingers T Why wear the vratch of Gordon T 
Why keep his saddlebags? Why not throw them into a river? 
Why wear his gloves ? Why cling to the speaking boot? Why 
take and keep the receipt? Why preserve the frame of the 
daguerrotype ? Why spend four days at Vincennes? Why 
cherish and cling to the evidences of his crime? Why draw 
upon himself the universal eye by a notoriety of travel past 
all jiarallel? Why wear the military pants and the cap? 
Why show his pistol? Why the words, “that is Gordon’s 
watch and those are his saddlebags?” Why the hearty and 
willing recognition of Gonld, of the landlord of St. Louis, of 
Huteliinson, of Taylor, of the man to whom he sold the horse 
in Montgomery? 

I defy ingenuity to explain his conduct hy any test of 
sanity known among men. Did he wish detection? Did he 
desire to !»(» brought to justice? Was he inspin^d by that 
false heroism whicli courts a public execution, an ignominious 
death upon the seaiTold? Such proclaim their guilt witli os- 
tentation. Even the prasecution impute to him no such guilty 
glory. Mr. Gale tells you the purpose of the prisoner, and 
his calculation was to employ me and escape justice through 
my imputed necromancy! If that were true, it would fur- 
nish decisive proof of his insanity. I have said there was 
time while he lay in bed at Dover for Cousins to see his tat- 
tooed arm ; but in all time of his travel from the scene of the 
homicide to his arrest, there was no time when any observer 
could sec in Worrell any solicitude, any anxiety, any pertur- 
bation of soul, any indication of remorse. 

The circuit attorney wonders how he could listen unmoved 
to the words of the negro at St. Charles, which brought the 
dead body of Gordon to his eyes. He is amaxed that with 
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blood of Gordon on his sonl” he could sit in a theater, 
finding an interest in its mimic scenes. He is horrified that 
Gordon’s specter had not power to drive him from the ball- 
room. Let him look to the records of insanity found in these 
books, and the marvel will cease. These facts which so startle 
him are the very marks of that insanity, which shows no ap- 
preciable lesion of the mental faculties in which the victim 
of the disease “never says a foolish thing, but exhibits his 
insanity only in his actions and his sentiments.’’ 

Thus, what fires the prosecutor with indignation, happmis 
to be precisely what ought to excite his commiseration. I 
believe that if Gordon’s form appeared stark and stiff before 
us now, the prisoner would be unmoved at the sight. Is it 
because he is a desperate villain made callous by a life of 
crime! Is it because a long career of wickedness has eradi- 
cated humanity from his nature ? We shall see ; we shall see ; 
we have his life before us from youth to manhood, and can 
answer the question. It comes to us in no “questionable 
shape.’’ By the witnesses of the State, officers, non-commis- 
sioned ofScers and privates, by civilians, by men of all avoca- 
tions in life, and in all places withersoever an unhappy des- 
tiny has carried the prisoner, so as to be seen and known of 
men, the life is written the same way, the same story is told. 
Whatever else in this cause may be uncertain, it is certain 
that we have a correct view of the nature and character of 
the prisoner, a fact of the last importance in determining the 
question of his responsibility to law. But if we were igno- 
rant of his past, if we knew nothing of the man but what has 
been disclosed of his conduct from the death of Gordon to 
his confinement in the St. Louis jail, is there not something 
in that narrative which perplexes you by its strangeness! 
Do the annals of crime or your own experience furnish any- 
thing like it! Is there not that in it which makes us pause, 
which demands explanation, something that should press upon 
the solicitude of jurors clothed with the power of life and 
death! 

The circuit attorney finds that the murder was determined 
upon at Hutchinson’s the previous night. He thinks the con- 
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dact of the prisoner there worthy of particular observation; 
and so do I ; but we draw opposite conclusions from the same 
premises. So soon as the travelers enter the house of Hutchin* 
son, Worrell pulls out his pistol, loads it in the presence of 
all, and lays it on the mantelpiece in full view, conversing 
the while with Gordon, who sits by his side. Is that the 
action of a s;ine man while mt'ditating muriler in the pres- 
ence of his victim? Is it the conduct of one who responsibly 
conceives crime and desires to escape jtistiee? This courting 
of obseiwation to his meditated dred, is it W'ithin the range 
of s;me experience ? I know* there is great variety in the con- 
duct of crime ; no two men commit it exactly alike ; the action 
is varied by the circumstances, condition and character of 
the criminal; but crime has iicA'crtheless a distinctive aspect 
to be stnm and iwognized. We know its coiintenancc under 
every variidy of feature. The conduct of the prisoner is out- 
side the circle of variety. It impresses the mind with the 
idea strongly presented in our homely vernacular, “that 
there is a screw loosif somewhere.” No indignation kindled 
by the melaiicholy fate of Gordon can render us insensible 
to this imfiression. It lingers about us, haunting the reason 
of every fair man, and suggesting inquiry to know more. 

We go back a few days prior to the homicide and we find 
the prisoner is a deserter from the army of the United States. 
He has just left Fort Ijcavenworth, and passing down the 
Boonslick road he has sold a stolen horse and rides another, 
stolen also. He is a sergeant, an orderly-sergeant, who has 
risen from the ranks by his merit, and is on the eve of higher 
promotion. He is loved and respected by officers and men. 
Why did he desert ? He is the best sergeant in the command. 
He has committed no offense, he does not leave from fear of 
punishment or disgrace, or the apprehension of lessened hon- 
ors ; and he joined the army from choice six months Ix^forc. He 
has the pride of a disciplinarian; he loves the life of a sol- 
dier; why does he desert? 

Tlie evidence explains his conduct. Yon see him in the 
hands of four or five soldiers, an insane madman. You see 
him rushing to the top of the stairs with a loaded revolver, 




102 


X. AMERICAN STATE TRIALS. 


-without a cause, and with a frantic look scattering a fright- 
ened multitude. Tou see him passing, after night, a sentind 
whose duty compelled him to shoot. You see him the victim 
of insane impulses, which he has no power to resist. The 
prosecution is hard pressed by these facts. Mr. Gale en- 
deavors to explain the affair of the revolver by holding up 
Worrell as so strict a disciplinarian that, for mere loud talk in 
open day he would kill soldiers and citizens ! The argument is a 
suicide in logic, for such disciplinarian would not, after night, 
-violate at peril of his life, a discipline essential to the safety 
of every militaty post. 

Up to the hour of his desertion, in Ml his life, who ever 
connected the name of Worrell with an act or sentiment of 
dishonor f His life, as I said, is before you and however you 
decide this cause, the fact is overwhelmingly established that 
a more honorable, upright, honest young man than Edward 
Worrell never enlisted under the banner of his country. “The 
past at least is secure.” The gallows cannot rob him of his 
character for gentleness ; for high and honorable aspirations ; 
for a scorn of all meanness; for a refined manliness; for in- 
-vincible honesty. And now I ask you, jurors, when before 
in your experience, in the larger experience of humanity, 
did it ever occur that such a man, on a sudden, in a moment, 
becomes a horsethief and murderer t I put the question to 
your consciences. I put it to the prosecution and especially 
to him (Mr. Bay) who is to follow me. The annals of crime 
do not furnish a case. I defy one well authenticated case 
of such sudden voluntary revolution of the moral nature of 
a man. Insanity has presented this perversion a thousand 
times. 

“I took an interest in Worrell,” said the witness for the 
State—; “and told him I was glad to writness his promotion.’* 

Who did not take an interest in Worrell wherever he has 
beenf Was he not always an object of interest and regard? 
It is not simply that from the camp and from ci-vil life, no 
whisper of imputation can be brought against him; but the 
e-vidence is positive and affirmative and universal — that for 
all the qualities of a man which recommend him to the heart, 
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the poor prisoner had no superior. What is insanity but the 
sudden and prolonged departure from the normal standard 
of character, without any known external cause f 

In 1853, Worrell enters the office of Attorney Morris, near 
Fort Leavenworth, to procure the aid of that gentleman in ob- 
taining his honorable discharge from the army. He had a 
cause which, if presented, would have procured his discharge 
at once, but he conceals it; he never hints at it; he presses 
his case upon other and untenable grounds. If he had dis- 
closed to the attorney his epileptic disorder — of which you 
have the fullest proof — his discharge would have been sent 
by return of mail. • It is carefully concealed. The lawyer 
gives him no hope upon the ease presented. Our treaty with 
Mexico had plighted the faith of the nation to the suppres- 
sion of Indian hostilities. That faith was almost broken by 
the inactivity of our government and the small numerical 
force of our army. Not a man could Im* spared. You know 
the result of that interview — ^the touching melancholy and 
despair of the young soldier, and the interest he awakened 
in the counsellor, and the impression made upon his mind 
then as to the insanity of his client. What would he have 
thought if he had known the suppressed fact? Wlmt do you 
think now in the light of the evidence, which establishes that 
no epileptic can either be enlisted or remain in the army of 
the United States? 

Jurors, I cannot dwell on what you have heard from the 
lips of his mother. Her words surpass in power all the elab- 
orations of any advocate. “In such moods, and many a time, 
he has thrown his arms around me and implored my forgive- 
ness for what he could not hdp, and then fall on his knees by 
my side and pray for strength from Qod to resist such strange 
impulses.” Poor young man. This disorder of the mind is 
inherited. It is on both sidea His mother is a Ringold ; the 
Bingolds and Worrells are familiar with insanity. Suicide 
and the lunatic asylum make a part of the history of both 
houses. 

His education has not been neglected ; he was and is an only 
child — ^the child of enlightened, refined, pious parenta Th^ 
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apeak for themaelyes. There is a power in their presence 
and mode of testifying which drew from the circuit attorney 
the exclamation: “I believe every word they say!’' But 
we can’t educate away disease and misfortune. His epileptic 
disorder came upon him at seventeen, and his irresistible im- 
pulses evinced themselves earlier. But, neither singly, nor 
both together, have they been able to prevent the growth of 
high aspirations, kindness of nature, gentleness of disposition, 
integrity of soul and honesty of purpose. 

“Why did not,” exclaims the circuit attorney, “why did 
not his epileptic fits come upon him before the September 
term of this court?” I can’t answer tMkt. God knows; the 
most expert of the earth in disease cannot tell — ^but one thing 
is certain, the fact is conclnsive against feigned insanity. If 
the insanity were f<!igne(l he would have had them on the 
ears; at all convenient localities; they would have been seen 
of men everywhere ; they would have been public convulsions. 
They were far otherwise. A watchful mother, imprisoned 
with her child, sometimes an aged father; sometimes a few 
female friends, who are not ashamed of sympathy for the 
unfortunate, were the witnesses. The jailer even was not 
notified. But I do not make battle against feigned insanity. 
Tlie argument would be an insult to the understanding. The 
only trouble is to get the thing, supposed to be feigned, rec- 
ognized as insanity. 

The witnesses who saw Worrell on the Boonslick road are 
brought to say whether they saw any indication of insanity in 
the glimpses they had of him, and they answer no. This evi- 
dence is worthless in any case of insanity which does not per- 
ceptibly hurt the intellectual faculties. They did not hear 
him say “any foolish thing;” they thought him “a perfect 
gentleman,” and “well educated.” ’They had no occasion to 
hunt for insanity, and if they had — and insanity existed 
without doubt, but in that form — ^not one of them would have 
found it out. 

It is said by the prosecution that insanity must be affirm- 
ativdy and satisfactorily established by the defense, beyond 
all reasonable doubt. I deny the proposition ; it is not law, 
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and it shocks the moral sense to assert it as a rule of judg- 
meiit. Murder must be committed by a sane person/* The 
law has so far shifted the onus, as to presume sanity. It 
is but a presumption — an arbitrary, artificial presumption- 
liable to be repelled by other presumptions, so that whether 
balanced or completely overthrown by other presumptions, 
the affirmative rests on the State. 

There is said to be a pn^suniption of law that one in the 
possession of the property recently stolen, is the thief; but 
that presumption may bt» balanced or repelled by proof of 
good character, which raisins another presumption of inno- 
cence. If I were sitt^pg as a juror in a case of life and death, 
and on the whole proof could not satisfactorily determine, 
whether the prisoner was sane or insane, there is not a power 
on earth strong enough to make im* give judgment against 
him. A verdict of death signed by me, when I could not 
determine whether the prisoner wmis or was not a btdng re- 
sponsible to hiininn punishment ! I would net on the presump- 
tion of the law of insanity till I heard the proof, and then if 
the presumption was staggered or balanced, it could no longi-r 
have power over my conscience. Something more would be 
required to move me to judgment. 

Once more, gentlemcm, I return to a ground of defense; it 
is the last wliich I make for the prisoner, if you should hold 
him amenable to human tribunals. If you ari' not satisfied 
with his total irresponsibility to law, by n*nson of insuiiity, 
you have a right to regard his mental disorder; to see whether 
his mind was clouded by disease or any other cause, so as 
not to be in that specific condition necessary to the perpetra- 
tion of murder in the first. degre<\ The law docs not forbid 
in such case you should “temper the wind to the shorn lamb.” 
You have in such case power to save life, by a verdict of mur- 
der in the second degree. 

And novr, jurors, the defense is ended. I think it ought to 
be successful, but you are to determine. The lawful power 
of death ia in your hands, the life of my client is like that of 
the sparrow which the Greek boy held in bis closed hand be- 
fore the Oracle, with the words “alive or deadt** — intend- 
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ing, if the answer should be ''alive,” to crush its life out; 
if "dead,” to open his palm and give the captive liberty, 
with this difference in the cases: The life of the bird hung 
upon the caprice of a mischievous youth; that of the prisoner 
hangs upon the judgment of his peers, sitting to administer 
the humane and merciful spirit of our law. You will bear 
mo witness that the defense has, in its entire scope, addressed 
your intelligence and reason only. It has never made one 
appeal even to that sympathy from which man should never 
be quite shut out. I have been alone — alone, against a pow- 
erful array of talent and learning, combined for the destruc- 
tion of the prisoner. I have been at great disadvantage in 
meeting them, but I have, in behalf of the prisoner asserted 
no doctrine, advanced no principle of law or morals, which 
will not survive the passions of this hour and continue to be 
cherished as true by all good men. Mine is the only voice 
that has been raised for the prisoner, and now that voice is 
still. 


MR. BAY, FOR THE STATE. 

Mr. Bay. Qentlemen of the jury: Repeatedly during my 
professional life have I been called upon to defend, and in 
some few instances to prosecute, persons charged with a vio- 
lation of the criminal laws of the land ; but never under cir- 
cumstances so painful, and responsible as those which sur- 
round me on this occasion. 

Gladly would I have evaded the ta^ could I have done so 
without disregarding my obligations to society and the re- 
quirements of my profession ; but the necessity of a prosecutor 
in the attainment of public justice is equally as great as that 
of a judge or jury. It is true the State is here represented 
by the regularly appointed ofScer of the law, but to have im- 
posed upon him the entire labor of the prosecution, under 
the peculiar circumstances of the case, would have been ex- 
tremely unkind, inasmuch as the crime was not committed 
in his circuit, and the witnesses supposed to have any knowl- 
edge of facts pointing to the perpetrator, reside beyond the 
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limits of the circuit, and some few beyond the limits of the 
State. 

To have imposed therefore the preparation of the ease upon 
the circuit attorney would necessarily have rc<iuired him to 
traverse the whole country in search of testimony, at a heavy 
expense without any legal claim for reimbursement, and to 
the entire neglect of those duties which more legitimately 
belong to his office. But independently of all this, no injuiT' 
is likely to result to the prisoner from the fact that Gen. 
Coalter and myself are here to aid the State, for he is rep- 
resented by the ablest advocate in the West, and one who 
stands at the head of his profession in the criminal depart- 
ment of the law. 

The accused has reason to be thankful to the Stnt«*'8 coun- 
sel for many acts of indulgence on their part. Numerous dep- 
ositions have been filed and read in his behalf, most of which 
could have l)een suppres-scd for im*gularity. The acts, m«»re- 
over, deposed to, are in many instances irrelevant, having 
no bimring njmii the issue; and the evidence is chiefly hear- 
say; M'itnesses deposing to facts not within their imrsonal 
knowledge; but gathered from idle rumor; y«d M’e have per- 
milted these depositions to be road in evidence and have given 
the prisoner the full benefit of them, simply reserving the 
right to comment upon tlieir weight and character. 

It would have been gratifying to us if in the course of this 
laborious investigation anything had been elicited to excul- 
pate the prisoner; but we regret to say that every fact and 
circumstance detailed in evidence point with unerring cer- 
tainty to Worrell and Bruif as the perpetrators of the mur- 
der; a murder committed solely for gain and under circum- 
stances of the most cruel and barbarous nature. 

The learned counsel who has just so eloquently addressed 
you has placed the defense of his client upon four grounds: 

Ist. That the evidence does not show to the exclusion of 
every other hypothesis that Worrell killed Gordon. 

2d. That if the evidence does establish the fact that Wor- 
rell killed Gordon, it also shows that he did it in an attempt 
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to commit a felony, and as he is not so charged in the indict- 
ment, he cannot be convicted of murder in the first degree. 

3d. That there is no evidence of express malice, which 
is essential to constitute murder in the first degree. 

4th. That admitting that Worrell committed the offense 
charged in the indictment, still he was at the time laboring 
under mental alienation, or that condition of mind called 
homicidal ‘monomania, complicated with epilepsy. 

1 shall endeavor in my argument to follow the path the 
learned counsel has opened for me, and take up each prop- 
osition in the order in which he has discussed them. 

It is in evidence that Sturgeon and Walker left St. Louis 
for St. Charles in the train on the 13th of January, 1856, 
for the purpose of taking a trip up the line of the North Mis- 
souri Railroad as far as its intersection with the Hannibal 
& St. Joseph Railroad. Gordon was to accompany them and 
started from St. Louis on horseback. Previous to starting 
he purchased, at the suggestion of Walker, a pair of fur 
gloves, similar to those shown in court by Walker. The three 
met in St. Charles on the evening of the same day and stayed 
all night at the house of Mr. Wentz, a division engineer. On 
the next morning (the 14th) Walker, Sturgeon, Gordon, 
Wentz, Pratt and a negro boy belonging to Wentz started up 
the line of the road. On reaching Burlington, in the north- 
ern part of Boone County, they had two daguerrotypes taken, 
each containing a group. They then proceeded up to the in- 
tersection, and it was arranged that on Gordon’s return he 
should take one of the daguerrotypes (which had been left 
with the artist to be finished) to St. Charles to be deposited 
in the office of Wentz. The party started back and reached 
Huntsville, in Randolph County, on the evening of the 20th. 
On the next day (21st) about noon they left Huntsville; 
Walker, Sturgeon and Pratt for Jefferson City, and Gordon 
for St. Louis. Wentz had a short time before started down 
the line of the road, and at Warrenton sent the negro boy 
ahead to St. Charles. Walker’s party remained one day in 
Jefferson City and then started for St. Louis by way of the 
Pacific Railroad, reaching the latter place on the 26th. They 
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were surprised to find that Gordon had not arrived. Several 
days elapsed and they bej^an to apprehend soinethinfif had 
happened to him. Walker learned from a Mr, McDonald, a 
railroad contractor, that Gordon had been seen on the 24th 
on the Boonslick road hy a Mr. Ferguson, in company M'ith 
two men, all on horseback. Walker started the next morning 
on the locomotive for St. Charles, having directed McDonald 
to go up on the Pacific road, and return by way of the Boons- 
lick road, and ascertain if possible where Gordon was last 
seen. Walker left St. Charles and proceeded up the Boonslick 
road, making inquiry at every hou.so until he reached the resi- 
dence of a Mrs. Stevenson, when' he learned that a negro 
boy of Mrs. Stevenson had found a dragoon saddle in a thicket 
about half a mile south of the road. This led to a thorough 
search of the thicket, which is a dense pin oak thicket extend- 
ing along the road, about one hundred yards and widening 
as it goes south. 

It is unnecessary, gentlemen, to recapitulate the circum- 
stances attending the discovery of the body. The witnesses 
have detailed them wnth great minuteiiess, and you have be- 
fore you a diagram of the ground showing the' meanderiiigs 
of the travc'lc'd portion of the road and the place where the 
body W’as concealed and found. 

I will now undertake to connect Worrell with the murder. 

It is in evidence tliat he and Bruff deserted from the army 
at Port Leavenworth on the 7tli of January. The prisoner 
was a first orderly-sergeant and Bruff a private. Mr. Fer- 
guson states that about noon on the 24th of January WornJl, 
Bruff and Gordon came riding up to liis house on horsi'back, 
Gordon riding a Chestnut sorrel. Worrell was leading a 
horse which he sold to witness. They remained nearly half 
an hour. The horse was afterwards claimed by another per- 
son, who alleged that it was stolen from him. Witness rec- 
ognizes prisoner as the man who sold him the horse, recognized 
him in the jail at St. Louis. You will recollect what passed 
between them in jail with respect to the horse. Witness re- 
sided on the Boonslick road, It miles west of Warrenton. 

Mr. Pace saw prisoner on the 24th of January at Mr. Jones* 
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about two miles east of Fercnison, in company with two other 
men, all riding horseback, one of whom was Bruff. Witness 
was on his way to St. Louis in company with Mr. Hervey. 
This was about 2 o’clock in the afternoon. Witness remained 
all night at Warrenton, got an early start the next morning, 
and as he passed Hutchinson’s saw Worrell sitting upon the 
steps. He called to witness and said, ’‘You have got an early 
start.” Witness recognizes the prisoner as the same man. 

Mr. Stewart says he resides in Warrenton, knew Gordon; 
that on the 24th of January, about 4 or 4\^ o’clock in the 
afternoon saw Gordon as he passed through Warrenton ; Gor- 
don was riding a chestnut sorrel horse, two men were in com- 
pany with him; recognizes prisoner and Bruff as the men; 
they stopped some time at the door of Sander’s hotel and then 
rode off together, traveling east. 

Mr. Camp states that he resides in the west end of War- 
renton, saw Gordon in company with two men, all on horse- 
back, on the 24th of January, between 4 and 5 o’clock in the 
afternoon. Witness was personally acquainted with Gordon. 
Gordon was on a chestnut sorrel horse, and rode up to wit- 
ness* fence, and spoke to witness. Witness asked him to stay 
all night. Gordon declined, saying he was going to Hutchin- 
son’s. Witness is a contractor, and noticed the other men 
very particularly, supposing they were new contractors on 
the road. They rode off together, going east. Witness rec- 
ognizes prisoner and Bruff as the men he saw in company 
with Gordon. 

Mr. Hutchinson says he keeps a house of entertainment on 
the Boonslick road, about four miles east of Warrenton ; that 
about dark on the 24th of January, prisoner, Bruff and Gor- 
don came to his house and remained all night; that shortly 
after they came to his house, he saw prisoner loading a large 
pistol; they left together after breakfast the next morning, 
going east. It was snowing when they came, and about the 
time they left it commenced snowing again, and continued to 
snow most of that day. It is about 40 miles from my house 
to St. Charles. Saw prisoner and Bruff in the St. Louis jail 
about the 27th of March following; recognized thcTn, 
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they recognized me. Prisoner inquired about my family and 
about the condition of the road. The body of Gordon “was 
found two and one-half miles east of my house. 

I would here remark, gentlemen of the jury, that Gordon 
was never seen alive after he left Hutchinson’s house. 

Mr. Pace, the witness to whose testimony I have already 
referred, says that about five miles east of the place where 
the body of Gordon M'as found, prisoner and l^ruflF overtook 
and passed him. Gordon was not with them. Hruff was lead- 
ing a horse witliout a saddle, and prisont*r was riding a chest- 
nut sorrel. Some four miles further east 1 ])»ssed them again ; 
they were in a grocery, and their horses were hitched to a 
fence close by. While watering iny horses at a creek near 
Kenner’s, they again overtook and passed me. It was snowing 
very hard, and prisoner remarked that “it was a very dis- 
agreeable day.” Witness recogiiiml the prisoner us the man 
who spoke to him, and Bruff as the man who was in company 
with him. The testimony of Mr. Ilervey corroborates Mr. 
Pace’s. 

Clay Taylor, another witness, met prisoner and Bruff about 
noon of the 25th of January, on the Boonslick road, about 
15 miles east of the place wdierc the body was found. Wit- 
iie.ss had bf^m to St. Louis and was returning in a buggy to 
his farm in Warren County. Col. White was with him. Pris- 
oner w’as riding a chestnut sorrel horse and BruflP a dark 
brown and leading one of the sjirne color. Col. White called 
the attention of witnes.s to Worrell’s horse by saying *‘That 
is a damn fine poor man’s horse.” I then noticed the horso 
particularly; he was fine looking and carried himself well. 
Witness further states: I went to the St. Louis jail on the 
night prisoner was brought there, ask(*d him if he recognizcfd 
me; he looked at me clostfly and remarked, ”I think I do.” 
I then asked him to stale where he had seen me before. He 
replied, am not certain whether it was at Warren or on 
the road this side.” I then asked him if he recollected meet- 
ing three buggies on the day of the unfortunate occurrence. 
He said he thought he did. Mr. Sturgeon was with me at 
the jail and told prisoner that he was a friend of Gordon and 
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would like to know if he suffered after he was shot. Prisoner 
replied (hanging his head), “He did not.” Several days 
after this I again saw prisoner in jail; told him that Mr. 
Gordon was a particular friend of mine and co-laborer on 
the railroad, and I wanted to know if he suffered any after 
he was shot. He replied, “I can assure you, sir, he did not.” 

Martin McMahon states that in January, 1856, he was 
boarding at Christian Way ’s tavern in St. Charles ; that about 
dark on the 25th of January prisoner and Bruff came to the 
tavern and remained until next morning. They had three 
horses. The next morning after breakfast they started in the 
direction of St. Louis. Prisoner was riding a chestnut sorrel 
horse; after he mounted his horse a black boy belonging to 
Mr. Wentz went up to him and asked him if he had bought 
that horse of Mr. Gordon. Prisoner replied, “No;” that it 
was a horse he had brought down the country. 

You will recollect, gentlemen, that this is the black boy 
who went up the line of the road with Walker, Gordon, Wentz 
and others on the 14th of January and had charge of their 
horses. 

Hartwell Richards states that in January, 1856, he kept 
a house of entertainment on Broadway in St. Louis; that be- 
tween 11 and 12 o’clock in the morning of the 26th of January 
prisoner and Bniff came to his house, remained all night, and 
left next morning between 10 and 11 o’clock, stating that they 
intended to cross the river into Illinois. They had three 
horses with them, two bays and a chestnut sorrel. The sorrel 
horse had a knot under his jaw. Prisoner called himself John 
Boss, and Bruff went by the name of Charles Strong. It is 
about 18 miles from my house to St. Charles. I recognize the 
prisoner as the one who called himself John Ross; have seen 
Bruff since this trial commenced; have conversed with him, 
and recognize him as the man who called himself Charles 
Strong. 

Mr. Gould states that in February, 1856, he and his father 
kept tavern in Vincennes, Ind., about 150 miles from St 
Louis; that on or about the 2d of February prisoner and 
Bruff came and put up at their house. Prisoner remained 
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until the 6th, when he left in the train for the East. Bruflf 
left two days before. They bronprht three horses with them, 
two bays and a chestnut sorrel. The sorrel had a knot under 
his jaw. Prisoner sold the sorrel horse and a saddle and 
bridle to my father. The saddle was a plain black saddle, 
the pommel having the aj>pearanee of having been rubbed. 
Mr. Morgan and Mr. Signer came to Vincennes from St. Louis 
and wanted to s(»e the liorse. saddle and bridle, and we showed 
them to them. Prisoner also traded to my fatlu^r a pair of 
gloves and a watch seal; the gloves were precisely like those 
shown in court by !SIajor Walker. 

Mr. Couzins arresti-d prisoner in bed. in Dover, Del., be- 
tween 1 and 2 o'clock in the morning of the 21st of February. 
Witness found in the vest pocket of the prisoner a watch 
which he afterwards hamlet] to Major Walker. 

Major Walker jiroduced this wateh in court and you will 
recollect, gentlemen, that he stilted that it was the same 
watch Ctm/.ins gavt* him. and he recognizes it as the watch 
that (lonlon liad carried many yeans. Mr. Wentz also rec- 
ognizes it as the watch of Gordon, having s(*en and examined 
it frequently. C(»uziiis fui'thor stati's that he found in pos- 
session of the prisoner at the time of liis arrest a pair of sad- 
dlebags and a daguerrotype case, corresponding to the one 
that Gordon was to take to St. Charles. At the depot in 
Sm 3 ’'rna prisoner admitted in pn‘scnce of witness that the 
saddlebags and watch belonged to Gordon. 

Mr. Wentz saj’s that while in the depot at Smyrna he had 
the watch in his hands, and remarked to Mr. Couzins in pres- 
ence of Worrell “that he knew it was Gordon’s watch,” and 
that Worrell said, “Gentlemen, that was Mr. Gordon’s 
watch.” Wentz had the saddlebags on his knee at the same 
time, and Worrell remarked (pointing to them) “And those 
also were Mr. Gordon’s.” Couzins further states that at 
the depot in Smyrna some person asked Worrell who killed 
Gordon, and why he did not say something about it. Pris- 
oner replied, “The other man is a Mason and I don’t like to 
say anything about it.” Couzins also asked him whose cloak 
it was that was left at Vincennes. Prisoner asked if there 
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was any blood on the cloak and said, "That doak would tdl 
the tale.” 

Mr. Morgan testifies that on the 13th of January, in St. 
Lonis he let Mr. Gordon have a diestnut sorrel horse, to go 
np the line of the North Missouri railroad. The horse was 
fine looking and had a knot under the jaw about where the 
curb would come. He also took with him a saddle and bridle 
belonging to Mr. Signer, which was in my possession. Prior 
to this I had used the saddle, and on one occasion carried 
up on the pommel some iron hinges and tools which scratched 
the pommel and left on it a red spot. I put some blue ink 
on the spot. The bridle was nearly new, and I had taken 
out the bit, and put in -its stead an ol d Snaffle bit. Some time 
after the murder of Gordon, Mr. Signer and myself went 
on to Vincennes, and there saw in possession of Mr. Gould 
the horse, saddle and bridle. 1 recognized them immediately. 

Mr. Signer states that on the 13th of January, in St. Louis 
he loaned Mr. Gordon a saddle and bridle to take with him up 
the line of the North Missouri railroad. Some time after the 
murder of Gordon Mr. Morgan and myself went to Vincennes 
and I there saw the saddle and bridle in possession of Mr. 
Gould, and recognized them at once. 

I have thus, gentlemen of the jury, brought together, 
stripped of their verbiage, the leading facts and circumstances 
connecting the prisoner with the charge in the indictment, and 
so conclusive are they of his participation in the homicide 
that the learned counsel has not ventured upon an argument 
to establish the -possibility of the existence of any other hy- 
pothesis but the one involving his guilt. In lieu of it, how- 
ever, he has -opened his battery upon circumstantial evidence 
in general; denouncing it as uncertain and unreliable; tend- 
ing to lead your minds to a wrong conclusion, and warning 
you against placing too much reliance upon it.** 

But the learned counsel has endeavored to bias your minds 

** Here Mr. Bay went into a lengthy description of the natnre and 
character of circumstantial evidence, and the rules of law governing 
it; applying the rules to the case at bar; quoting largely from 
various authors, and the opinions of eminent jurists. This part of 
the speech occupied upwards of two hours. 




EDWARD D. WORRELL. 


115 


against this character of eTidence by parading before you the 
case of the servant girl who was executed in England for the 
murder of her mistress, when the homicide in fact was com- 
mitted by another. He has also quoted one or two other 
cases in which innocent persons charged with the commission 
of high crime have been convicted upon circumstances. These 
cases are mentioned in the books as having occurred at an 
early period, and arc as familiar to the law student as the 
story of “Mother Hubbard” is to the school boy in his apron. 
Upon all prosecutions for murder, in which the State has to 
rely chiefly upon circumstantial evidence, they arc galvanized 
into life and held in terrorem over the heads of jurors. Upon 
examination of these cases it will be found that but few cir- 
cumstances tending to establish guilt, were proved. Take, for 
instance, the case of the sen'ant girl charged with the murder 
of her mistress. The proof was that the only persons found 
in the house were the murdered mistress and the prisoner; 
the doors and lower windows were found closed and secure 
and upon the presumption that no other person could have 
had access to the house, but herself, she was convicted and 
executed. No motive whatever was shown for the perpetra- 
tion of the crime, and it did not even appear in evidence 
that any difficulty had occurred between her and her mis- 
tress. The rules of law governing circumstantial evidence 
were not strictly enforced in her case, for the circumstances 
did not by any means exclude every other r(>a8onable hy- 
pothesis hut the one contended for by the government; for 
it turned out afterwards by the confession of the murderer 
that he gained access to the house by means of an upper W'in- 
dow. 

But suppose it to be true that in the history of criminal 
jurisprudence some few persons have suffered upon circum- 
stantial evidence for crimes w’hich they did not commit; is 
it not also true that for every such case you will find ten who 
have been wrongfully convicted upon positive evidence. A 
long train of circumstances W'ell connected, each one perfectly 
consistent with the others, established by different witnesses, 
who have had no opportunity for concert or agreement, can- 
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not lie; but witnesses may, and often do, and the experience 
of mankind shows that jurors are often imposed upon by 
witnesses who testify under strong bias or prejudice, and by 
so doing give a coloring to the case which the facts do not 
warrant ; more particularly is this the case when the testimony 
goes to the jury with an imperfect cross-examination. A 
juror cannot always know what is transpiring in the breast 
of a witness. A well-trained witness will sometimes testify 
as if he felt no interest in the case, and was indifferent as to 
the result, when in point of fact he is panting for the con- 
viction of the accused. How often is it that the executive 
of the State is compelled to interpose the pardoning power 
in cases of wrongful conviction upon positive evidence. A 
wrongful conviction upon circumstantial evidence is an event 
rarely met wnth, and I will venture the assertion that the 
counsel, whoso experience in criminal practice is large and 
extends over a period of thirty years, cannot point to a case 
where an innocent person has been convicted and executed 
upon such evidence. The dangcT resulting from this char- 
acter of evidence does not lie in the possibility of a wrongful 
conviction, but in the proneness of jurors to let the guilty 
escape upon vague conjectures. 

Mr. Starkio, speaking of this character of evidence, in his 
book on the law of Evidence, says, “To acquit upon light, 
trivial and fanciful supposition and remote conjectures is a 
virtual violation of the juror’s oath, and an offense of great 
magnitude against the interests of society, directly tending 
to the disregard of the obligations of a judicial oath, the 
hindrance and disparagement of justice, and the encourage- 
ment of malefactors.” 

If, gentlemen, you abolish circumstantial evidence, or cease 
to give it the weight that it is entitled to upon every prin- 
ciple of human reason, you will destroy every safeguard 
that the law has thrown around your persons. The passions 
will go unbridled, and murder will become as common as the 
lowest grade of misdemeanor. You will not be able to travel 
upon the highway, or repose upon your couch at night with 
any security against the bloodthirsty assassin. High crimes 
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are almoat invariably committed under circumstances of se* 
crecy. The murderer abides his time and goes forth in the 
dark hours of the night to do his bloody work. Conscious 
that no eye is upon him but the Almighty’s, he strikes the 
fatal blow, and under the cover of darkness makes his escape. 
If he cannot be made to suffer the penalty of the law except 
upon the testimony of an eye-witness, the sooner your penal 
code is abolished the better, for then man will look to himself 
alone for protection and provide means .'‘.ceordingly. 

But, gentlemen, we are not confined in this case to circum- 
stantial evidence. The declarations of the prisoner to Couzins 
and Wentz at Smyrna, and to Sturgeon and Taylor in the 
St. Louis jail, establish his participation in the homicide, 
but I shall reserve my comments upon these confessions for 
anoth(T branch of the case. But Major Wright says that the 
State has failed to prove that the prisoner inflicted the wound 
which resulted in the death of Gordon. If he means by Ihia 
that the State has not produced a witness who saw the trans- 
action, then he is correct ; but if he means that the State ha* 
produced no evidcntic tending to show that Worrell did in- 
flict the wound, then we differ widely in opinion. The evi- 
dence disclosed the fact that Worrell was the lending man of 
the two ; that he had a pistol in his po.sseasion capable of pro- 
ducing such a wound as was found on Gordon’s head; that 
he loaded the pistol at Hutchinson 's; that he was afterwards 
found in possession of Gordon’s horse, watch, saddle, saddle- 
bags, bridle and daguerrotype case, and that he told Mr. Stur- 
geon and Mr. Taylor that Gordon did not suffer after he was 
shot. These and other facts in the case leave no doubt as to 
who was the prime instigator of the act. But for the purposea 
of this prosecution it is wholly immaterial whether Worrell 
or Bruff inflicted the wound. 

The first count in the indictment charges that Worrell did 
it, and that Bruff was present aiding and abetting. The 
second count charges that Bruff did it, and that Worrell 
was present aiding and abetting. That they were both en- 
gaged in the transaction is dearly shown by the testimony, 
and it is a well-settled principle of law “that ‘t two or more 



118 


X AMERICAN STATE TRIALS. 


persons confederate and engage in a conunon design, the act 
of one is the act of all.” If a blow is given, the blow of one 
is the blow of all. This law has been recognized by our Su- 
preme Court on several occasions, and recently in the ease 
of State V. Jennings, reported in 18 Mo. 435. 

January 31. 

Mr. Bay. At the adjournment of the court last evening, 
gentlemen of the jury, I had closed my remarks with respect 
to the first proposition contended for by the counsel for the 
defense. I will now call your attention to the second ground 
of defense, which is, “That if the evidence does estab- 
lish the fact that the prisoner killed Gordon, it also shows 
that he did it in an attempt to commit a felony, and as he is 
not so charged in the indictment, he cannot be convicted of 
murder in the first degree.” 

The law upon which this indictment was framed will be 
found in the first section of article 2 of our statute relating 
to crimes and punishments and is as follows : Sec. 1. Every 
murder which shall be committed by means of poison, or by 
lying in wait, or by any other kind of wilful, deliberate and 
premeditated killing, or which shall be committed in the per- 
petration or attempt to perpetrate any arson, rape, robbery, 
burglary or other felony, shall be deemed murder in the 
first degree.” 

The counsel certainly did not pay us a very high compli- 
ment when ho remarked in his opening speech, “that the 
State would contend that this was a murder committed in 
the perpetration of a felony.” Such an idea never entered my 
head, and I am certain it was not contemplated by my col- 
leagues, and if the counsel is really serious in his construc- 
tion of the law, he is entitled to the credit of having discov- 
ered a rule of interpretation that has hitherto entirely es- 
caped the observation of the courts of the country. The stat- 
ute intended to place three classes of homicide in the first 
degree: 1st. Murder committed by means of poison or by 
lying in wait. 2nd. Every other kind of wilful, deliberate 
and premeditated killing. 3rd. Every murder which shall 
be committed in the perpetration or attempt to perpetrate 
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any arson, rape, robbery, burglary or other felony. In the 
first and second class express malice is essential, and forms 
a necessary ingredient in the offense, while in the third c1aw» 
it is not supposed to exist. If A breaks into the store of B 
at night with no other intent than to appropriate to himself 
the goods of B, and B enters and discovers him in the act, 
and attempts to do him bodily harm, and A to protect him- 
self kills B, this is murder In the firet degree because it is 
committed in an attempt to perpetrate a felony. Now this 
cannot be said to be a killing with deliberation, premeditation 
and malice aforethought, for the intent to kill was only formed 
when it became necessar;ii' to his personal safety, yet because 
it occurred while the party was attempting to perpetrate a 
felony, the law places it in the first degree, and makes it a 
capital offense. 

In this case the theory of the State is that Worrell killed 
Gordon and then took and carried away the property, and 
not that he attempted first to take his prop«^rty, and in the 
attempt a scuffle ensued which n^sulted in the death of Gor- 
don. The fact that Worrell was afterwards found in the 
possession of the property is a fact introduced for the pur- 
pose of showing the intent with whieli the act was conunitted ; 
the motive that led to it. It is an important link in the chain 
of evichmee to establish malice. 

The third ground taken by defendant’s counsel is “That 
there is no evidence of express malice, which is essmitial to 
constitute murder in the first degree.” 

This point has Isrcn much lalmred by the learned counsel 
and the manner in which he has presciittsl it evinces to my 
mind his entire want of confidence in the success of his de- 
fense, for I apprehend it would puxzle the ingenuity of the 
gentleman himself to imagine a cast* in which malice plays so 
prominent a part as it does in this. View it in any stage or 
aspect, and the eye must be dull indeed that cannot see the 
motive that prompted the crime ; but as the counsel has made 
the point with apparent seriousness, I will meet it in a proper 
spirit. 

Mnlipo is a comprehensive word, susceptible of different 
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meanings, but in its legal sense, the only sense in which we 
are to consider it, signifies an evil design in general, a wicked 
and corrupt motive, an intention to do evil. Blackstone, in 
his Commentaries, says, “That it is the dictate of a wicked, 
depraved and malignant heart.” Bussell in his “Treatise on 
Crimes” (vol. 2, p. 482) says, “It is not to be understood 
merely in the sense of a principle of malevolence to partic- 
ulars, but as meaning that the fact has been attended with 
such circumstances as arc the ordinary symptoms of a wicked, 
depraved and malignant spirit; a heart regardless of social 
duty and deliberately bent on mischief. And in general 
any formed design of doing mischief may be called malice; 
and therefore not such killing only as proceeds from premed- 
itation, hatred or revenge against the person killed ; but also 
in many other cases, such killing as is accompanied with cir- 
cumstances that show the heart to be perversely wicked, is 
adjudged to be of malice prepense, and consequently mur- 
der.” Wharton in his Law of Homicide says, “Malice in its 
legal sense denotes a wrongful act done intentionally or with- 
out just cause and excuse.” Chief Justice Shaw of Massachu- 
setts says, “Malice although in its popular sense means 
hatred, ill-will, or hostility to another, yet in its legal sense 
has a very different meaning and characterizes all acts done 
with an evil disposition and a wrong and unlawful motive 
or purpose, the wilful doing of an injurious act without law- 
ful excuse.” 

It will thus be seen that law writers and jurists agree as to 
the meaning of the word malice, though they use different 
language to express the same idea. The definition by Whaiv 
ton is brief and readily understood and rngnifies every in- 
tentional wrongful act for which no just cause or excuse can 
be pven. Malice may be either express or implied; express, 
when the act is done with a sedate, deliberate mind and 
formed design. Deliberation and premeditation denote in 
themselves malice. Implied malice will be better understood 
by a few examples laid down in the books. Thus, if one Irilla 
an officer of justice in the execution of his duty, or any of 
his assistants endeavoring to conserve the peace, or any pri- 
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vate person endeavoring to suppress an affray or appre- 
hend a felon, knowing his authority or the iutention with 
which he interposes, the law will imply malice. So if one 
shoots at A and misses him and kills U, the law implies mal- 
ice, though it is evident that he had no malice against It. and 
did not intend to do him any bodily harm. So, also, if one 
gives a woman w’ith child a medicine to procure abortion, and 
it operates so violently as to' kill the woman, the law implies 
that the killing was done with malice, notwithstanding there 
was no intent to take the life of the woman. These and sim- 
ilar casM were murder at common law% and the offenders pun- 
ished capitally ; but in this country we have modified the rigor 
of the common law, and this class of cases falls under the head 
of murder in the second degree or manslaughter. 

Having thus defined the meaning of the word malice the 
next inquiry is, how is malice to be prove«lT In some few 
instances it is established by the prc*viou8 threats or declara- 
tions of the party, but these are rare, for men who intend 
to commit crime 8<‘1dom speak of it in advance. It therefore 
necessarily follows that we must look to the facts and circum- 
stances of the case, and draw our conclusions from these 
facts and circumstances. The killing itself is a fact, as I 
have b<*for<* staled, that may be proved by circumstances, and 
often more satisfactorily than by positive evitlenco. Malice 
is another fact to be proved in the same way — in other words, 
“every fact necessary to constitute murder in the first degree 
(except the death of the party) may be established by circum- 
stances.” 

Archbold (vol. 2, p. 212) says: “"When the prisoner’s guilt 
is to be proved by circumstantial evidence only, the first evi- 
dence given should be the finding of the body, and the state of 
it, the next evidence the character of the wounds to prove the 
TOATiTier in which they were probably inflicted, as well as 
their being the cause of death; and then the facts and cir- 
cumstances from which the jury are to imply that the prisoner 
committed the offense; and his motive for committing it,” 
Mr. Greenleaf in his work on Evidence says “Malice may 
be shown from the circumstances attending the act” The 
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Supreme Court of Missouri have said the same thing in case 
of State V. Dunn, 18 Mo. 419, and State v. Jennings, 18 Mo. 
435. 

I will now, gentlemen of the jury, call your attention to 
the several facts and circumstances showing the malice requi- 
site to bring this case under the head of murder in the first 
degree: 1st. The character of the wound. It is laid down in 
all the books that when the wound is indicted with a deadly 
weapon or a weapon likely to produce death, and no just 
cause is given for it, the jury may and ought to infer that 
the party intended to do what he accomplished, for every 
sane man is presumed to act upon some motive and to intend 
the natural consequences of his act. If I draw a pistol and 
shoot one of you down, the fact that I intended to kill is a 
necessary conclusion from the act. If I throw a stick at 
one of you, the length of my little finger, and it enters the 
eye and inflammation takes place, and death results from the 
inflammation, it would be unreasonable to infer that I in- 
tended such a result; on the contrary the reverse would be 
the natural inference, for such a stick is not a weapon likely 
to produce death ; but if I draw a bowie knife and plunge it 
in the breast of one of you, and death ensues, the natural 
conclusion would be that I intended to take life, and such 
intent constitutes express malice. 

This rule of law applies directly to this case. The prisoner 
loaded a pistol at Hutchinson’s the eve before the homicide. 
The body of Gordon was found with a gunshot wound in the 
back part of the head ranging towards the right eye, a wound 
such as a pistol of the character and size of the one seen in 
the possession of the prisoner would be likely to produce; 
a wound evidently made by a large-sized leaden ball. There 
is no evidence to show that he had just cause or provocation 
for the act, nor has his counsel given us any explanation of 
the transaction. Ton are therefore forced to the conclusion 
that he intended that death should result from the act; for 
death is the natural result of such a wound. The physirians 
who have testified in the case say such a wound would neces- 
sarily produce instantaneous death. 
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In the case of the State v. Bower, 5 Mo. 364, in which the 
defendant was convicted of murder in the first degree, malice 
was inferred from the character of the weapon and wound. 
The proof was in substance: That on the night preceding 
the homicide the prisoner and deceased stayed all night at 
the house of Mrs. Ronssiere, two miles from the place where 
the murder occurred; that they appeared friendly while 
there ; that they left her house together the next morning on 
foot, still appearing friendly. Prisoner carried a large stick 
in his hand; they were seen together about 200 yards from 
the place where the body was found; beyond this prisoner 
was seen alone wearing a cap afterwards identified as the 
cap deceased wore when he left Mrs. Ronssiere *s; the body 
of the deceased was found with several bruises on it, and the 
skull was smashed in as if done w’ith a club and the hat and 
club of prisoner found close by it. Then: were other cirenm- 
stanees in the ease, and some confessions, but nothing to show 
malice except what T have stated. Judge Menirk, in deliv- 
ering the opinion of the Court, said: “If Rower did the act 
at all, the fact of the stick being carried three miles, and the 
evidence of bruises, and the skull being smashed in, ]>roves 
wilfulness and premeditation, so that the case comes within 
the general description of those murders placed in the first 
degree. That the stick was used, the appearance of the body, 
the skull bent in, the breast and head bruised, abundantly 
prove this; that the killing with the stick was premeditated 
before the killing took place, is proved by tbe fact where the 
prisoner got the stick, how he carried it, etc.” 

The same principle was recognized by the Supreme Court 
in case of State v. Dunn, 18 Mo. .51!). Dunn was an Irish- 
man and deceased a German. They got into a discussion 
about the relative merits of Germany and Ireland, when Dunn 
took up the handle of a shovel and struck deceased with it, 
producing a w-ound which resulted in his death. There was no 
evidence of any difficulty between them prior to that time. 
Judge Scott in delivering the opinion of the Court said, 
“Whenever it appears from the whole evidence that the 
crime was at tbe moment deliberately or intentionally exe- 
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rated, the killing is murder in the first degree ; as if one with- 
out uttering a word should strike another on the head with 
an axe, this would be deemed premeditated violence within 
our act ; it will constitute the offense, if circumstances of wil- 
fulness and deliberation were proven, although they arose 
and were generated at the period of the transaction. If 
the party killing had time to think, and did intend to kill, 
for a moment as well as an hour or a day, it is a deliberate, 
wilful and premeditated killing, constituting murder in the 
first degree.^* 

The principle of inferring intent from the nature and 
character of the weapon and wound runs through a long series 
of judicial inquiry, and is as well established as any other 
principle governing the administration of the criminal law. 
The State might with safety rest the proof of malice upon 
this fact alone, but there are other facts and circumstances 
bearing so directly upon this point that I cannot let them 
pass without notice. The concealing of the body also fur- 
nishes evidence of malice. Mr. Wright thinks but little im- 
portance can be attached to this, as an innocent person, 
through extreme fear, might do the same. I can well imagine 
a case in which it might occur. A very timid man might 
slay another in self-defense, when no other person was pres- 
ent to witness the transaction, and the fear of being charged 
with murder without his being able to prove the justification 
might induce him to conceal the body; but such a person 
would not appropriate the property of the deceased. 

Worrell, moreover, had Bruff with him to prove the per- 
sonal conflict, if any had taken place. Besides this he is a 
bold, daring, reckless adventurer, not having the fear of Qod 
or man to molest him. In his case, then, the circumstances 
attending the concealing of the body furnish abundant evi- 
dence of malice. He also rifled the pockets of Gordon and 
took and appropriated his horse, watch, saddle, bridle and 
saddlebags with their contents. This leaves no doubt as to 
the motive for the commission of the crime. About this time 
the company was collecting county and individual subscrip- 
tions for stock, and as Gordon was on his way to St. Louis, 
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where the office of the company is located, the prisoner might, 
and probably did, suppose that he liad a large amount of 
money in his possession. 

I might allude also to the fact of his nssuming different 
names, and his flight of a thousand miles from the scene of 
the murder, tn\A other eireuinstanees develoi>f‘d in the ease; 
but the entire case furnishes so many evidences of express 
malice that I am not doiiig'your intelligence justice in sup- 
posing that you can entertain the slightest doubt U]mn this 
point. The idea that a man would shoot another in the back 
of the head, and then rob his person, ami take and carry 
away his horse, watch, saddle, bridle and saddlebags, with- 
out any evil inti*nt, is too absurd to merit further notice. 1 
therefore hasten to tin* fourth and last ])ro[>osition of the 
ctmnsel, involving the issue of insanity. 

This is the battle ground of the cause, the one upon which 
the gentleman has planted his lieavii*st battery: not the 
ground of his own seh*etion, but one to which lie has been 
driven by force of eireuinstanees, and as it is liis last stniid, 
it was to be expected that he would hi*ri' display his prowess. 
Unfortunately for the administration of puhlie justice, this 
defense has, of late years, b<*eome too common, though it is 
only resorted to wh(»n (*very other avenue of eseaix* is aban- 
doned. It is the last i*esort, the straw at wliieh the drowning 
man catehes in his final struggh* for life. Do not mi.sun- 
derstand me as intending to disparage this defense when a 
proper case is presented for its application; for God forbid 
that I should bo instrumental in sending any man into eter- 
nity 'who is not strictly accountable for his acts; but I do 
say, and say boldly, that in this case there is no evidence 
upon which this defense can be jiredicated; that it is a 
trumped-up affair, taken up as a dernirr resort^ and planned 
and conceived for no other purpose than to evade the pen- 
alty of the law. 

The first proposition of Major Wright is, **That the con- 
duct of the prisoner from the time of his desertion at Fort 
Leavenworth, up to the day that he was lodged in the St. 
Louis jail, cannot be accounted for upon any other prin- 
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eiple than that of alienation of mind.” I gave the gentle* 
man’s argument my closest attention, and so far from satis- 
fying my mind of the truth of his proposition, he led me to 
the condusion that the prisoner was a man of more decided 
intellect than I had attributed to him. The first act to which 
I shall call your attention relates to what transpired on the 
day of his desertion. 

As first orderly-sergeant it was his duty, and his alone, 
to detail every day a man to assist in the stable, and one 
in the kitchen. The proof is that on that morning he de- 
tailed a man for the stable who owned a very fine bay horse, 
one of the fieetest in the stable. During the day he went to 
him and told him that he had made a mistake; that he had 
intended to place him in the kitchen and the other man in 
the stable, and directed the change accordingly. That night 
he deserted, taking with him the bay horse, which he could 
not have readily done had the owner remained in the stable. 

I leave you, gentleman, to judge whether this fact indi- 
cated mental disorder. The prisoner crossed the river on 
the ice, and the next morning his cap was found at the edge 
of a large hole made in the ice for the purpose of watering 
horses belonging to the fort. This was done to elude pur- 
suit by creating the belief that in attempting to water his 
horse, both he and the horse had fallen in and drowned. This 
ruse was eminently successful, for Dr. Worrell tells you that 
shortly afterwards he received a letter from Sergeant Clark, 
announcing the death of his son, and the officers at the fort 
did not learn to the contrary until they heard that he was 
arrested for the murder of Mr. Gordon. Dr. Worrell re- 
mained in the same belief until the arrival of his son in Dover. 
Here you have evidence of a mind capable of reasoning, of 
drawing conclusions from facts, and I question very much 
if either Major Wright or mysdf would have managed it 
half as adroitly. 

We next find him at Ferguson’s busily engaged endeav- 
oring to sell a horse — succeeds in making the sale. Ferguson 
tells you that although he was conversing with him half an 
hour, he discovered nothing wrong in relation to his mind; 
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on the contrary, considered him quite shrewd in a trade. 
Hutchinson saw nothing unusual in his conduct ; he appeared 
perfectly rational, and demeaned himself os travelers usual- 
ly do. 

Major Wright thinks (upon the supposition that he killed 
Gordon) that his conduct at the place of the homicide is 
wholly inexplicable; thinks a sane man would have con- 
cealed the body in the thicket. To my mind it is perfectly 
consistent with reason, and exhibits a degrtM* of shrewdness, 
and a knowledge of human nature, which few men possess. 
It was necessary to conceal the body as soon as possible, atid 
the gully afforded a ready means of doing it; whereas, it 
w'ould have required some time to carry the bo«ly any dis- 
tance into the thicket; besides, he could not leave it in the 
woods ^without depositing it on the surface of the ground, 
as the ground was frozen too hard to admit of digging a 
hole, even if he had had the implements for digging. In addi- 
tion to this he very naturally supposed that if suspicion fixed 
upon that vicinity as the probable place of the murder, the 
persons in pursuit of the body would be most likely to search 
the thicket, and in this he was correct, for Major Walker tells 
you that he, Wentz and others were busily engaged searching 
the thicket, and but for the dog that sc<*nled the blood in the 
track of the road, it is not probable that the body would have 
been discovered until the snow had entirely disappeared from 
the ground. The gully was just wide and deep enough for 
the purpose, and so situated that persons f()llowing the usually 
traveled portions of the road would not ho likely to notice it. 
It was snowing hard at the time, and their tracks were almost 
immediately obliterated. We have been asked why he left 
the saddle in the thicket half a mile from thi* road. The 
reason is obvious. He could not have put it on the horse he 
was leading without exciting suspicion, and by heaving it in 
the thicket it was calculated to draw attention from the road. 
Considering the time they had to operate, the whole thing 
was managed with considerable adroitness. 

Major Wright has discovered evidence of insanity in the 
fact that on Saturday night he went to the theater in St. 
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Louis ; and while in Vincennes to a ball. It occurs to me there 
is nothinf^ remarkable in this. He knew that no suspicion 
of Gordon’s fate would likely be entertained for some time 
to come, and moreover if his conscience upbraided him for 
the act, he might obtain a temporary relief by resorting to 
places of amusement. Dr. Webster, after the murder of Dr. 
Parkman, and while the city of Boston was in the highest 
state of excitement growing out of the supposed murder, at- 
tended a convivial party of ladies and gentlemen. 

Shakespeare who understood human nature better than 
any other man, has truly described the mental torture that 
the murderer suffers — 

“Blit let 

The frame of things disjoint, both the world’s supper 
Ere we will eat oiir meal in fear, and sleep. 

In the affliction of these terrible dreams, 

That sliake us nightly; better be with the dead, 

Whom we, to gain our place, have sent to peace. 

Than on the torture of the mind to lie 
In restless ccstacy (agony).” 

We are also asked why he remained four days in Vin- 
cennes. The answer is that no necessity existed for leaving 
sooner. The weather continued extremely cold, and he knew 
that the body remained concealed under the snow\ He more- 
over thought that by assuming different names at different 
places he had rendered it impossible to trace him. In addi- 
tion to this, he was out of funds, and had to sell his horses, 
and as they were very much jaded, it was important to give 
them rest to enable him to dispose of them to any advantage. 
He was detained one day longer than he designed, remaining 
by an accident on the road, which prevented the train from 
leaving at the usual time. 

The fact that he made himself conspicuous, conversed 
freely, and in the cars after leaving Vincennes spoke to sev- 
eral ladies and gentlemen without an introduction, is also 
seized hold of as evidence of insanity. If the human intel- 
lect is to be measured by such a standard as this, there would 
not be, as was remarked by my colleague, a sufficient number 
of sane men in the world to take care of the insane. You would 
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convert the whole of New England into a lunatic asylum. I 
observe sitting on niy left my old and much-esteemed friend. 
Major Robertson, with whom you are all >vell acquainted. 
How long do you suppose the Major could travel on a steam- 
boat or in the cars without having something to say to at 
least three-fifths of the passengers. I am not certain, but it 
would seriousl3’' disturb the equilibrium of the Major’s mind 
if he was not permitted to indulge in this social trait. Men 
in this particular are differentl.v constituted; some are by 
nature extremely sociable, while others are rt'served and dif- 
ficult to approach. We are not here discussing tlie propriety 
or impropriety of speaking to a stranger ivithout the formal- 
ity of an introduction. That depends altogether upon our 
own notions of right and wrong, and upon tlie particular 
school in which wo have been tducated. It certainly would 
not bear the criticism of liord Chesterfield ; but in this West- 
ern country, where eveiy man feels himself the pi*er of his 
follow-man. Lord Chesterfield is no betl<T authority than 
Siuy other person. Each man establishes a code of eticiuctte 
for himself, and in this respect is Ids own lawmaker. 

We are further asked wli.v lie did not sell the watch and 
dispose of the saddlebags; wh.v lit* ki*pt such ovidenees of 
guilt in his possession. It is a ditTicult iiintti^r to determine 
what is the best poliey hi such a case. Sometimes the very 
faet of selling slob'ii properl.v leatls to tin* deti*etioii of the 
thief. If tlie purchas(»r is an honest man, and discovers the 
property adverti.sed, he delivei's it up to the owner, and fre- 
quently becomes very active in proenriiig the nrfest and pun- 
ishment of the oflTemler. In this ease, the sale of the sorrel 
horse to Mr. Gould contributi‘d no little to the discovery of 
the murderer. In either case thf*n* is n risk to run. 

Major Wright is anxious to know why he did not leave 
Hover w'hen he knew thej' were in pursuit of him. It is true 
that on his way from Sm.vrna to St. Louis, he told Couzins 
that he knew it, but there is no evidence of the fact given in 
the case; on the contrary, the evidence is that McGee did 
not go into the town until after the arrest, and did not see 
him until the train passed Smyrna, and the prisoner was not 
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acquainted with either Wentz or Couzins. Wentz, it is true, 
consulted with one or two lawyers in Dover, but there is 
nothing to show that they communicated the fact to Worrell, 
and we are not to presume that they were treacherous to 
their client. 

The learned counsel thinks if the prisoner were sane, he 
would not have acknowledged to Wentz and Couzins that 
the watch and saddlebags had belonged to Gordon ; nor would 
he have stated to Sturgeon and Taylor that the deceased did 
not suffer after he was shot. If a confession of this char- 
acter proves insanity, then a murderer has nothing to do but 
acknowledge his guilt and receive his discharge. Confessions 
sometimes afford the only means of punishing the guilty and 
thousands have been executed upon them. The acknowledg- 
ment that the watch and saddlebags were Gordon’s was only 
made after Wentz had stated in the hearing of the prisoner, 
**that he knew the watch to be Gordon’s.” It was the ad- 
mission of a fact, after the proof of the fact. It is also pos- 
sible, and even probable, that he designed charging the mur- 
der upon Bruff, for you will recollect that in speaking of the 
cloak left at Vincennes he said, “That cloak would tell the 
tale.” Also when asked at Smyrna why he did not state 
who committed the deed, he replied, “I do not like to talk 
about it as the other man is a Mason.” 

I have now answered the first proposition of the counsel 
upon this issue, and I think you will concur with me in the 
opinion that the conduct of the prisoner furnishes no evi- 
dence of such a want of mental capacity as to render him irre- 
sponsible for his acts. 

Men, after the commission of high crimes, often demean 
themselves in a way that does not comport strictly with our 
notions of wisdom. They are much inclined to think that 
all men look upon them with suspicion, and in their efforts 
to guard against discovery, say and do things that in the 
end lead to their detection. 'Riis was strikingly illustrated 
in the case of Dr. Webster, who had a week to dispose of the 
body of Dr. Parkman, and yet left the thorax of the de- 
ceased in a tea chest, and a full set of mineral teeth, which 
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had been made for the deceased by a dentist in Boston, in 
the furnace; both of which tended to identify the body and 
to connect the prisoner with the murder. Dr. Webster was 
a man of learning, a professor in a medical collegts and his 
knowledge of chemistry placed it in his power 1o destroy in 
a few hours every vestigi? of the body, so that the corpus 
delicti never could have been established. Yet he iieghvted 
to do it. He also volunteered statements to the brother of 
the deceased and others, and addressed anonymous communi- 
cations in a disguised hand to the marshal, in one of wliich 
he stated that Parkinan was murdert‘d on Brooklyn Heights; 
in another that he was taken forcibly on hoard of a ship; 
and in a third that the bo^ly had probably been cut up, placed 
in a bag and thrown over one of the bridgv^s near Boston. 
In fact, nearly evt»ry step he took to draw' suspicion from 
hiinsidf in the end furnished the prosecution with strong evi- 
dences of his guilt. There seems to be a fatality connected 
with murd(T, in which the hand of Providence is visible, 
and Solomon never uttered a greater truism than w'hen ho 
said: *‘The way of the transgressor is hard.’’ 

There is one fjict alluded to by Major Wright which de- 
serves a passing notice. Corporal Mi'ssick states that his 
company and WorreH’s were statioiUHl at the fort in the same 
building. One niglit while witness was acting as guard, pris- 
oner came tow'ards his post — witness hailed him by saying, 
**Who comes there?” Prisoner replied, friend.” Wit- 
ness commanded him to halt by saying, *‘Halt, friend.” Pris- 
oner advanced, gave the countersign, and said, *‘Oood eve- 
ning, sentinel.” Witness let him pass. 

This is thought by Major Wright to be a very hazardoua 
undertaking for a sane man ; but it is fully explained by both. 
Messick and Clark, who state that although the instruction 
to a sentinel is to Arc upon any person who shall attempt 
without authority to pass, yet in time of peace it is scarcely 
ever done. Messick states that he has known others to ap- 
proach a sentinel in the same way, and if the person is known 
to the sentinel, he is most always permitted to pass, though it 
be in viedation of instruotions. Messick knew that it wac 
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Worrell. Sergeant Clark says the duty of a sentinel is reg- 
ulated by his orders, and that he will always permit one of 
his own regiment to pass, if satisfied of his honesty of pur- 
pose. Worrell w^ knew that he ran no risk in attempting 
to pass Messick. 

Tn following the line of argument pursued by the counsel, 
we are next brought to inquire if the depositions filed in be- 
half of the accused furnish any reliable material for this de- 
fense. 

There is no species of testimony so unsatisfactory as that 
of depositions; more particularly if taken, as in this case, 
without a cross-examination. The jury have not the benefit 
of seeing the witness, and noticing his manner of testifying, 
which are almost indispensable in determining the amount 
of credibility to be given to his statements. It will also be 
seen by an examination of these depositions that most of the 
questions are leading, and so framed as to admit of a neg- 
ative or afiirmative answer; but the State has interposed no 
objection to them, preferring that they should go to you for 
what they are worth. 

The first deposition is that of H. T. Clark, who testifies that 
the prisoner was sick in July, 1853, and in December, 1855 ; 
that on both occasions he was out of his mind — on the last 
occasion a physician was called in, who prescribed for him. 
Mr. Clark does not inform us what the character of his sick- 
ness was, and the defendant has not thought it advisable to 
procure the deposition of the attending physician. The attack 
of 1855 is to some extent explained by other testimony in the 
case, to which I shall advert hereafter. In this climate fevers 
are very prevalent, and are almost invariably attended with 
a temporary derangement of mind. I have myself upon sev- 
eral occasions been so affected, and I suppose it is the case 
with two-thirds of this audience. The testimony of Mr. Clark 
for this reason cuts no figure in the case. 

The next deposition is that of H. Miles Moore, who states 
that the prisoner came to his office in Weston, Platte County, 
Mo., in 1853, three years before the homicide, and requested 
deponent to make an application in his behalf to the Secre- 
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tary of War for his discharge. Defendant seemed to be in 
trouble — ^witness told him that he thought it would be a 
hopeless undertaking, whereupon defendant said, **that thei*e 
was no use talking, he wish *d to God he had never bt*en born, 
and that if he could not get out of the army honorably, he 
would not desert, but lie would get himself out for good.*’ 

Mr. Moore gives it as his ^opinion that tiie prisoner was 
laboring under strong mental derangement, and jiredieates 
the opinion upon the simple statement of the prisoner 'Mhat 
he wished he had never been born, and was determined to 
grt out of the army;” an exclamation by a man in trouble. 
yiw !Moore is not a physician, and makes no pretentions to 
any knowledge of the diseases of the mind, and his opinion 
is e(»nstM|umitly of no importance except so far as it is sup- 
ported by the facts upon which he basc*s it. 

In my opinion, the deposition of Mr. Moore furnishes more 
eviclenee of liis insanity than of the prisoner, for wliat saiio 
man would eoine to the conclusion that anothiT man was in- 
sane because in a nioimuit of trouble lie expresseti a n^gret 
at having lieen born. In a W'orld of tribuUilions like this, 
in Avliieh the most favored of us are not i xempt, most imni 
ill times of aRiiction or mental depression give utterance to 
supnilar i^xclamatioiis. No doubt, Mr. ]VIoore lias done it liim- 
self, and if for this reason you should put a straight jaek4d. 
upon him, he would declaim loudly against such an act of 
usuriiutioii. 

We have next the deposition of Frederick A, (hivendish, who 
deposits that on one occasion while prisoner was first ordcTly- 
sergt'aiit, stationed at Port Leavenworth, a man belonging to 
prisoner’s company, and some Irish citizens were engagiMl 
in a dispute, and were making a very loud noise on the stair- 
way leading to defendant's room. Defendant cninc out of 
his room much excited with a revolver in hand and said, “If 
you do not quit making such a damned noise I will blow hell 
out of you.” Mr. Lane testifies to the same fact. 

I see nothing unnatural in this, for it was the duty of the 
defendant as first orderly-sergeant to keep order about him, 
and in the army, where strict discipline is enforced and pro- 
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fanity not considered a crimci I should suppose su(di scenes 
were quite common. Any person discovering a quarrel at 
his door would be likely to resort to harsh means to quell the 
disturbance. Mr. Cavendish also refers to the sickness of 
the prisoner, deposed to by Clark as having occurred in De- 
cember, 1855. Witness saw him in bed and says he seemed 
to him evidently out of his mind; was pulling hair out of his 
head; had been very unwell for two or three days. While 
confined to his bed two women entered his room, and during 
their visit he pointed to a particular spot on the wall, and 
calling our attention to it, remarked: “Do you see that pic- 
ture on the wall? 1 drew that picture today; how do you 
like itf” Witness says there was no picture on the wall. 

The learned counsel did not display his usual shrewdness 
in introducing this deposition, for it occurred to me while 
he was reading the picture scene that it was one of tliose 
hallucinations that never occur in homicidal mania, but is a 
marked characteristic of another disease called mania a poitt, 
or delirium tremens, and this led me to irifiuire a little fur- 
ther into the matter when Lane and Sergeant Clark were on 
the stand, and I think their evidence shows that my conjec- 
ture was well founded. It is evident from all the testimony 
that defendant had but one attack of sickness from the time 
he returned from the plains in November, till his desertion 
in January, and the sickness referred to by Lane, Sergeant 
Clark and Cavendish must be one and the same. Lane, w'ho 
. was introduced by the defense, says he does not think it re- 
sulted from excessive drinking, but cannot say and would 
not swear it did not. He knows prisoner kept liquor in his 
room, for he drank with him several times. Sergeant Clark 
says he saw prisoner every day at the fort, and that he was 
always on duty except when sick — ^recollects that he had an 
attack of sickness between November, 1855, and January, 
1856, after he returned from the plains. The afternoon pre- 
ceding, witness saw him riding into the fort from the direc- 
tion of the town of Leavenworth — ^noticed that he was very 
much intoxicated; so much so that he reeled from one side 
of his saddle to the other, and with much difficulty, kept his 
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se&t in the saddle. Witness also states that he had frequently 
drunk with prisoner in his room. 

What then, I ask, can be inferred from all this, except the 
fact that his sickness and the delirium attending^ it grew out 
of excessive drinking, for there is nothing in the evidence for 
the defense that furnishes us any other explanation of it. 

The deposition of George Urghart has been read and al- 
though a physician occupying the same room with defendant 
from February to July, 1855, yet he makes no allusion what- 
ever to his mind, but simply speaks of him as Ix^ing affection- 
ate to his parents, particularly so to his mother. The next 
deposition is that of Hr, Wm. II. Curran of Kentucky, in 
which he refers to an attack which he supposed to be epilepsy, 
but I will refer more particularly to this deposition when I 
reach that branch of the cast*. We have next tin* deposition 
of Robert W. Raisin, w'ho married a relative of defendant. 
This witness has known defendant 25 or 20 yi'ars, ainl states 
that he always considered him a wild and ecet*ntric youth up 
to manhood. Upon one occasion M'itiu'ss was in liis carriagci 
passing over a bi’idge in Maryland — defiuidant was at the 
opposite end of the bridge, and as he saw witness coining, he 
raised the draw of the bridge, vrhich placed witnt‘ss in great 
danger — ^witness thought it was one of liis common freaks of 
mind, very mysterious. The balance of Mr. Raisin’s testimony 
is confined to the subject of hereditary insanity in prisoner’s 
family, which will be the subject of comment when I come 
to notice that part of Mr. Wright’s argument. The most 
that can be made out of Mr. Raisin’s deposition is that pris- 
oner was a wild and eccentric youth, such as we meet with 
daily in our intercourse with the world. 

Mr. D. Blocher’s deposition is next introduced. He knew 
defendant in 1848 and 1849 in Cumberland, Md. — ^thinks 
he had the head of a man but the mind of a boy. This wit- 
ness gives no reason for his opinion, and in that request is 
a little more shrewd than Mr. H, Miles Moore. If he intends 
by that expression to imply that he was naturally wanting 
in good sense, he differs from every other witness who has 
given evidence in the case. 
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James Dunn in his deposition has volunteered an opinion 
as to the insanity of the defendant. He met him in Balti- 
more in February last, in the office of Mr. Raisin, and con- 
versed with him on the subject of Kansas and Nebraska af- 
fairs. Defendant (in the language of witness) inflated him- 
self with a considerable amount of gas and seemed much ex- 
cited on the subject. If this is evidence of insanity, then 
the people of the United States have been unquestionably 
deranged ever since the passage of the Kansas-Nebraska bill. 

From the testimony of Mr. Gould it appears that while in 
Vincennes he conversed veiy sensibly upon that subject; so 
much so that Mr. Gould remarked to a friend standing by 
“that he appeared to be a very sensible man, and capable 
of imparting much information upon the subject of Kan- 
sas.” 

The next and last deposition in the case is that of Samuel 
Ringold, uncle of the prisoner and brother of Mrs. Worrell. 
For what purpose the distinguished counsel introduced this 
deposition, I am wholly at a loss to conjecture; for even if 
he had establish«>d a pretext for this defense of insanity, the 
testimony of Samuel Ringold would blow it into a thousand 
fragments. Permit me, gentlemen, to read you one inter- 
rogatory propounded to the witness and the answer thereto: 
Question. If at any time since you have knovTi him (de- 
fendant) he has evinced any manifestations of insanity, state 
the time, place and circumstanees under which the manifes- 
tations were made, embracing what he said and what he did, 
and how he acted, and if this was on more than one occasion; 
state the times, places and circumstances. Answer. In the 
negative, except an occasional wildnc.ss and excitability. 
My God, what a farce are we engaged in, sitting day after 
day, seriously and laboriously inquiring whether the prisoner 
was sane or insane, when bis own uncle, who has known him 
from the time he nestled upon his mother’s breast and who 
is attached to him by the strong ties of our nature, and 
who would gladly sacrifice everything but his honor to shield 
him from the law, tells you, though reluctantly, that he has 
never discovered in him any manifestations of insanity. Gen- 
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tlemen, I am tlirougb with the depositions, though it will be 
necessary to call your attention to some parts of them upon 
other branches of the subject. 

I wish now, gentlemen of the jur 3 % to call j’our attention 
for a moment to that part of Major Wright's argument, in 
which he undertook to show that insanity' >vas hereditaiy in 
the family of the prisoner. Upon an issue of this kind it is 
held competent to introduce evidence to show the existence of 
the malady with the parents of the accused, or that it has 
manifested itself through generations of liin‘al ancestoi*s, but 
never, tliat I am aware of, among collateral kindi*ed, and the 
fact that it has exhibited itself among liiunil ancestors is only 
important when connected with other facts and circumKiances 
tending to establish insanitj" in the prisoiuT. Mr. Ta.vlor 
in his work on medical jurisprudence says “that when it is 
transmitte<l bv hereditaiy desemit, it often appears about 
the same age, und(*r the. same form, and is iiuluc<*d by the 
same existing cause in the offspring ns in tin* parent.'’ 

In this case there is no evidence of its existi^ncc at any 
time with either the father or mother of the prisoner. It is 
true that Mr. Raisin and Mr. Ringohl say that they once 
heard from rumor that "Dr. Worr«*11 had attempted to commit 
suicide, but tlie^" know nothing of Ilii» fact thiMnscIves and if 
the attempt had been made, there is no evi(h*nce that it had 
been induced by insanity. 

On the maternal side the pri.soner derives his blood from 
what is called the Kent Island braiieh of tin* Iiing(»ld fam- 
il.v, a very numerous family" scattered over a large portion of 
Maryland ; and the only instaiiee of supposed insanity in this 
branch of the family is that alluded to ly Jlr. Raisin, the 
case of Thomas Ringold. Mr. Raisin does not state whe^ther 
he had personal knowledge of the fact, or whether he derived 
his information from rumor, hut the latter is the moat rea.son- 
able supposition, as he is contradict^Kl b\' Samuel Ringold, 
who states unequivocally that no case of the kind ever oc- 
curred in the Kent Island branch of the family, and it is 
fair to suppose that he knows more about his own family than 
Mr. Raisin. 
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The Dext proposition submitted by the counsel — ^that the 
mind of the prisoner has been seriously impaired by epilepsy* 

Epilepsy is a disease that assumes different grades. In its 
mild form it has never been known to produce any visible 
effect upon the mind, and yields readily to medical treatment; 
but in the aggravated stage results in imbecility, fatuity and 
sometimes in insanity; but never that species of insanity re- 
lied upon as a defense in this case. The symptoms in the 
aggravated form are so well marked that it is impossible to 
mistake it for any other disease. The attack is always sud- 
den, and generally comes on without any premonition. The 
patient is heard to utter a loud cry and soon falls to the 
ground senseless and convulsed. 

Dr. Watson, in his lectures on the Principles and Practice 
of Physic, states that in most cases one of the first effects of 
the spasm is the twisting of the neck; the chin is then raised 
and brought round by a succession of jerks towards one shoul- 
der; the features are distorted; the eyebrows knit, and the 
eyes are fixed and staring; the mouth is twisted; the tongue 
thrust between the teeth and a foam issues from the mouth, 
sometimes presenting a bloody appearance; the hands are 
firmly clenched and the arms are thrown about, striking the 
chest of the patient with great force; the breathing is em- 
barrassed and a choking sound is heard in the windpipe ; the 
face becomes turgid and livid. When the paroxysm is over, 
the patient falls into a deep sleep, and upon waking is wholly 
unconscious of what transpired during the convulsion, and 
does not even know that he has had a fit. It is important, 
gentlemen, that you should bear in mind these symptoms as 
yon scan the testimony given on this point. 

Dr. Worrell states that on one occasion in 1845, while re- 
siding about a mile from Baltimore, his son, who was then 
17 years of age, returned from the city, having been there 
during the whole day. The family at the time were seated at 
the supper table, and an aunt of the defendant went out on 
the porch, and soon returned much alarmed and stated that 
Edward was leading against a tree in the yard, and acted as 
if deranged; the doctor immediately went out and discov- 
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ered him in the condition stated by the aunt; he was ravingr 
and tearinf? and kicking up his heels, and looked wild and 
made strange gestures. They succeeded in getting him in 
the house, and some time after midnight he became pacified 
and fell into a sound sleep. The next morning he appeared 
as usual. The doctor does not pretend to say that it was an 
attack of epilepsy, but saw nothing of intoxication, and did 
not suspect anything of the kind. 

A parent is apt to be blind to the faults of his children, but 
a disinterested person will find no difficulty in detecting 
drunkenness in the scene described, for his conduct was pre- 
cisely such as a boy of his age who had been drinking too 
freely would exhibit. 

He certainly gave no indications of epilepsy, for an epi- 
leptic falls suddenly to the ground, and is never found lean- 
ing against a tree or any other object for support ; nor is the 
spastu generally prolonged over thirty minutes, and in most 
cases not exceeding ten or fifteen; and at the termination of 
the convulsion the patient goes into a sound sleep, but it 
seems the prisoner did not lieeome quiet n!uh‘r w'ven or eight 
hours. 

The next occurrence related by Dr. Worrell took place in 
Portsmouth, ()., in 18;10. His son had been out with some 
young men, who brought him home. T1 h‘ doctor did not st^e 
him until the paroxysm passed off. and thinks the attack was 
much lighter than the one near Haltimore. The evidimce dis- 
closes nothing tending to shonr epilepsy. 

The next attack took place in Kentucky in 1851, and is 
referred to by Dr. Curran in his deposition. Dr. Worrell 
and family w^ere boarding at the time with the father of Dr. 
Curran. Dr. Curran gives it as his opinion that the attack 
was epilepsy, but fails to assign any reason for the opinion, 
and you are left in the dark as to who Dr. Curran is; what 
is the extent of his skill, and W'hat experience, if any, he has 
had in such cases. The opinion may have been to some ex- 
tent the result of information derived from Dr. Worrell, 
for Dr. Worrell states that he told Dr. Curran that his son 
was subject to convulsions. We are further informed by Dr. 
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Worrell that his son had another attack in the same year 
at Winchester, Ky. The doctor was stationed there tempo- 
rarily as a teacher — ^his son slept with some young men of 
the town, one of whom called and told the doctor that his 
son was in a very bad way. The doctor only saw him as the 
spasm was passing off. 

The n(!xt and last attack referred to by his father prior 
to the homicide occurred at the house of a Mrs. Elsay in 
Baltimore, where defendant was boarding in 1852. The doc- 
tor did not witness the attack, and states nothing in relation 
to it of his own knowledge except that he called in Dr. Dum- 
bar. 

Prom 1853 to the commission of the murder in 1856, a 
period of four years, we have no evidence whatever of a re- 
newal of the attack. 

IIer(5 then, gentlemen, you have, according to the evidence, 
but five instances of supposed convulsions prior to the homi- 
cide, and ranging from 1845 to 1852, inclusive, averaging 
less than one a year, and only one of those pronounced by a 
physician to be epilepsy, and, what is very remarkable, in 
no instance did any symptom of epilepsy manifest itself. The 
conclusion is then irresistible that these attacks were de- 
lirium tremens resulting from excessive dissipation, and that 
epilepsy was the pretext to conceal his habits from his par- 
ents. 

Dr. Watson in the work already referred to (page 391) 
says: 

"In the number of fei^ed diseases, epilepsy is one of the most 
common — soldiers and sailors pretend to have epileptic fits in the 
hope of obtaining their discharge from the service. Cases of sim- 
ulated epilepsy also occur continually in onr streets among mendi- 
cants and imj>ostors, who think to excite the compassion and pe- 
cuniary charity of the credulous. It is easy enough, they think, to 
throw their legs and arms about, and to grin; and many of them 
get up a capital sliow of foaming at the mouth by placing a bit of 
soap between the gums and cheek.’’ . . . 

^‘Pretenders are not very willing to perform when they know that 
a medical man is looking on. They choose such situations for their 
exhibitions as are most suitable for their purpose.” 

“The epileptics are often seriously hurt by their falls; feigned 
ones generally come off without much bodily damage.” 
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How admirably does the author's description of feigned 
epilepsy apply to the case of the prisoner at the bar. lias a 
single instance of personal injury been sustained in an^* of 
the attacks mentioned f Why is it that Dr. Bassett, who was 
physician to the jail, five months after defendant was confined 
there, and wdio saw him daily and attended him in a slight 
attack of intermittent fever, never discovered any symptoms 
of epilepsy? And yet as sodn as Dr. Bassett ceased to attend 
the jail, he had one hundred fits in rapid succc^ssion, w^itiiessed 
by no person but his mother. There is no evidence that the 
jailer, or any other person whose duty it is to take charge of 
the prisoner, ever saw him in one of these convulsions. 

He served a considerable time in the army, and no person 
there* ever saw him in one of them, and both Mr. Raisin and 
Mr. Ringold say in their depositions that they iu*ver heard 
of his having fits. Is it not then fair to infer that his is a 
case of simulated epilepsy, resorted to OTi some occasions to 
conceal his dissipated habits from his parents, and in the 
jail to furnish his mother with an apology for eommitting a 
high crime, and to lay a foundation for this d«*fense? 

But suppose for the sake of the argument we admit that 
the five instances referred to in the testimony were caws of 
real epilepsy, wdiat conclusion is to be drawn from that fact. 
It is conceded by all writers on medical jurisprudence that 
the natural tendeney of the disease is to i>roduee imheeility 
and fatuity, and it re<iuires many years with attacks at short 
intervals even to produce this result. 

Dr. Bassett and Dr. Bannister, both of whom stand high 
in their profession, say “that to produce imbecility the com- 
plaint must be of long standing and the intervals between the 
attacks very short. Dr. Bannister for several years has 
been physician to the City Hospital of St. Louis, where luna- 
tics are occasionally treated; he was also for one year an at- 
tending physician in the Philadelphia Hospital, where they 
had upon an average one hundred and eighty insane persons 
under treatment; yet, he never knew a case of insanity to 
result from epilepsy, though he informs you that it is stated 
in the books that it sometimes terminates in that way. He 
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lias treated epilepsy very frequently, and states that a long 
attack with short intervals will result in loss of memory and 
the power to reason, and the mind will gradually sink into 
imbecility and idiocy— has known one instance in which the 
person had fits at intervals of one month, from early child- 
hood to 25 years of age, without impairing the mind at all. 
He thinks it would require a duration of five years, with in- 
tervals of but a few days, to produce even imbecility. 

How absurd then, gentlemen, to suppose that the prisoner, 
who was exempt from any attack for four years immediately 
preceding the homicide, and who, to give him the benefit of 
every supposition, reasonable and unreasonable, that the evi- 
dence furnishes, can only, point to five attacks in a period 
of seven years, has sustained any mental injury. The world 
has furnished innumerable examples of men who, though epi- 
leptic, have become distinguished in science and the various 
departments of literature. 

History records the fact that Caesar and Napoleon Bona- 
parte were epileptic, yet one conquered the world, and the 
other by force of mind and military genius, brought the old 
world monarchies of Europe supplicating at his feet. 

We have now, gentlemen of the jury, reached that part of 
the counsel’s argument, at which he first gave us to understand 
what peculiar phase of insanity his client labored under at 
the time of the homicide. In his speech he sometimes called 
it homicidal mania, and at other times homicidal monomania, 
complicated with epilepsy. The latter, I presume, is what he 
really means, for no other species of insanity would be appli- 
cable to his theory of defense. To properly understand this 
condition of the mind, it is important to know how medical 
jurists have classified the different degrees of insanity. Tay- 
lor, Esquirol and others have treated it under four different 
forms: Mania, monomania, dementia and idiocy, and this 
classification has been universally adopted for its convenience 
and perspicuity. Bay, it is true, speaks of other kinds, such 
as intellectual and moral insanity, but his elam iflc a tion is too 
complicated to be of much practical use in the administration 
of the law. Mania, as defined by Taylor is that form of in- 
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sanity in which there is a general derangement of the mental 
faculties, accompanied by greater or less excitement, some- 
times amounting to violent fury. It arises from a morbid 
affection of the brain, and is distinguished from ordinary de- 
lirium in this, that delirium is usually the result of bodily 
disease. In common parlance, a person laboring under mania 
is said to be mad; he loses all control over himself and re- 
quires close confinement to Iceep him from inflicting injurj'^ 
upon himself or others; in a vrord, he is entirely bereft of 
reason, and therefore irresponsible for any of his acts. 

Monomania he defines to be that form of insanity, in which 
the mental alienation is partial. The patient is subject to 
delusions and is perfectly rational upon every subject not 
connected with his delusion — ^it may bo accompanied with a 
propensity to homicide, larceny, arson or any other offense, 
and is often connected with the subject of religion. A man 
imagines that he is clothed with spiritual power and is com- 
missioned by the Almighty to go into the worbl and pro- 
claim certain doctrines, and upon the fulfillment of his mis- 
sion depends the safety of all mankind ; he is said to be labor- 
ing under a delusion; and when the subject of religion is 
mentioned in his presence becomes w’ild and destitute* of rea- 
son ; yet upon all other subjects is perfectly sane ; capable of 
attending to business, and moves in society without exciting 
any suspicion of his mental disorder. If he commit.s a crime, 
he is responsible for it unless it is connected with the partic- 
ular delusion. It may be accompanied with a iiropensity to 
murder, as when a man imagines that the world has con- 
spired to take his life, and every man ho meets is seeking an 
opportunity to accomplish it, and that his only safc‘ty is to 
kill all who approach him ; he is said to be laboring under a 
delusion and therefore not criminally responsible for a homi- 
cide committed while under the delusion. But if he had com- 
mitted larceny there could be no question as to his ixispon- 
sibility; as no connection could exist between the crime and 
the delusion. A leading case in point is reported as having 
occurred in England (5 Carrington & Payne, 168), in 
which a man by the name Oxford was indicted for the mw- 
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der of one ChisualL It appeared in evidence tiiat the pris- 
oner labored under a notion that the inhabitants of the town 
of Hadleigh, of whom Chisuall was one, were continually is- 
suing warrants against him with intent to deprive him of his 
liberty and life; that he would frequently under the same 
notion abuse persons whom he met in the street and with whom 
he never had any dealings or acquaintance of any kind. In 
his waistcoat pocket a paper was found, headed “list of Had- 
Icigh conspirators against my life.” It contained forty or 
fifty names, and among them “Chisuall and his family.” 
There was also found among his papers an old summons 
about a rate, at the foot of which he had written, “This is 
the beginning of an attempt against my life.” 

The medical witnesses in the case testified that from the 
evidence given, the prisoner, in their opinion, labored under 
that species of insanity which is called monomania ; and that 
he committed the act while under the infiuence of that dis- 
order, and might not be aware that in firing the gun his act 
involved the crime of murder. 

Ray gives another case, which occurred in 1843 — a Scotch- 
man named McNaughton met in one of the streets of London 
Mr. Drummond, the private secretary of Sir Robert Peel, 
and shot him dead with a pistol. For some time previous he 
had entertained a delusion that he was pursued by enemies 
that followed him everywhere, blasting his fame, disturbing 
his peace and filling him with intolerable inquietude; and 
fancying his victim to be one of the crew, he determine to 
sacrifice him. His insanity was not obvious at sight ; he had 
recently transacted business and behaved with propriety in 
the ordinary intercourse with men. Was it not for the un- 
necessary consumption of time I would refer you to other 
cases in which this character of delusion has manifested it- 
self; but I pass on to the next form of insanity as given by 
Taylor and known as dementia. He places under this head 
those cases in which there is a total absence of all reasoning 
power caused by the destruction, and not the perversion of 
the mental faculties. There is a want of memory as well as 
a want of consciousness on the part of the individual of what 
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he does or says. Prolonged disease and extreme old age con- 
tribute largely to this species of insanity. Ray says, '‘The 
mind passes gradually from its stnind and natural condition 
to the cnfeeblement and total extinction of its reflective pow- 
ers. When we see a person gn‘atly advanced in life, who 
has lost his recollections of persons, things, dates and events, 
and who in his tone, conversation and habits plays the juirt 
of a second childhood, we say In* labors uiuier dementia. 
Idiocy is characterized by the want of nientjd power, being 
congenital. The person comes into the world without intel- 
lect and goes out of it in the same condition, lli* is called a 
natural fool, incapable of ri*asoniiig at all. 

But we must n^turii to the subject monomania, for it 
is under the head of homicidal inononninia tiiat tin* defense 
in this case necessarily comes. Homicidal moiiotuania is de- 
fined to be a state of ]>artiad insanity, accoin]>:nued by an irre- 
sistible inipul.se to commit murder. It difTcrs from mania 
and other forms of insanity in this, that tlu*re is no a]>pcar- 
aiice of disorder of (diher mind or body. It cannot be traced 
to any physical cause and hence tlie labor of the learned 
counsel to establish the existence of epilepsy in his client was 
an entire waste of ammunition. The di'siri* to kill is sudden 
and the impulse irresistible. Nearly all authors on medical 
jurisprudence lay down certain tests by wliicli the (existence 
of the disorder is to be ascertained, and I ]>ropose now to 
apply these tests to the ease of the prisoner, as the best method 
of determining whethcur he killed Gordon by means of this 
irresistible impulse. 

The first test of a homicidal monomaniac is “that he never 
has accomplices.’’ This, I believe, is almost universally con- 
ceded, and I know of no case in the books which furnishes an 
exception to the rule. 

' How stands the case with the prisoner at the barf He had 
an accomplice in Bruif, who deserted with him from the fort, 
was present aiding and abetting in the murder and fled with 
him to Vincennes. 

Another test is this: sane man always acts from real 

motives, while the insane man or monomaniac is without a 
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motive, or if he aengne a motive, it ia eoimected with hia de* 
Ivaion.” 

Nnmerona inatancea are given in which parenta have mnr* 
dered their children, notwithatanding th^ were atronglj at- 
tached to them. Nuraes have destroyed children placed in 
their charge, and between whom a warm attachment had 
grown up. Taylor rdates the case of a man named Green- 
smith, who murdered four of his children and the motive 
assigned was that he was apprehensive they would be turned 
into the street. He was a •mii.Ti of industrious habits and an 
affectionate father. The nnpulse came upon him at the 
time of the perpetration of the crime. He shook hands with 
his children before stranglmg them and bid them an affec- 
tionate farewell. Men living upon the most amicable terms 
with their families have been known suddenly to be seized with 
the delusion that their children were conspiring to destroy 
them, and while under the delusion, have made wills, giving 
the property to strangers. The fact that a monomaniac acts 
without an adequate motive is well recognized. 

How stands it with the prisoner? Does any one doubt that 
he committed the crime charged against him, for the pur- 
pose of appropriating to himself the money and the property 
that Gordon had about him? 

Another test is found in the fact ‘‘that a monomaniac thinks 
his acts are consistent with reason and the general conduct 
of mankind, and as a natural consequence of this, he makes 
no attempt to conceal the crime or make his escape, but openly 
confesses it.” 

He cannot be convinced that he has done wrong, and in this 
respect his conduct differs from mere eccentricity, which is 
often confounded with insanity, for an eccentric man will 
be readily persuaded into the impropriety of his conduct. 

The prisoner in this case not only attempted to conceal the 
crime but fled to Dover, where he no doubt supposed he was 
secure from detection. There certainly is no evidence that 
he entertained the idea that he did right in killing Gordor 
A further test is “the loss of affection for parents, wife, 
children and friends.” Ray, Taylor and other writers com- 
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ment upon this at considerable length, and give a variety of 
instances from which it appears that in nineteen cases out 
of twenty the victim of the monomaniac is some person nearly 
related to him. The father de8tro>'a the son, the son the 
father, the mother her suckling babe, the brother the sister, 
and the sister the brother. 

The delusion is most apt to be connected with those who 
are in daily intercourse with them. The case of Green- 
smith just referred to is a striking example of the kind. Tay- 
lor cites other cases: the case of Nicholas Steinberg, who cut 
the throats of his wife and four children in 18.*14: the case 
of Lucas, who destroyed his three children in 1842; and the 
case of Giles, who cut the throats of his two infant children 
and then committed suicide. 

In all these eases there were no previous symptoms of in- 
sanity, nor any irregularity of conduct exhibited by the homi- 
cides. In the case at bar, the proof is that the prisoner is 
much attached to his parents and friends, and for his mother 
has always manifested an ardent attachment No instance 
of attempted violence to any relative, friend or acquaintance 
has been given in evidence. 

Sleeplessness is spoken of by Ray as another test, though 
not always to he relied on. He says, *‘in real mania the 
patient will be days and even a week without sleep; while 
the simulator if aware of this feature of the disease, will be 
observcHl, when faithfully watched, not to protract his sleep- 
lessness to anything like the period which it commonly attains 
in the real disease.” 

I am not aware that the defendant’s counsel has furnished 
any evidence tending to show that the prisoner has not en- 
joyed the privilege of his accustomed rest. 

Ray says, nothing irritates a monomaniac more than to 
be called insane. He stoutly repels the idea and maintains 
the reality and correctness of his delusion.” The prisoner 
here seems to be extremely thankful for any evidence tending 
to establish his insanity, and in fact has made two affidavits 
for continuance at different terms of this court, upon th^ 
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gronnd of absent witnesses by whom be expected to prove 
that he was insane. 

I shall not contend that all of these tests are infallible, for 
doubtless some of them do occasionally fail, but as a guide in 
an inquiry of this kind they are invaluable ; and when it can 
be shown as in the case here, that the prisoner’s conduct does 
not square with either of them, it is certainly very safe to 
conclude that he is not a fit subject for this defense. 

The subject of insanity in its various forms and stages is 
exceedingly difficult to comprehend, and hence the courts 
both in England and in this country, acting upon the sug- 
gestion of medical jurists have laid down a rule for the guid- 
ance of jurors in such eases, which has become of great prac- 
tical utility and relieves them of much embarrassment. The 
rule brings down the inquiry to the single question of ca- 
pacity to distinguish between right and wrong, at the time 
when the act was done. In the case of the State v. Baldwin 
(12 Mo. 223) the Court charged the jury : That if they found 
from the evidence that the defendant committed the act 
charged, the question then for them to determine was whether, 
at the time, he was capable of knowing that the act which he 
was committing was an offense against the laws of God and 
man, and had at that time the power of choosing between 
good and evil in reference to that act.” In reviewing this 
charge the Supreme Court say that they can perceive no legal 
objection to it. 

In the case of Bex v. Oxford, which has already been quoted. 
Lord Denman said in his charge to the jury : 

"The question is, whether the prisoner was laboring under that 
species of insanity which will satisfy you that he was quite unaware 
of the nature, character and consequences of the act he was com- 
mitting; or, in other words, whether he was under the influence of a 
diseased mind, and was really unconscious, at the time he was com- 
mitting the act, that it was a crime; the insanity must be such as to 
deprive the party charged with crime of the nse of reason in regard 
to the act done. He may be deranged on other subjects, but if ca- 
pable of distinguishing between right and wrong in the particular 
act done by him, he is justly liable to be punished as a criminal.” 
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The opinion of Lord Denman is cited in 1 Archbold ^s Crim. 
Prac., 12, 10, 11, and is recognized as the law by our Supreme 
Court in the case of the State v. Hutting, 21 Mo. Rep. 464. 
The question of incapacity to determine between right and 
wrong, and to choose between good and evil, is a fact to be 
established affirmatively by the defendant, and it must be 
so established as to leave no doubt upon the minds of the 
jury; for the mere fact that the defendant might possibly 
be insane is no ground for acquittal. 

This, gentlemen, is a safe rule, and one which will afford 
you much assistance wlien you come to deliberate upon your 
verdict. Can any man suppose, who has heard the evidence 
in this case, that at the time of the commission of the murder 
the prisoner had not sufficient mind to distinguish between 
right and wrong; did not know that he was violating the law 
of Ood and man ; or can any person suppose tliat he was act- 
ing under an influence which he was incapable of resistingf 
Does not his whole life, particularly that portion spent in the 
army, give such an idea a positive contradiction f 

Lieut. Robinson was stationed with defendant at Fort 
Leavenworth in 1854, and during that year crossed the plains 
ivith him as far as Fort Union, New Mexico; yet he never 
saw anything like clilepsy or unsoundness of mind about 
him. He further states that the office of orderly-sergeant is 
the most important in the company, its duties being very 
arduous, and that no man can flll the place whose mind is in 
the slightest degree impaired. Yet the prisoner discharged 
the duties well, and w'as considered the b(*st orderly at the 
fort. It is furthermore a regulation in tin* army to receive 
no man who labors under mental or bodily dist^asc. These 
are facts worthy of serious consideration. Notwithstanding 
he was in the army for a considerable length of time, contin- 
ually with arms about him and in daily intercourse with men 
armed like himself ; yet no instance is given in which he was 
seized with this sudden impulse to take the life of his fellow- 
man, and is it not remarkable that this impulse should take 
possession of him at the particular spot where Gordon was 
killed; and is it not strange that this impulse should drive 
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liim to search the pockets of the deceased, appropriate their 
contents, conceal the body, and take and carry away his horse, 
saddle, saddlebags and watch f Was it under this irresistible 
impulse, that he changed his name, sold Gordon’s horse to 
€h>uld and fled to Dover t 

Why is it that we are left in the dark when the gentleman 
had it in his power to explain this extraordinary phenomenon 
of the human mind ? 

It is now, gentlemen of the jury, two weeks since you were 
impanelled, and as this, the last day of the week, is fast draw- 
ing to a close, you no doubt feel anxious to return to your 
homes and families; I shall therefore detain yon but a few 
moments longer. The facts devdoped in this case show one 
of the most cruel and bloody murders ever committed on the 
highway. Indeed, the annals of crime scarcely famish a 
parallel to it; and now it remains for you to say what shall 
be done with the murderer. Tou must convict him of mur- 
der in the flrst degree or discharge him, for his case contains 
none of the elements of a lesser offense. It may be painful 
to consign a fellow-man to death, but the duty is enjoined 
upon you by both human and divine law. “Moreover, ye 
shall take no satisfaction for the life of a murderer who is 
guilty of death, but he shall surely be put to death ; for the 
land cannot be cleansed of the blood that is shed Hierein but 
by the blood of him that shed it.” 

It is a lamentable fact that of late years crime has in- 
creased in our country with fearful rapidity. You cannot 
take up a newspaper without being startled at the recital of 
some bloody deed. In our large cities no man is secure who 
walks the street after the setting of the sun; and if it is 
known that he has money about his person he is shot down 
or dirked with as little ceremony as a butcher slaughters his 
beef for market. This is no doubt to some extent owing to 
our greatly increased population and partly to the luxurious 
habits of the age, but a more potent cause than either grows 
out of our remissness in executing the laws. Jurors lose sight 
of the fact that the chief object in punishing an offender is 
to deter others from committing a like offense; they seem to 
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sappose that the culprit is alone interested; and upon bare 
conjectures or a mistaken sjnnpathy turn him loose upon so- 
ciety encouraged to plunge still deeper in crime and iniquity. 
This disinclination to enforce obedience to the law is said to 
be the bane of republics, and no doubt contributed in a great 
degree to the downfall of the Roman Empire. Rome was 
once the mistress of the world, but no sooner did licentious- 
ness and disorder gain the supremacy than she sunk into an 
insignificant dependency. Our republic is yet in its infancy, 
and although we have done more to extend the ar»‘a of human 
freedom than the most sanguine votaries of libert.v could 
have lioped for. yet we are far from Iwing able to calculate 
with any certaint.v upon the futun*, and he who flatters him- 
self that our ship of State is never to encounter an angry 
sea greatly underrates the depravity of the human heart, 
itn unrestrained liberty is as great a curse as a despotism, 
and the true secret of political economy is to steer between 
the ttvo extremes. If we wish to avoid the fate of other re- 
publics, we must temper our liberty with proper restraint. 
We must enact wise and humane laws and permit no man to 
violate them with impunity. A settled conviction in the pub- 
lic mind that the laws will be strictly enforced without re- 
gard to person or condition is alone esstmtial to check the 
onward course of crime. Unfortunatel.v so many avenues of 
escape are offered to the offender that he has ceased to regard 
the law as an obstacle in his way ; he counts the chances and 
finds the percentage largely in his favor. For every fifty 
murders committed in this country there are not exceeding 
three or four executions. This is not the fault of the law, but 
of those who arc called upon to execute the law. Under our 
form of government there is no tribunal whose duty is so 
responsible and upon the faithful discharge of which so much 
depends as a jury ; for except by your edict no man can be 
brought to punishment for a violated law. I conjure you then 
to meet this responsibility so far as this case is concerned 
with a full determination to do justice to the State as well as 
the accused, and if yon are satisfied beyond a reasonable 
doubt that he committed the crime as charged in the indict- 
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ment, saj so, and let him abide the consequences. It was a 
voluntary act on his part, and he committed it with a fall 
knowledge that he thereby justly forfeited his life. .Should 
you find him gailty of the charge, how different even then 
will be his fate from that of his victim! The law, in its 
mercy will give him ample time to atone for his crime, to make 
peace with an offended Ood, and to receive the parting ben- 
ediction of his family. Bnt poor Gordon was sent into eter- 
nity without warning; without even time to say, “Gk>d be 
mercifol to me a sinner!” 

The learned counsel has invoked your sympathy in behalf 
of the prisoner’s parents, particularly the mother, who has 
been a daily attendant upon this trial. The appeal was un- 
necessary, for I presume no one within the hearing of my 
voice is so destitute of the kinder feelings of our nature as 
not to commiserate their condition. I know well the tie that 
binds a mother to her child, and if sympathy can lighten the 
burden that presses upon her heart, most cordially will we 
unite with the counsel in extending it. But he should not 
have exhausted his sympathy here; he should have saved at 
least a portion of it for another whose heart has also been 
made desolate by this foul murder. Poor Gh>rdon had a 
mother. She still lives, wrecked in body and mind. Left 
a poor widow when the deceased, her only son, was in his 
tender years, she struggled hard to give him the benefit of a 
liberal education, and finally succeeded, although it left her, 
in her old age, reclining upon him for support. Nobly did he 
respond to the call; for from the time he reached manhood 
till his death, he never failed to divide with her the product 
of his toil. He was a son worthy of such a mother, kind, 
affable and affectionate, and free from those vices which so 
often lead astray the youths of our country. By this cruel 
murder this mother is thrown upon the charity of a cold and 
heartless world, and at a time of life when illy prepared to 
encounter its frowns. May God in his mercy throw around 
her his protecting arm. Could you see hef as others have 
seen her, bowed down by a grief too deep for tears to quench. 
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you would experience no difficulty in iindingr a suitable ob- 
ject for the exercise of your sympathy. 

Gentlemen, I have done; may the Almighty so direct your 
minds that in the verdict you shall render, no cause shall 
be found for future regret. 

THE CHARGE TO THE JURY. 

Judge Stone. The jury are instructed by the Court that 
if they find that the prisoner killed Mr. Gordon as charged, 
then their next duty will be to inquire and determine, first, 
whether such killing be murder, and if murder, whether in 
the first or sc^cond degree ; or, second, whether it be not excusa- 
ble in consequence of the mental insanity of the prisoner, in 
a degn^e which exempts him from any aecmintability. To es- 
tablish the guilt of murder in the first dt‘gree, the law requires 
evidence of a character which, of itself, and by fair and nat- 
ural inference, proves the killing to have been a wdlful, de- 
liberate and premeditated act, as contradistinguished from 
one done in the heat of passion and without intention. In 
other words, that at and b<»fore the time of inflicting the mor- 
tal wound the prisoner intended to kill Mr. Gordon, and that 
such killing was the deliberate and premeditatt‘d act of a mind 
capable at the moment of reasoning and delilM^ratiiig on the 
rea.sons and motives influencing to its commission, when free 
from the perverting influences of insane delusions, or the 
controlling impulsc^s of sudden and violent passion. 

In murder in the first degree the facts and circumstances 
which indicate deliberation, malice and premeditation are 
required to be proved affirmatively by evidence in the causes 
Such evidence as by fair and natural inference alone and 
without a resort to presumptions of law' or artificial rules of 
legal reasoning, establish the facts required to be proved ; 
and although deliberation, malice and premeditation may Ik*, 
and often is, a conclusion of law from a given state of facts, 
yet, until the facts from which the law deduces the existence 
of such deliberate malice are first established by competent 
affirmative evidence, no inference can be drawn from the fatt 
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of killing alone, to establish the guilt of murder in the first 
degree. Some of the facts and circumstances from which 
the law deduces the inference of malice and premeditation 
consist in the proof of the previous threats, former grudges, 
a Isdng-in-wait for, and seeking occasion to do some personal 
injury. The statute mentions these as some of the more ob- 
vious and prominent indications of deliberate malice, but there 
are others equally efficient, such as killing to accompli^ some 
unlawful purpose, as to rob the person killed ; a killing from 
mere wantonness and disregard of human life ; a killing with- 
out motive and without passion ; or if, in passion, without an 
adequate provocation to excite it to that degree, or where the 
circumstances attending the killing exhibit a depravity and 
malevolence of heart, a disregard of all social duty and a 
fatal propensity to crime and mischief. Such a state of facts 
are the clear and unerring indications of a condition 
of mind and heart which the law denominates deliber- 
ate malice and premeditation, and when proved establiidi 
the guilt of murder in the first degree. Every intentional 
killing of a human being which, from the facts and circum- 
stances established, and actually shown to exist by evidence 
disclosing them, we cannot rationally ascribe to misfortune, 
necessity or to the strong impulses of sudden and violent pas- 
sion, is a wilful, deliberate and premeditated killing in the 
meaning of the statute and is therefore murder in the first 
degree. No definite length of time is required for delibera- 
tion before the giving the mortal stroke to characterize the 
act as a deliberate and premeditated killing. 

If the slayer was for a single moment of time before strik- 
ing the mortal blow in a condition of mind capable of thought 
and deliberation, when free from the control of sudden and 
violent passion, and did thus deliberately determine to do 
the deed, it is sufficient. 

But the jury should remember that passion alone, without 
proof of an adequate provocation to excite it, is not sufficient 
to rebut the inference of deliberate malice and premeditation, 
or to extenuate the act from murder in the first degree to 
some less offense. Indeed, passion without provocation is 
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rather an evidence of such deliberate malice. To allow to 
passion any extenuating quality, the proof must disclose the 
existence of an adequate exciting cause. The clemency of the 
law is not extended in favor of a class of mankind, whose 
minds and hearts, from habit and indulgence, prove the 
darker passions are apt to become too easily and dangerously 
excited upon slight provocation, and to resent slight affronts 
with disproportionate violence. The provocation which ex- 
tenuates an act of homicide in consequence of the passion it 
excites must be of a character and degree which in a heart 
not naturally wicked and depraved would be reasonably cal- 
culated to produce the result. Mere words, however re- 
proachful and insulting, are not a sufficient provocation to 
lessen the grade of crime of an act of homicide. 

Aliy act of killing a human being, therefore, which from 
the facts and circumstances disclosed and affirmatively estab- 
lished by evidence in the cause, we cannot reasonably and 
fairly refer to the controlling impulses of sudden and vio- 
lent passion, upon adequate provocation, and where in addi- 
tion it is made to appear by the evidence that the killing was 
the result of design and intention of the person inflicting the 
mortal wound, is a wdlful, deliberate and premeditated killing 
in the meaning of the statute, and is murder in the first de- 
gree. 

On the other hand, unless the eircumstaiiees indicating de- 
liberate malice and premeditation are afiirinatively proved 
by the evidence in the causey to have existed in the partic- 
ular ease wc are examining, thou the law presumes the killing 
to be murder in the second degree only. Murder in the first 
degree is distinguishable from murder in tlie sf^cond degree 
in this, and although each requires the same characteristic 
quality of deliberate malice, and although then? is supposed 
the absence of proof of sudden and violent passion alike in 
each degree, yet in murder in the first degree the law requires 
that the facts and circumstances indicating deliberate malice 
and premeditation shall be shown and established as affirma- 
tive facts, dedueible from evidence in the cause alone, and to 
be found by the jury. Whereas, in murder in the second de- 
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gree, they are deduced as an implication of law, in the ab- 
sence of such affirmative evidence (the killing being only 
proved) and to be declared by the Court. Mere presump- 
tions of law arising from the absence of extenuating evi- 
dence, and where the circumstances attending the killing are 
not fully disclosed, are not allowed to supply the affirmative 
proof of the facts and circumstances indicating deliberate 
malice and premeditation required in murder in the first de- 
gree. The jury must be able to find as an affirmative fact, and 
from the evidence alone, that the killing of Mr. Gordon at 
that moment of time was deliberately and intentionally done 
by the prisoner before they can find him guilty of murder in 
the first degree. And if from all the evidence in the cause, 
and from the evidence alone, the jury cannot, in the exer- 
cise of their natural reason, find as an affirmative fact, that 
the prisoner did intentionally, deliberately and premcdi- 
tatedly kill Mr. Gordon, as charged, then, in the absence of 
evidence of extenuation, such as violent passion upon sudden 
and sufficient provocation, the law adjudges such killing to 
be murder in the second degree only. 

But as there is evidence in the cause conducing to show 
that more than one person may have been present at the 
supposed killing of Mr. Gordon, and the jury, in consequence 
of a possible doubt as to which of the parties may have in- 
fiicted the mortal wound, may be embarrassed, being ignorant 
of the law in such case, they are further adAdsed and instruct- 
ed, that where there is a common purpose to commit a crim- 
inal act, participated and concurred in by two or more per- 
sons, and one of them actually commits the act, the others be- 
ing present, aiding and abetting him in its accomplishment, 
the law adjudges the act of the one who puts hands to and 
actually does the deed, to be equally the act of each and all 
so present, aiding and abetting in its perpetration. All are 
responsible for the acts of each, done in pursuance of and in 
furtherance of the common design, and are held to be equally 
the guilty instrument of its perpetration. Nor, indeed, is it 
necessary that they should be actually present at the com- 
mission of the principal act, if sufficiently near by to. render 
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assistance, if indeed, to watch to prevent surprise, and by 
the knowledge of that fact, encourage and inspire the active 
agent with confidence and resolution to do the deed. It is 
not alone sufficient to render such persons liabhs that they 
were present at the doing of a criminal act, the evidence 
must go farther, and show that they participated in the 
guilty purposes of the principal perpetrator of the deiHl, 
and were present aiding and abetting in its accomplishment. 
If, therefore, the jury find that the prisoner actually shot Mr. 
Gordon, or that William Bruff did it, himstdf having knowl- 
edge of his purpose, and being present aiding and allotting 
liim in the deed, then they will find him guilty of murder in 
the first or second degree, ns the evidence in the cause shall 
show the killing to iK'long to the one class or the other, accord- 
ing to the law above explained. 

And if upon the whole evidence in the cause, the jury shall 
entertain a n^asonable doubt, of the guilt of the prisoner, they 
will ae<iuit him; but the doubt wdiieh acquits must be such 
as the mind rationally entertains after an examination and 
consideration of the evidence; it must arise out of the evi- 
dence, and is not that species of doubt or hesitation of mind 
which the jury may he disposed to indulge from men? idle 
fancy or vague conjecture. 

But the jury should not lose sight of another important 
and essential element of all crime, which in this ease is 
brought prominently into view by tlie line of defense* adopted. 
In every stage of this cause the iiu|uiry arises, w'hether at 
the time of eommittiiig the act charged against him, the jiris- 
oncr was in a condition of mind rightly to comprehend its 
nature and moral quality, or, on thi* eoiitrary was he laboring 
under such a defect of reasoning arising from the mental 
disorder as to have no just sense of its enormity? Was he 
laboring under insane delusions of the existtuice of a state 
of facts and circumstances w'hieh in consecpienec deprived 
his act of any guilty consciousness, or whether rightly com- 
prehending the guilty quality of the act, his mind and will, 
from the overwhelming violence of its disease, was brought 
under the control and dominion of insane impulses to aucL 
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a degree as to deprive him of all capacity of resistance. The 
law widely distinguishes between the guilt of an act which 
is the result of criminal design, and one committed under the 
pressure of mental disorder and of its insane impulses. The 
one is regarded as a crime deserving of punishment, the other 
as a misfortune deserving of compassion ; the one is regarded 
as the act of a free agent capable of reason and influenced by 
motives, the other as of a victim of disease and a slave of de- 
lusion. 

In order to impart any guilty or criminal quality to an 
act done in violation of the law, it must appear that the 
person who commits it had at the time mind and intelligence 
sufBcient to deliberate on its necessity and propriety, and to 
form criminal purposes. Such persons, and such only, are 
adjudged capable of crime and responsible for their acts. It 
were a perversion of law and incompatible with the dignity 
of public justice to inflict punishment on that unfortunate 
class of mankind, whose minds from disease have become so 
depraved and perverted as that they have no will, no con- 
science, no controlling power over their actions, and have 
become the unresisting slaves of false impressions and insane 
delusions. 

The diseases of the mind are of so mysterious a nature, and 
manifest themselves in so many forms, and in such various 
degrees of intensity, that, were I otherwise able, it were im- 
possible, in a charge to the juiy, to attempt even any general 
account of them. The evidence relied on to prove, and to 
disprove its existence in the present case, is before the jury 
and demands at your hands the most careful and watchful 
examination. Conflning myself within the limits of my legiti- 
mate duties, all that I propose to do to aid you in your in- 
quiries is to present to your view the general principles of the 
law which excuses an act of homicide on the score of insanity, 
and exempts the unhappy agent who commits it, from any 
accountability. 

Ist. If the prisoner, at the time of committing the act 
charged against him, is found by the jury to have been labor- 
ing under such a defect of reason, from mental disorder, as 
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not to know the nature and quality of the aet« or, if knowing 
it, waa unconacious that it was v^Tong, then the law adjudges 
him to be an improper subject of punishment, and aeiiuita 
him of any accountability. But the jury should be careful 
not to confound a depravation of the moral sense arising 
from mental disorder with that which results from a lack of 
proper culture, or from the long and habitual indulgence of 
the baser propensities and passions. The principle which 
exempts from responsibility extejids only to that class in whom 
the depravation of the moral sense is traceable to mental dis- 
order alone. 

2d Class. Cases of partial insanity may and do exist, in 
w'hich the person affected, although otherwise capable of wa- 
son and judgment, yet labors under insane delusions as to the 
existence of facts and cireumstanees, which, had they in real- 
ity existed, would seem to justify any degrtH* of violence pro- 
portionate to their nature and character, and to relieve the 
person of any guilty consciousness in consequence of such 
act. As where, under the influence of his delusion, he erro- 
neously supposes another to be in the act of attempting to 
take his life, and he kills him to prevent it; or where he in- 
sanely belic?ves himself to have sustained, or be about to sus- 
tain, sonu? other grievous injury in his person, or otherwise, 
and that taking the life of his 8uppo.sed wrongdo<»r is in law 
and morals the i)rop(T and legitimate nmiedy to redress the 
wrong. Or wh**re then* is any other insane delusion which 
prevents the i>arty from perceiving tlie guilty c|Uality of the 
act done by him under its influence. In all these and like 
cases the principle of irresponsibility applies. But the jury 
should again bear in mind that in all the cases referral to in 
the second class, in which the law exempts a person from ac- 
countability for an act under its influence, it innst appear 
that the insane delusion is of a character which naturally 
excites to the committing of the particular act done, or acts 
of the same or similar class. If the act done is a homicide, the 
insane delusion which excuses it must be of a nature and 
character the usual and natural tendency of which is is to 
steal or break out into acts of violence and of blood. If tho 
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insane delusion is of a character the tendency of which is to 
steal it will not excuse a homicide. The act is to be judged 
always by the nature of the delusion, and of the facts and 
circumstances insanely believed to exist, and which for this 
purpose are to be taken by the jury in reality to exist, and 
the moral and legal status of the act determined accordingly* 

3d Class. Another class of cases of insanity which exempts 
its unfortunate victim from legal accountability is where, in 
conscciucnce of mental disorder, the person labors under de- 
lusions, the necessary tendency of which is to break out into 
acts of violence and of blood, without the power of self-re- 
straint, and where although clearly perceiving the moral 
enormity of the act, he is incapable of resisting the insane 
impulse which urges him on to its commission; in short, 
where the act is the necessary result of uncontrollable mono- 
maniac impulse, and not that of a free agent, who is the sub- 
ject of moral influence and governed by will. To establish 
this species of insanity as a justification in the case before 
you, clear proof, or such as will satisfy your minds with a 
reasonable certainty of its existence and presence at the time 
of the killing of Mr. Gordon should be produced, or at least 
the existence of a tendency exhibited on previous occasions, 
becoming habitual and confirmed; and where, in addition, 
the facts and circumstances attending the killing are consist- 
ent with the hypothesis and confirms its existence and pres- 
ence at the time. 

But the jury are admonished that the law presumes every 
man sane, and to possess a sufficient degree of reason and 
freedom of will to be accountable for his acts, until the con- 
trary is established with reasonable certainty. But, on the 
other hand, if the jury should find the fact of insanity in 
any of its various forms and degrees above spoken of is es- 
tablished by the evidence in the cause, with reasonable cer- 
tainty, then every consideration of reason, of law, of human- 
ity and pity for the unfortunate appeals to your sense of 
justice and of right in behalf of the prisoner, and demands 
his acquittal at your hands. 
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THE VERDICT AND SENTENCE. 

The jury retired to consider their verdict They were out 
about an hour, and when they returned the farmmn pro- 
nounced the words: ‘*We, the jury, find the prisoner guilty 
of murder in the first degree, in manner and form as charged 
in the indictment” 

The prisoner was required to stand up and receive his sen- 
tence. He arose, his father and mother on each side of him, 
their arms around his neck. 

Judge Stone. Mr. Worrell, you have appeared before me 
for the last time. It is a most painful duty that T must now 
perform, which is to pronounce upon you the sentence of 
the extreme penalty of the law. It is painful to see so young 
a man and one so respectably coiini'cted who, by his conduct, 
could have raised himself to happiiu^ss and i)ronioted that 
of his family, but wlios<‘ hopes in that respect have betui 
dashed to pieces and blasted by crime of tlie foulest die. 
Yours might have been a path of distinction, but you have 
not chosen that course. Let me advise you that all hiiiiian 
hope for you is ended. But while justice must take its course, 
and while you have but a few days to make preparation for 
eternity, I tell you there is a consolation from heaven — II uto 
is a balm in Oilea<l. Make your peace with Him whose blood 
M-ashi‘tl out all sins. There is your only hope. Though your 
sin be as scarlet. His mediation can make it while as snow. 
Look to the Savior as your only remaining hope. 

I must now prononnee upon you the seiileiiee of the law, 
which is that you be takt^ri hence to thi^ place wliere you enme, 
and that on the 17th day of March, next, between the hours 
of 10 a. m. and 2 p. m., the sheriff of this county conduct you 
to some convenient s]>ot, and there and then hang you by the 
neck until you are dead — and may the Qod of heaven have 
mercy on your soul ! 

Tlie prisonerti counsel appealed to the Supreme Court., which 
aflinned the verdict and sentence. See Missouri Supreme Court Re- 
ports, Vol. 25, page 205. 
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Bruff was afterwards tried and aeqnitted. He was taken baek to 
Fort Leavenworth where he was killed in an attempt to desert a sec- 
ond time. 

THE EXECUTION. . 

Mr. Clark Brown of Union, Mo., who has compiled a History of 
Franklin County, writes: ^^There is no local newspaper giving an 
account of the hanging of Worrell. I have, however, the report of 
eye-witnesses. After the conviction in our circuit court he was taken 
to St. Louis for safekeeping. Sheriff R. R. Jones assigned the duty 
to Deputy Sheriff Amos W. Maupin. George Holtgriewe, who is 
yet living, says that as a livery boy he drove Maupin and his prisoner 
to Washington, a distance of ten miles, to take the train to St. Louis; 
that an ordinary two-seated spring wagon -was used; that he sat on 
the front seat alone and Maupin and the prisoner on the back; that 
both were dressed in ordinary costume, but Worrell had a light 
duster thrown over his la]> to conceal his handcuffs; and that no one 
meeting them would have supposed that they were carrying a crim- 
inal condemned to death. Holtgriewe says that when Maupin 
brought him from St. Louis to be hanged tiiey came the same way, 
and he draws a contrast of this old-time sheriff’s oibcer bringing a 
murderer to his death and the large number of detectives and spe- 
cial odicers wliich are now considered necessary to take a convict 
or suspected murderer from place to place. Worrell knew that any 
attempt to escape meant instant death and that Maupin was a quick, 
accurate shot, fearless and cool.” 

Worrell was executed in June, 1857, by hanging in an open field 
in Union in the presence of 1,000 people, his parents standing at the 
foot of the gallows as the drop fell. — '^Bench and Bar of Mo.” (Bay) 
p. 472. 




THE TRIAL OF JOHN HODGES FOR TREASON. 
BALTIMORE. MARYLAND, 1815. 

THE NARRATIVE. 

Durinir the war of 1812, while the British army was retreat- 
ing from Washington, four stragglers and a deserter were 
captured by the people of a town in I^faryland, through which 
the army passed. On discovering this the British commander 
sent a demand to the town that the prisoners were to be deliv- 
ered up at once or he would return and burn it. A coiiimiitec 
of the towns people decided that they must save it from being 
laid in ashes and John Hodges and another wert* appointed 
to demand the prisoners from the guard that had taken charge 
of them. They did so, and obtaining posst^ion of the pris- 
oners returned them to the British officer. 

John TIodges, for his share in the transaction, was indicted 
for High Treason in the United States Court at Baltimore; 
but the jury’s verdict was not guilty, they being of the opinion 
that though he may have “given aid and comfort’’ to the 
enemy, the circumstances under which he acted fornn‘d a 
good and sufficient excuse. 

THE TRIAL.' 

In the Circuit Court of the United Riates^ Baltimore^ 3/ari/- 
landy May, 1815. 

Hon Gabriel Ditvall,* ] , , 

Hon James Houston,* / ^ 

The prisoner, John Hodges^ having been previously in- 
dicted for the crime of High Treason, his trial 

' Bibliography. •“Report of the Trial of John Hodges, Esq., on a 
Charge of High Treason. Tried in the Circuit Court of the United 
States for the Maryland District, at the May Term, 1R15. Balti- 
more, 1815.” 

* Duvall, Gabriel. (1752-1844.) Bom and died Prince Qeorg© 
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today. A jury was duly impanelled, and a plea of not 
guilty made. 

Elius Glenn, ^ District Attorney, for the Government. 

William Pinkney,^ Thomas Jcnyngs,^ Ppton S. IJeaW and 
John E. IT all, ^ for the Prisoner. 

Mr. Olcnn, District Attorney, opened the case by stating 
that treason w^as a crime of the deepest dye, which all nations 
had punished w'ith exemplary severity. In the United States, 
he said, it had been limited to two species, viz: levying war, 
and adhering to the enem^’', giving liim aid and comfort. — 
Laws U. S., April, 1790, Sec. 1. 

It was the second species of treason of which the prisoner 
stood accused ; and it had been committed under the following 
circumstances : 

While the British army was on the retr(*nt from the city 
of Washington last summer, as they passed through Prince 

County, M*l. Clerk Colonial Ijogislal ure ; Member of Congress, 
1794; Presidential Elector, 179(5-1800; Judge Maryland Supreme 
Court, 1790; (kmtroller V. S. Treasur>^, 1802-1811; Associate Jus- 
tice Supreme ('ourt of the United States, lSll-18.‘i."). 

*ITorsTOW, Jawes. (1707-1819.) Born Clicstertown, Md.; Ad- 
mittcMl lo Bar, 1800; United States District Judge, District of Mary- 
land, 180(5-1819. 

^(Ilenn, Elias. (1770-1846.) Born Elkton, Md.; United 
Stales District Attorney, 1812-1820; T^'niled St. lies District Judge, 
District of Maryland, iS24-lS36; Died in Baliimorc. 

® Pinkney, William. (1704-1822.) Born Annapolis, Md.; 
Member Convention which ratified the Constitution; Envoy Extra- 
ordinary (1800) and Minister Plenipotentiary^ (1808) to England; 
Settled in Baltimore, 1811; State Senator, 1812; Attorney General, 
1812-1814; Meinher of (\>ngrp8S, 1791-17t>3, 181 .VI 817; Minister to 
liiissia and Envoy to Naples; United States Siuialor, 1819-1822; 
Died in Washington. 

® Probably Thomas Jennings, though the name is spelt Jenyngs 
in the original report. In the Baltimore directory' (isi4-ir>) tiie 
only ni.an of this name is a ‘^Thomas Jennings, atCy at law.” Up 
to 1833 the name continues to api)oar in the Biiltimore directories. 
Scliarf’s Clironiclcs of Baltimore (1874), 163, mentions a ^‘Thomas 

Jennings,” who in 1778 declined an ap]iointment as Attorney Gen- 
eral. ilnirs Baltimore, Its History and Its People (Vol. 1, p. 622) 
mentions among the men prominent in the pre-revolutionary times 
a “Thomas Jennings.” 

^ Heath, I^pton S. (1785-1852.) Bom Maiydand. A lender of 
the Maryland Bar and though never married, was the head mi sup- 
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George county, some of the pt*ople of the town of Upper Marl- 
borough took four stragglers wlu> were following the army. 
They were sent into the interior of the country tt>gether with 
a deserter. As soon as they were inisse<l they were demanded 
by file British eo:nm;i:;der. under a llireat that tlie town 
should be destroyed if In* wi»iv not obeyed, ronimnnieatioiis 
passed between tin* two parties, the result of which was. that 
the men were ivstored. or placed in a situation to bt* taken by 
the enemy. In eff«M*ting this n*st oration, the t>risoner wjw 
anion*' the most active. In a moral point of view, some excuse 
might be found for his eondiiet : but with rt'gard to the de- 
serter, tln*re was no exeuse, moral, legal, or ^mlitieal. De- 
serters, it is well known, are always put to death ; and, in 
order to save my property, I have no right to immolate the 
lives of my fellow eroatiires. 

port «>f Ji huge family of n*latives. Uniied Stall's Dislricl Jiulge, 
District uf Maryland, I8d()-1852; Died in Ibiltirnore. 

JoriX Kuirr. (1783-182tt. ) Horn IMiilailclpliia; Kdn- 
eafed at I'riiiceton; StudiiHl law and lM*piii practice in Haltiinons 
ISOri; IVofessor of KlieUiric and Hellw-lellivs, I'niversity of Mary- 
land; An arlive Federalist; Seven*Iy wounded in the I'alliinon* 
Kio!.«x of ISpJ; Fdited, 1S0S-1S17, “The AnnTican l^siw .lonrnal;” 
Ifeiiiovcd to Fiiihidclpliia where, from to 1S*J7, he nliii'd the 

“I'lMM fulio,*' niiitrihutiiiiT to it the “Mi'inniy-s of AnamMOi.** wliich 
a!lrar!ed iniieli atleJ!lioii; Kditcd ‘‘Tin* l*hil::flil|'l:i:i Souvenir,” 
(1S'J7», and t'nhlislied i>riv;i!i:’d ami .srh'etrd “M«‘inoirs of Kinineiil. 
IVixins.*’ llis oilier tMihlleal’nins iiirlndi* “Tlie Praeliee and Juris- 
dielioii ef l! e < 'on.rt. of Adi: irrl y” ( I hilliiniiiie, ISOO) ; “Lil'e of Ur. 
Joiin SI’.’Mv,” I relixrd t<» !.is ruili'etrd fiierns (isiti'i, an Kntrlish 
edition of Fnierimin's **M;iriliinc Laws,*' witli other matter (ISII); 
‘‘Traet.'i on Fonstitntional I/iw, (’imtainimj Mr. Livinirstnn's Answer 
to Mr. JelTerson” ( IMiiladeltdiia, ISl.'tL and an edition <if William 
Wirt’s “Itriti^ili S]»y,” l*» which he contributed several h'ilers; Lieil 
at rhiladeliiltuL 

Xo mention is made anywhere of Dali's connect imi with this case, 
lie is, liowevcr, tlie only J[oliii1 K. flail in the Haltiiiiore din‘clory 
for iSKl, ISH-lSlo, where he is cited “atl'y at law” S*'e Apple- 
ton’s Cyclopedia of American Hiocraphy. linr>; l>niki*'s Diclifinary 
of American Rioirniphy. Ifl07; TTerrineshaw's American Hiogra^ 
jdiy, 1007; Philadelphia Xnfionnl Oazetfe. June I'b 1820; Phihidel- 
pliia T’. S. rSazeltc, pTiine IJ. 1820; The "Portfolio,” Vol. 1'?, p. 100 
fmonlions Hall); Philadelphia Dwetory, 1810-1820; Ibiltimort 
Directory, 1810, 1814-T8ir». 
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THE WITNESSES FOR THE PROSECUTION. 


William Caton. Was «eiit Viy 
the governor lafit August to 
Queen Anne on business; saw 
John Randall guarding some 
prisoners and a deserter. The 
two Hodges, jirisoner and his 
brother, rode up and dcmandcMl 
them. They said tliat a detach- 
ment of the "British army had en- 
tered the town the evening be- 
fore, and required them, and they 
liad declared, that imicsa they 
were returned before 12 o’clock 
the next day, they would lay the 
town in ashes. 1 told prisoner if 
he surrendered the deserter he 
was no American — »he would 
stain his hands with human 
blood, lie replied tliat he knew 
what he was about, and wanted 
none of my advice. He was very 
much agitated, and ap]>eared to 
have rode very hard; said his 
wife and children were held at 
stake. 

Jno. Randall, Jr. Satimlay, 
after the engagement at Bladens- 
burgli, General Bowie brought 
three pri.soneTS to Queen Anne 
and asked me to stand guard 
over them, which I did; daring 
the night Mr. William Lnnsdale 
brought another — the deserter. 

Early in the morning the two 
TTodges appeared and demanded 
them; they said that the British 
had threatened to destroy the 
town unless this requisition was 
obeyed before 12 o’clock, etc., 
and that they would hold their 
wives and children as hostages. 
I sent for General Bowie, who at 
first refused to suffer them to go; 
upon an explanation of the 
tiireat, be said it was hard, but 
he supposed they must he re- 
turned. NoUiing was said par- 
ticularly of the deserter in the 
presraoe of Hodges, that I know 


of. It was not until the next 
day that 1 heard one was a de- 
serter; delivered all the prison- 
ers to the two Hodges and Lans- 
dale. It was agre^ that Hol- 
den, the deserter, should not be 
taken further than Hall’s mill, 
which is about a mile from Up- 
per Marllmrough. 

General Bowie. On Saturday, 
while the enemy was retreating 
from the city, was at my son’s 
farm, seven miles from Notting- 
ham; sent my son and Mr. Oden 
to reconnoitre the enemy; went 
to Dr. Beane’s farm; in walking 
over it they met a British sol- 
dier whom they compelled to 
surrender. Three others were af- 
teiw*ards captured by ihc*se gen- 
tlemen and sent to Upper Marl- 
borough. The peo]»ie of that 
place began to be alarmed at 
their being kept there, beennse 
the enemy were in the vicinit 3 \ 
Fearing that they would release 
the prisoners, 1 called on the 
tw'o Hodges and rccjue.sted Ihcir 
assistance in rcirioving tlieni fur- 
ther into the inlorior. They im- 
mediately com]>lied, and depart- 
ed with three, one having pre- 
viously been .sent away under the 
care of Robert Bowie and Oden. 
They were taken to Queen Anne 
and put under guard. 

I wrote to the governor at An- 
napolis informing him what he 
liad done ; remember particularly 
in this letter I s&id, in allusion 
to the co-ofioration of the two 
brothers (Hodges) that if it had 
not been for their promptness 
and patriotism I could not have 
got the prisoners out of Marl- 
borough ; next morning, after 
they had been conveyed to Queen 
Anno, was informed of the de- 
mand and threat made by the 
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British, and that they had taken 
Dr. Beanes and some other geu- 
tlemen of the toiwn, Tvhoiu tliey 
intended to hold as hostages; 
went to the plac« where tlie pris- 
oners were confined; found tla^ 
deserter tiierc; he said that he 
must not be delivcretl up; his 
blood would be at our door; do 
not know tiiat Hodges was pres- 
ent when tliis one was stnt^ to 
be a deserter. 

Never was ]ieoplo so iinivcT- 
sally alaniiod on (Sod’s earth a«i 
the people of Upper Marlbor- 
ough; d«^th and destruction 
w'er© thr«*a toning them every 
moment if they refused to dcs 
livcr up these men. 

Gmtarus llaif. Was called up- 
on by prisoner 14> assist in eon- 
dueling the prisoners to the Brit- 
ish lin<*s; at first n'fas<»d; Hodg- 
es said every American must do 
his duty without reg:ird to dan- 
ger or ineonvenienee; it. w’as 
agreed that Ktdiert Boivie and 
Brookes slundd go to the British 
and ascertain 7)reeis<»ly what was 
the demand; tjjo rest of the ])ar- 
ty, with the ]»risonerH, was to 
follow at a distance; there was 
no lime to spare, it being then 
near 12 o’clock. 

After they had proweded 
about eight miles they W4»n* met 
by a detachment of the enemy, 
headed by Major Kvaiis, who 

said, ‘‘By , gentlemen, you’ll 

all be ruined; you are keei)iiig 
lliem prisoners yet.” Upon see- 
ing only four, he said, “Whore 
are i lie other two?” “the men (al- 
luding to R. Bow'ie and Bro(»kcs) 
that came to the army said there 
were six; you w’anted to sneak 
off with two, did you?” ITodgi« 
or Lansdale answered, “No, wo 
don’t — they are up at that 
house;” pointing to one which 


they had just passed, and whena 
the two had bceu IcfL 

William Lansdale. Dined with 
Dr. Beanes, in company with 
General Bowie and others; he re- 
hUed the capture of the prison- 
ers, and their being sent to 
(Jueen Anne, after which 1 went 
to Hurry Halls, w’icre J fo*!:id 
Uie ih'S4*rter; put him on u horso 
and took him to Queen Ani'e; in 
(he morning was awakened hy 
HcKlgos, who told me of the 
British demand; went to the 
prison; ('aton and lltMlgi^s got 
into an alter«*ation nluiiit 4h‘liver- 
iiig up the dt*serter; lIodgi>H 
said he did not im^in to deliver 
him up. 

Majc»r Kvans told me his or- 
ders were penunplorily to de- 
stroy the town if the prisoners 
wn? m»l returiM'd helon* 12 
ctVlock the next tiny; upon the 
Major lK»ing asked w’lio gave 
these <irdi‘rs, he iinsw<»rc<l “the 
General.” 

W<‘ then fusked to w?e the gen- 
eral, and Major Kvans under- 
took to comlnet iis; he askcsl 
w'here the other two were and 
dirceled me li> gt» h.nck for them. 
On niy ref urn lIfKlgi»s asked him 
what wc lind done; infoniicd him 
of llic demaml; Ilfwlgi^ said 
they ciHilfl not give np the <le- 
serter. One <»f the British ofTl- 
cers saitl, “Gentlemen, do you 
mean to clicat usT If you trc^al 
us ifi tills way w’e shall do ns we 
did in Spain — jmt you all (o 
dealli and destrciy every tiling.” 

Tlie British carrird off T)r. 
Bc*riTies in conser|nenc<* of Ids 
agency in capturing the prison- 
ers. Grr*at apt»n*heiision was en- 
ter! ained for him. 

We had no ex[»ecUition of 
meeting the British so soon; 
Tliey came upon the American 
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party just at a turn in the road, 
near General Bowie's mill. 

Thomas Holden^ 1 eame to 
MarlliorfiUgh when the army was 
halting at Nottingham. Met two 
gentlemen wliom X told I was a 
deserter from the British; they 
took me io Dr. Beanes; after- 
wards Lansdale look me to Queen 
Anne, wlierp I -wjis confined with 
tlie others ; in the morning Hodg- 
es and another person came to 
the door; Mr. Si»aTrow demand- 
ed the names of tlie prisoners, 
and told ns we were to be deliv- 
ered up; 1 begged them not to 
give my name ; 1 would certainly 
1^ put to death; IIodgt« said to 
me, “1 am not determined to 
carry y<»n in." 

We all marched on llie way to 
the Britisli line's; 1 and iinotlier 
prisoner wen» left at a liouse on 
the road, under tlie guard of 
Major Oden. Afler a while, a 
dctuehiiHflit of the enemy ap- 
peannl in sight; J said, “J will 
riui," and Oden g!»ve me leave to 
do so; w'jis aflenvards (uken and 
made niy escape a second time. 

Soltiwon i!iparr(ur. Saw ttcri- 
cnil Ihnvie, John Thomas, and 
Benjamin Ilodges come info the 
lown over night ; Bowie told me 
they had taken some jiri.soners 
from the British and re<nu»sted 
mo fo get a few young men to 
guard them 4 ill morning; next 
day John Ilodges came and said 
ho must take back llie |»rison- 
ers or tlie^ town would lie burnt; 
heard the altercation be-f wen'll Ta- 
ton and Ilodges; Ibidges told 
Cufoii lie xvanted not- his instruc- 
tions; he knew what he was 
about. 

Robert lioivie. IIiHlges went 
with the prisoners ns far as Gen- 
eral Bowie's farm, when* they 
were resciicHl by the British; 
witness and Oden took one up to 


my house; on their way met an- 
other whom we also took; next 
morning we were informed that 
the British had entered tlie town 
during the night, and carried off 
Dr. Beanes, Mr. Beanes, and Dr. 
Hill wJiom they intended to liold 
os hostag(*s for the safety of the 
))risoners; was informed of the 
threat, etc. 

Lansdale and J got into a dis- 
]uite about the deserter. 

Ilodges ])roj>osed that some 
one should go to the enemy and 
ascertain precisely their demand. 
Lansdale and I W'ent forwanl 
for that pnri)osc»; met a British 
officer who said that the men 
must he delivered up or the town 
should he utterly destroyed. 

Benjamin (him, Jr, Was re- 
f|uestr^ I)y General Bowie to go 
with his wm Bnliert to reeon- 
roifn*; went to Alarlhoroiigh and 
found the enemy was gone; we 
went with one of tlie prisoners; 
on our way we took another; 
next morning J^rooke and others 
came and heg-ged tliat they should 
he brought back, as tlie British 
had ihmiteiKHl to destroy the 
town. 

Holden never said that lie was 
a deserler till we got. to tlie 
brick lioiise. llodgt^ then said 
they would go forward with the 
jfMir ]»risoners; the two dc’sert- 
ers were left in my cusfo<ly ; they 
.M>on ran otT, and in a few min- 
utes Major r.vans came in; 
kiio<*ked mo dow'n; asked me 
where the men wen*; said I did 
not. know; Jie threat trued to set 
lire to the liouse; a woman 
pointed out the direction Avhich 
the man had taken and he dc- 
parttvi; shortly after, Hodges 
and others came up; Ilodges 
said there a detachment of 
the British in sight and we had 
better clear ouiselves. 
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Thomas Sparrow. WiiA solic- 
ited by Randall to help piard 
the prisoners; Randall, Benson, 
Wells, and myself mounted jruard 
that niglit; at 12 o clock l^uns- 
dale came in with a deserter; 
next mominfT, Sunday, the two 
lliKlpes came with in format i(»n 
i»f the threat, etc., and required 
that the men should be deli\*ered 
up : went to consult (lenenil 
Btiwie, who said it was ver>' 


hard; that the capture was Icpd, 
blit he supposed we must stili- 
mit; there were three prisoners 
and Tom Holden, tlie dosi*rtcr. 

General Bowie (n^calUni). 
Hodires never pn*ssc»d the deliv- 
t'ry of the deserter. Dr. Itivinc^s 
is a man universally estwiiwni 
and n*spoct<Hl — in whose situa- 
li<m ewr>' one w<Mild fwl an in- 
ten«t; the other hi»sta;ritt also 
were very ivspectable men. 


THK WITNESSKS FOR THE PRISONER. 


Dr, Brmlletf Beanes, Was at 
iny hrolshers on Saturday when 
lliev took one of the men (Hol- 
den) whom tJiey conducted to 
tow’i, and pive in cliarp.? to 
liunsdale to lie* conveyed 4o 
(/iieeii Anne. In the ni^ht a de- 
tachment of Brill ish cavalry, 
ahniit fifty or sixty, came to my 
lionsc*; Major Evjuis s<*an*hed 
the liouse for men or arms, but. 
tindinjr none went away; wmiii 
afterwards ('aptain Brcsiko 
came; he was very much iiiri fat- 
ed; said thait they had carrMnl ofT 
Dr. Bojines ami I lie otliers, and 
spoke of the threat; wisheil me 
to jro with him to tlie two Hodir- 
es and persuade them to jro to 
(^>iicH»n Anno and hriiifr Iwick 
some of the prisoners, and to 
Rohert Bowie, wlio had aiiotlier; 
the two H<mIv<*s immefliately 
afrree<l to fXo. 

Mr. Roiiert Bowie stnuiuoii.'^ly 
eoiwtended that they liad no riirht 
1<» df^inand liis prisoner, as he di«! 
not live in the town, and acted 
iiideperidenlly of the town. If 
lie was a deserter it would be 
murder; he actually shwl tears 
in speaking of tlie fate of the 
man; told him he nml not he iiii- 
(?asy about the desertci^, that that 


tliiiifj: c«»nld he managed; by 
whiHi J llnMiirlit Mr. Bowio 
iiii;rht understand that an opiK>r- 
lunity would Ik* ;riveii t«k the de- 
»K*rtei*s t4> make their eseape. 

J, Ditnaltlson, Before^ dav- 
limik was nrousiul hy Captain 
BnK»k<‘s, who told me of the visit 
and thmit of the British. 

Beam's and 1 met Holden and 
hailed him; he at once said lie 
wis our prisoner; never emisid- 
ere<l him as a ih*M*rter and wlicii 
IliHl^n'S Went for the jiristmers it 
was imjiossihle that he slumld 
know sinythin^*’ of liis ehnracter, 
as he Inid ni»i returned from 
Queen Anne, wii4*n the mail wuB 
•taken. 

When Dr. P*eanes wanled 1110 
to iro witli him in pursuit of 
some En;rlish si>l(liei*s I iieclin«H|, 
he<^ius(* tin* town hml <Mipitnhit- 
<h 1, and 1 thouL’-li! the people 
slukiild take no aetivtf Hte|»s of 
that dwriplion. 

.1fr. Ptttlneif re.'il ;t?i addn*ss 
from till* ;rr;iini jnrv i«i the Pres- 
ident f»r the I 'oiled States, in 
whieh the junu-s expn-ssed their 
n'speci tor the iiiotivf«s of tlie 
]irisoiier, and pmyed for a noil 
prosequi. 


^^r. Olenn praye*! Ilw w>iir1 IIh- Jury’ U'"*' Um* art of 

deliverings up ]>ri4ioiiers or dtsserters w an overt act of liiuli treoNon. 
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Mr. Pinkney. There is no law in this prayer, for it excludes thai 
which is the essence of the offense — ^intention — and if it were other- 
wise the court has no right to instruct the jury, as if this were a civil 
cm. No instance has occurred in modem times of an attempt to 
bind the jury in such a cause by the opinion of the court. What rem- 
edy is there for the party if you errf We may appeal to a higher 
tribunal, it is true; but what is the consequeneef the man is hanged, 
and your judgment is reversed. 

In England did their courts interfere in this mode in the cele- 
brated eosm of Hardy, and Home Tooke and otheisf No. It would 
not have b^n endured. The best security for tiie rights of individ- 
uals is to be found in the trial by jury. But the excellence of this 
institution consists in its exclusive power. The jury are here judges 
of law and fact, and are responsible only to God, to flie prisoner, and 
to their (n^n consciences. After the case is closed you may indeed 
advise, if they ask it, or if you think proper to do so without lieing 
asked by them. But to interrupt the progress of the trial in the way 
])ro])uscd would he monstrous. Suppose the court to give t]*e direc- 
tion, 1 shall not submit to it, as the prisoner’s counsel. I will, on the 
contrary, tell the jiiiy that it is not law. It is my right to do so, niul 
in a case of blood I dare not forego the exercise of it. 1 trust 1 shall 
not be placed in a predicament, which will thus set my duty to a 
man whose life is in my charge, against my respect for this tribunal. 
I pray your honours to suffer this cause to go on in the customary 
and legu manner. 

Mr. Glenn observed thnit it was the practice every day in the crim- 
inal court, and appealed to counsel for tiie prisoner, whose long ca- 
reer as a public prosecutor must have furnished innumerable in- 
stances. 

Mr. Jenyngs said tbait being thus called upon, he was sorry he 
could not aid tlie district attorney by any such precedent. He never 
knew an instance, w^iile he was prosecutor for the state, of praying 
a direction on behalf of the state, though it was frequently done by 
the prisoner. 

The Court said tiiey were bound to declare the law whenever they 
were called upon, in civil or criminal cases; in tlic latter, however, it 
was also their duty to inform the jury that they were not obliged to 
take their direction as the law. In the case at bar they declined giving 
any opinion at present, being desirous to hear counsel. 

Mr. Olenn said he would not now address the jury. 

JIfr. Pinkney. Gentlemen of the jur>': I regret that my 
learned friend across the table has not seen fit to come for- 
ward in support of his case, as I wished to have delivered a 
brief homily on the law of treason ; not indeed for the benefit 
of my client, but for the instruction of others, who appeared 
to stand in need of it. 

But as the District Attorney declined to support the prin- 



JOHK aODOES. 


171 


ciples upon which the prosecution was founded, I do not think 
it necessjiry to trouble the jury with a n^futatioii of them. I 
confine myself, therefore, to a few general observations. 

3fr. Glenn again proposed his prayer to die consideration of the 
oourU 

In support of it, he road the following aiitlioritictt;; 1 East. Cm. 
1. 70. If the joining witli rebels be from fear of ]»reaent deatli, aiul 
wiiile the j>arty is under aeliiul force, such fear and compulsion will 
excuse him. But iin atiprelietisinn, Ihougli ever so w*ell gmiiiided. of 
having property wasted or destmyed, or of siifTering any other mi«i> 
cliief, not endangering the person of tlie party, will he no oxenso for 
joining or continuing with rebels. i6., p. 71. 

2 Dnll. 340. Vigol’s ease. This was an indictment for Ingli trea- 
son, in levying war against tlic United States. BatterMiii, wlio pre- 
sided in that case, said, there wen* twi> poiirts for consideration — the 
facts and tlie intetilion. lie slated the evidence and the dt*sign, and 
eonclndiHl that tlie combination of tlic*se facts with tlii.s di*sign, eoii- 
sniiiniated the crime of higii trcMisoii, in the contemplation of the con- 
stitution and law of the Tiiited Sl.ab's. It may not, mid the judgi\ 
lie iis4‘hv4s on this occasion to oliserv^e that the fear wliich ilie law 
rt'cognizcs as an excuse for the perpetration of an ofTense, must pm- 
ewd from an immiHliate and actual danger, Ihrmlening the life of 
the party. Tlie apprehiMision <if any loss of jiroperty hy waste or 
fire, or even an nf«]>n4liension of a slight or n*mnte injniy' to the t>er- 
son, fnrnisl] no excuse. Also Cranhoiirn’s ease, from Salkeld, (133. 
He admitted that he must prove a eertain portion of the intention, 
and that in the present ease there ■were hut two inqnirii^ to lie made 
— 1st, Did he deliver the pri.siwieTS? 2, Did he intend to do sot 
Both these questions must N* answered affinnntively; and then*fon* 
the treason was proved, and he had no more to say on the subjetrt. 

Mr. Pinkney. Gentlemen, nothing but nii utter confusion 
of ideas could have introduced a doubt upon this subject. The 
counsel’s prayer excluded all idea of eriminnl intention; or it 
relied upon the inference of a criminal motive as a necessary 
corollary from the naked facts charged as the overt acts in 
the indictment. 

It might be affirmed as an universal proposition, that crim- 
inal intention is the essence of every species of offense. All in- 
dictments commence with an assertion of corrupt motives, 
and in indictments for treason the overt acts laid bare are to 
show the manner in which the wicked intention was carried 
into execution. In the speeches of Lord Erskine, to whom the 
world is so largely indebted for a correct knowledge of the 
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principles of civil liberty, the law of treason, you will find 
him perpetually contending, and contending with effect, that 
although the crown had proved the facts charged, it had not 
shown the evil design, the corrupt purpose, without which the 
facts are nothing. 

Let us hear what he says to the jury in the case of Lord 
George Gordon. 

“You miiKt find that Lord Gorge Gordon assembled these men 
with that traitorous intention — you must find not merely a riotous, 
illegal petitioning — not a tumultuous, indecent importunity to influ- 
ence parliarnenl — not the (compulsion of motive, from seeing so great 
a body of pcK>file united in sentiment and clamorous supplication-— 
but iiie absolute uneqiiivoml cc^mpulsion of force, from the hostile 
acts of numbers united in rchellioits conspiracy and arms. 

This is the issue you are to try; for crimes of all denominations 
consist wholly in <tlie purpose of the human will producing the act: 
Aetna non facit reum nisi mens sit rea — the act does not constitute 
guilt, unless the mind be guilty. This is the great text from which 
the whole moral of fienal justice is deduced; it stands at the top of 
the criminal page, tOirougtiout all the volumes of our humane and 
sensible laws, and Lord (liief Justice Coke, whose chapter on this 
crime is the most authoritaitive and masterly of all hLs valuable 
works, ends almost every s(*n4;enee with an empliatical repetition of it. 

The indictment must charge an of»en act, becausH» liie purpose of 
the mind, w'hifili is the obj(»ctof trial, can only be known by actions; 
or, again to use tlio words of Foster, who has ably and accurately 
expressed it, ‘the traitorous purpose is the treason, ihe overt act, 
the means made use of to effecliiate the intentions of the heart.' 
But why should I borrow the language of Foster, or of any other 
man, 'when the language of the indielTnent itself is lying before our 
eyc*s? What does it say 7 Doc’s it directly charge the <>v(*rl act as in 
itself constilnling the crime? No. It charges tliat the ]>risoner ‘ma- 
liciously and traitorously did com|iass, imagine, and itilend to raise 
and levy war and rehellion against the king;’ this is the maliec ])re- 
peiisc^ of treason; — and that to fulfil and bring to efl'eel sneh trail - 
oroiis cornpassings and intentions, he did, on the day inen!i(Mied in 
the indiet rneii't, actually ass<?mble them, and levy war and reh(»llion 
nguinsi llie king. Thus the law, whieli is made to correct and pun- 
ish the wMck(Mlness of tihe heart, and not tlie unconscious deeds of the 
body, goc^s up to the fountain of human, agency, and arraigns the 
lurking mischief of the soul, dragging it to light by the evidence of 
open nets. The hostile mind is tiie crimi’’; and, therefore, unk’ss the 
matters whieh are in evidence before you, do beyond all doubt or 
possibility of error, convince you that the prisoner is a determined 
traitor in his heart, he is not guilty.” 

In that ease it was proved that the prisoner ineited the acts 
W'hich produced the eonseqiieiices complained of. Yet he was 
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acquitted ; because he was not the enemy of the king, nor the 
friend of any man who was his enemy. 

Take the case of a man who. in time of war, is eliarged with 
the defense of an important fortress or castle, Avhieh he sur- 
renders to an incompetent force. Wliat more effectual means 
could he have adopted to aid the enemy than the delivery of 
this fastness? The books all tell you that if he was bribed to 
this desertion of his duty, if he did it with a view to Ixmefit 
the enemy, he is guilty of treason. lUit if pusillanimity was 
the cause, or if it arase from a falst* calculation of his own 
means, or the force of the enemy, he is not a traitor. You 
may banish him with ignominy fi-om the ranks which he has 
disgraced, or try him by martial law as a coward or a fool; 
but he has committed no tn^asoii. 

Suppo.se a powerful force to invade the countr>% to which 
all resistance is hopeless; they levy contributions; tln*y do not 
proclaim that they will hang me if I neglect to comply with 
this order; but they tlmMiteii plunder and desolation. T know 
they have the ])OWer to execute that threat — and I comply ac- 
cordingly. Now, the paying of money, or the furniNhing of 
provisions, is an assistance — it is “giving aid and comfort,” 
much more effectually than the delivery of a f»‘W j»risoners, or 
a deserter. Yet no man will call this treason; iMS^aiise there 
is no evideiiee of liostility to the inter(»sts of the country. The 
authorities say it is not. treason. 

In Stone’s case (1 East (*ro. L. 711) the indictment eliarg«*d 
as an overt act of adherence to tlu* enemy, that the prisoner 
conspired, with others, to collect intelligence M’ithin England 
and Ireland, of the disposition of the king's snhjeels, in ease 
of an invasion of either country, and to communicate such in- 
telligence to the enemy. The tendency of parts of the eor- 
respoiiden?e, which was given in evidence, was to advise 1:1k‘ 
enemy against an invasion of England, by represeiiling the 
improbability of its being attended with any success, from the 
general disposition of the people. 

Now it was scarcely possible that such a corres[iojidcnco 
could have bci^en opened arid maintained with other than cor- 



174 


X. AMERICAN STATE TRIALS. 


mpt motiveB. Yet the coansel were allowed to argue that the 
letters were transmitted with a good intent, in order to avert 
the danger of so great a calamity as an invasion. And the 
Court said the jury were to judge from all the circumstances, 
whether the intelligence had been sent with that view. 

My client is charged, as Stone was charged, with being an 
adherent; and like him is entitled to be sheltered by his mo- 
tives from the imputation of treason. The District Attorney 
confounds the indictment which yon are now trying with an 
indictment for levying war. I admit that it has been decided, 
that if a man becomes an integral part of the enemy’s force, 
and acts with it, he necessarily levies war, and is guilty of 
treason, unless it appears that he did so pro terrore mortis. 
The law will suffer no other exculpation of sneh conduct ; it 
will excuse it upon no other motive. But will the gentlemen 
refer us to some authority which declares, that if a man, vrith- 
out joining the enemy so as to levy war, does, upon virtuous 
or even pardonable inducements (having no reference to the 
promotion of the enemy’s views) that which hapjNsns, or is 
calculated to be advantageous to the enemy, he is therefore a 
traitor! What is an adherent! Can he be anything less than 
a willing partisan, a corrupt auxiliary of the enemy! Such, 
at least, is the natural and ordinary import of the word ; and 
you cannot strain it beyond that import by the refinements of 
construction, to the pn»judiee of the aeeused, without reviving 
the ferocious and appalling doctrine of constructive treason, 
which once made England bleed at every pore, and stained the 
palace and the cottage with judicial murder. The protecting 
spirit of the constitution, and of the statute which acts upon 
it, as well as humanity and justice, would be outraged by such 
a course. 

Unlike the conduct of Stone, the conduct of Hodges pre- 
sents nothing ambiguous to the most zealous scrutiny. His 
honorable feelings and intentions are acknowledged by all. He 
was urged by the solicitation of those whom he respected. He 
was led by a generous sympathy for the situation of one who 
is deservedly dear to all who know him. He was actuated b7 
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an apprdienBion, Igr no means unreasonable, for the quiet and 
safety of the affrighted women and helpless children of the 
neighborhood, and for the securit^^ of the persons and proji- 
erty of the whole district. The treason of adherence cannot 
be committed by one whose heart is warm with all the honor- 
able feelings of the man and the patriot. ** Overt acts un- 
doubtedly do discover the man s intentions; but I coiictMw 
they are not to be considered merely as evidence, but ns the 
means made use of to effect the purposes of the heart. Fos- 
ter, 203. 

This is the master key which lets you into the whole secret 
of this title of the criminal law. Sir Walter Tyrrel, who, in 
shooting at a deer, killed the king, could not be convicted of 
treason. The killing was per inforiumnm. So, where a per- 
son non compos slays another designedly ; still he is innocent, 
because there is no malignity in his heart. So in every homi- 
cide, it is felonious, justifiable or excusable, according to the 
purpose with which the act was perp<*trated. It is murder 
where it is done through malice — ^manslaughter, if urithout 
malice. Where it is done through misfortune, or in self-de- 
fense, it is excusable, and it is justifiable when done in ad- 
vancement of public justice, in ob(»dience to the laws. If the 
heart be uncontaminated by corrupt intentions the man is in- 
nocent, for it is motive that qualifies actions. As it wdll be 
with Ood, so it is with man. The latent intention of the heart 
must be searched. 

Look at the locus in quo — ^the seene where the plot of this 
treason is laid. A hostile force, but the day before, had 
traversed the country in all the pride of victory. The jus helli 
was lord of the ascendant. The army, if siich a force may de- 
serve the name, which had been relied upon for the defense of 
the capitol, had been broken up and dissipated to every quar- 
ter of the compass. The country was menaced by an enemy, 
with whom, to adopt the language of Caesar, it was easier to 
do than to say. If I were addressing the iury I might a]>peal 
to their love of country. I might remind them that they are 
administering law for posterity as well as for us. But I am 
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addressing a tribonal where these considerations have their 
full wei^t, and I expect with confidence that the couit will 
vindicate the doctrines which I have had the honor to ad* 
vance. 

Ditvall, C. 3. The Court would have been better satisfied 
if the whole case had been gone through in the usual way, but 
as the District Attorney has prayed an opinion on the law, I 
am willing to give him mine. 

Hodges is accused of adhering to the enemy, and the overt 
act laid consists in the delivery of certain prisoners, and I am 
of opinion that he is guilty. When the act itself amounts to 
treason, it involves the intention, and such was the charactm* 
of this act. No threat of destruction of property will excuse 
or justify such an act. Nothing but a threat of life, and that 
likely to he put into execution, will justify. The jury are not 
hound to conform to this opinion, because they have a right, 
in all criminal cas<>s, to decide on the law and the facts. 

Hoitston, J., said he did not entirely agree with the Chief 
Justice in any, except the last remark. 

Mn. PmKNEV. Gentlemen of the jury : The opinion which 
the Chief Justice. has just delivered is not, and I thank Ckid 
for it, the law of this land. If you have the slightest doubt 
on the subject, I will undertake to remove it — ^to show you 
that the ca.««‘s have been misconceived, and that the conclu- 
sions drawn from them are erroneous. 

No man can feel for the learned judge who has just ^ven 
you his instruction, a reverence and affection more sincere, 
than T do. But reverence and affection for him shall not 
stand in the way of the great duty which I owe to a fellow 
citizen who relies on me to shield his innocence from the charge 
of guilt, and his life from an attainder for treason. I had 
hoped that, since his motives were admitted, on all hands, to 
he entitled to praise, since the grand jury had associated with 
their indictment a certificate of the purity of his views, and 
a solemn recommendation that the prosecution riiould he 
abandoned, he would at least have been left by the district 
attorney, and the court, to obtain from you, as he could, a de- 
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liverance from the danger that encompassed him. In that 
hope I have been disappointed. As if the salvation of the 
state depended upon the conviction of this unfortunate man — 
whose situation, one would think, an inquisitor might deplore 
—the district attorney has gone out of his way to bring down 
vengeance upon him ; and one of the court has told you that 
he is a traitor, and you ought to find him so. 

In a case whore justicH* m\ghi he expeetofl to W softened 
into elemeney, and even to connive at acipiittal. where ever>* 
pMicrous sentiment must fake part with the aecMised, and law 
mijjfht he thought to f«*ar the reproach of tyranny, if it should 
succeed in ernshinf? him — in such a ease tlie i‘StabHshed ortler 
of trial is disserted, a yieniicious novelty is introduced, the 
court is eallf'd upon to mix itself in your dcliherations, to mu- 
tilate the defense of the prisoner’s counsel, to harden j^our 
conseienecs airainst the solicitations of an cnlifrhteiuHl mercy, 
and to sacrifiee the prisoner to f?loomy and oxterminatinfjT 
prineiph's, whi<‘h wonhl nuider the noble and hi‘nefieent sys- 
tem of law, for which we are distinjniished. a hideous spec- 
tacle of eniclty and oppression. For the sake of the country 
to which I iHdonir, as well as of my client, I will not only pro- 
test hf‘fore you against these principles, hut wnll examine and 
speak of them with fri'cdom ; restrained only hy the decorum 
which this place requires. 

Tn my arprumeiit to the court I showed that if it he done 
treacherously it is tivason; but that if the commander act 
from any motive not corrupt, no indictment can touch him. 
if the fort be as imprepmable as Gibraltar, and be garrisoned 
with 50,000 men, and it is surrendered tn a force of half that 
number, from motives of fear, the commander cannot be pun- 
ished as a traitor. Wliat can be more strong to show that 
upon an indictment for adherence, the law looks into the 
heart, and adapts its penalties accordingly? Has that author- 
ity been answered? 

In the case of Stone, which w-as parallel with the point, 
the court said expressly, if the heart be pure it matters not 
how incorrect the conduct. So the counsel argued; and 
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Stone was acquitted. Has any answer been given to that 
authority? Has any been even attempted? 

This indictment charges Hodges with having done cer- 
tain things wickedly, maliciously, and traitorously. Must 
not the United States prove what they allege? Wben the 
law allows even words to he given in evidence, as explana- 
tory of intention, to exculpate, it admits that exculpation 
may he made dut by proof of innocent motives : — ^that overt 
acts alone do not furnish a criterion — ^that eoiieomitant 
facts, illustrative of the state of the heart, must not he 
neglected. 

A military force levies contributionB. If you pay them, for 
the purpose of saving the country from further mischief, al- 
though there he no fear or danger of death, the law says this 
is not treason. By the doctrine of the chief justice, however, 
it is treason, and consequently his doctrine is unsound. 

On this occasion the enemy were in complete power in the 
district where the transactions occurred, which are com- 
plained of in the indictment. They were unawed by the thing 
which we called an army, for it had fled in every direction. 
They were omnipotent. The law of war prevailed, and every 
other law was silent. The domestic code was suspended. 
They menaced pillage and conflagration ; and, after they had 
wantonly destroyed edifices which all civilized warfare had 
hitherto respected, was it to he believed that they would spare 
a petty village, which had nuiewed hostilities, before the seal 
of its capitulation was drj-? There was menace — ^power to 
execute — ^probability — ^nay, certainty, that it would be exe- 
cuted. 

How, then, can you find a wncked and traitorous motive in 
the breast of my client? 

There is not only the absence of any wicked motive, but 
there is the visible presence of those which are laudable ; an 
attachment to Br. Beanes — anxiety for the defenseless people 
about him— a desire to preserve the couutiy from the afiSic- 
tions which hung over it. In conduct so characterized, so 
produced, we discover the operations of an excellent heart, 
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upon a mind whkh virtuous inducements could betray into 
error ; but in what \ray we can distort it into treason, I have 
not yet been able directly to learn. 

The conduct is in itself treasonable, says the chief justice: 
it necessarily imports the wicke<l intention ehaiv«Hl by the 
indictment. The construction makes it treason because it 
aids and comforts the enemy. 

These are stroni? and comprt^hciisive positions: but they 
have not been pnmHi ; and they cannot be provtsl until we 
relapse into the fnilf of eonstnictive treason, from which our 
ancestors in another country liave loiiR since escaped. 

Gracious God I Tn the nineteenth wuitiiry, to talk of con- 
structive treason ! Is it possible that in this favored land— 
this last asylum of in>erty — Eldest with all that can render a 
nation happy at home and res|KM»ted abroad — ^this should bo 
law? No. T stand np as a man to r<wne my country from 
this rt'proneh. I say there is no color for this slander upon 
our jurisprudence. Had T thonpht otlierwise I should have 
asked for mercy — not f(»r law. I would have sent my client 
to the fwt of tlie ])resid<‘nt, not liave broujrht him, with bold 
defianee, to confront bis acenwrs, and dfmiand your verdict. 
He could have had a voli prosffpti. I confinned him in his 
resolution not to n.sk it, by tellinfr him that he was safe with- 
out it. Tender these cirrMimstanees T may claim some n^spect 
for my opinion. My opportuniiieH for foimini^ a jud^irment 
upon this subject, I am compelled to say, by the straiijre turn 
which this cause hits taken, are snpt^rior to those of the chief 
justice. T say nothing of the knowledge W'hieh loiij? study 
and extensive practice enabled me to briiifif to the considera- 
tion of the ease. I rely upon this— my opinion has not bc^en 
hastily formed — sincH? the commencement of the trial. Tt is 
the result of a delilierate examination of all the authoritii«, 
of a thorough investigation of the law of treason in all its 
branches, made at leisure, and under a deep sense of a fear- 
ful responsibility to my client. Tt depended upon me whether 
he should submit himself to your justice, or use, yrith the 
chief magistrate, the intercession of the grand jury, which 
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could not have failed to be successful. You are charged with 
his life and honor, because I assured him that the law was 
a pledge for the security of both. I declared to him that I 
would stake my own life upon the safety of his; and I de> 
dare to yon now that you have as much power to shed the 
blood of the advocate as to harm the client whom he defends. 

If the mere naked fact of delivery constitute the crime of 
treason, why not hang the man who goes under a flag of 
truce to return or exchange prisoners? According to the 
doctrine of the chief justice, this man is equally guilty with 
him who stands at the bar, if you are forbidden to examine 
his mind, but are commanded by the law to look only to his 
acts. I ask you to consider this, in the spirit of Stone’s case : 
that doctrine, I pledge myself, goes through every nerve and 
artery of the law. 

If the doctrine of the chief justice be the law of the land, 
every man cone.erned in the deeds of blood that were acted 
during our recent war, was a murderer. Our gallant soldiers 
who met and repulsed the hostile step whenever it trod upon 
oiir shores; our gallant tars who unfurled our flag, and ac- 
quired for us a name and a rank upon the ocean, which will 
not soon be obliterated— these are all liable to be arraigned 
at this bar. Tliese men have carried dismay and death into 
the ranks of the foe; blood calls for blood. You dare not in- 
<|uire into the enusets which produc<‘d the circumstances 
W'hich attended the motives which prompted these deeds of 
carnage. The aet, you are told by the chief justice, and such 
is the reasoning of the attorney, involves the intent ! 

Gentlemen! this desolating doctrine would sweep us from 
the face of the earth. Even when we deserved to be crowned 
with laurels, we should be stretched upon a gibbet. I trem- 
ble for my children, for my country, when T reflect upon the 
consequences of these detestable tenets, which reduces indis- 
cretion and wickedness to the same level. ‘Which of you is 
there that in some unguarded moment may not, with honest 
motives, be impmdentt ‘Which of yon can hope to pass 
through life without the imputation of crime, if your motives 
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nay be separated from your conduct, and guilt may bo fas* 
tened upon your actions, although the heart be innocent t 

Gentlemen! so solemnly, so deeply, so wligioiisly do I fee! 
impressed with this principle tliat I how not how to leaw 
the case with you, although at the prestmt moment it strikes 
my mind in so clear a light that I know not how to make it 
more clear. 

If tills damnable prosecution should pnwail, it would bo 
the duty of the district attorney, instantly to arraign Gen* 
oral Bowie, one of the witmws in this caw, than whom a 
purer patriot never lived. Nay, half Prince (ieorgi'‘8 county 
would come within its baleful influenei>. 

Yet such is the law which the chief justice recommends to 
you. His n.ssoeiate does not concur with him. In this con. 
flict of opinions I should be entitled to your verdict: but T 
rest the case upon more exalted grounds. I call upon yon, aa 
you are honourable men. as you are just, as you value your 
liberties, as you prise your constitution, to say-and to say 
it promptly—tliat my client is not guilty. 

TIIK YEHnifT 

The Jury, without hesitating a niomcnl, rendered a verdict 
of— .Vol Ouilty. 



THE TRIAL OP LEO M. FRANK FOR THE MUR- 
DER OP MARY PHAGAN, ATLANTA, 
GEORGIA. 191S. 

THE NARRATIVE. 

Saturday, April 26, 1913, was Memorial Da 3 '’, a holiday, 
and there was no work going on in the National Pencil 
Company’s factory at Atlanta. But Leo M. Frank, the 
superintendent, was in his oiQce when, a little after noon, 
Mary Phagan, a white girl, fourteen years old, whose duty 
was to attach metal tips to pencils, and who had not been at 
work for a week, as the supply of metal had run out, called 
to get some pay which was due her. There was no one else 
in the building except two workmen on the top floor. Frank 
stated that he handed her an envelope containing $1.20; that 
she asked if the metal had come and that he replied, “no”; 
that she left his offlee, and that he heard her footsteps as she 
went away. There was no evidence that she was ever seen 
alive h.v anyone after that. 

Early next morning (Sundaj') Newt Leti, the negpn night- 
watchman, found in the bastnnent the body of Marj' Phagan, 
strangled to death by a cord. There was a doth tied around 
her head which was torn from her underskirt. There were 
no external signs of rape. The body was not mutilated, but 
there were wounds on the head and elbow and below the knee. 
Newt Lee was arrested, but denied all knowledge of the 
crime; so did Frank, who expressed a strong desire to find 
the murderer, and placed everything he could in the hands 
of the detectives to aid their search. But on April 29, 1913, 
Frank was arrested, and on May 24 he was indicted for the 
murder of the little girl. 

On the trial. Newt Lee* testified that Frank had told him 
to be back at the factory at four o'clock Saturday afternoon, 
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and when he eame upstairs to report, Frank, rubbing his 
hands, met him and told him to go out and have a good time 
until six o’clock. When Lee returned Prank changed the 
slip in the time clock, manifesting nervousness and taking a 
longer time than usual. When Prank went out of the fnml 
door of the factory* that afternoon, he met a man named 
Gantt whom he had discharged a short time before. Frank 
looked frightened. Gantt declared he wished to go upstairs 
and get some shoes lie had left there which permission Frank 
finally granted, stating that he thought they had been swept 
out. About an hour after this occurrence Frank called up 
Lee over the telephone fixmi his home, a thing he had never 
done before and asked him if everything was all right at the 
factory. Lee found the douhh‘ inner doors locked which he 
had never found that way before. Subseqiii^ntly when Lee 
was arrested and Frank was requested by the deti?ctiveH to 
go in and talk to him and find out what he knew, Lee testi- 
fied that Prank drojqM'd his head and stated ‘‘If you keep 
that up wo will both go to hell/' On Sunday morning the police 
officers telephoned to Frank that tin' girl’s body had been dis- 
covered and that they were coming to taki* him to the under- 
taker’s w}n*n* it was. When they came he was very nervous 
and treTnhh‘d, and at the undertaki^r’s showed a disinclina- 
tion to look at the body and did not go into the room where 
it lay, but turned away at the <hM»r- Ainither female om- 
]doyed at the factory swore that at the time when, the State 
eontended. JIary Phagaii and Frank were in tin* iiielal room 
slie was in Frank’s office and In* was absent, although he had 
declared he had not left the office at all during that lime.'* 

One witness swore that on Monday morning he found six 
or seven strands of hair in the lathe which he worked, and 
which were not tliere on Friday.^ Several witnesses testified 
that the hair was like that of Mary Phagan, although Dr. 
Harris, comparing Mary Phagan ’s hair with that on the 

2W. W. Rogers, post^ p. 192. 

“Monteeii Stover, post, p. 197. 

^ R. P. Barrett, post, p. 197. 
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lathe under a microscope, gave his opinion that it was not 
* her hair.* Other witnesses said the7 thought they saw blood 
on the floor near the dressing room, at which place Conley 
said he dragged the body, and that it was not there on Fri* 
day.* Other witnesses who examined the floor said the spots 
looked like blood stains, but th^ were not sure,* and there 
was testimony that there were freqnent injuries at the fae* 
tory, and blood was not infrequent. A part of what they 
thought to be blood was chipped from the floor and Dr. 
Claude Smith testified that on one of the ehips, he found un- 
der a microscope, from three to five blood corpuscles, but he 
could not say that it was human blood.* 

Near the body in the basement there were found two notes 
in a negro’s handwriting, one written on brown paper and 
the other on a leaf of scratch pad. That written on white 
paper contained these words; “He said he would love me, 
laid down play like the night-witch, did it, but that long tall 
black negro did boy hisself.” On the brown paper, which 
was the carbon sheet of an order blank, was written the fol- 
lowing: “Mam that negro fire down here did this when i went 
to make water and he push me doMm a hole a long tall black 
negro did (had) it. i right while play with me.”* 

But the startling evidence, and that upon which the con- 
viction of Frank was based was that given by a dissolute and 
good-for-nothing negro, Jim Conley, a man 27 years of age, 
and one who had frequently been in the chain-gang. Conley 
had worked at the factoiy for about two years, and in the 
basement about two months, and had run the elevator, also. 
The detectives learned, about the middle of May, that Con- 
ley could write, although at first he denied it. He made, be- 
fore the trial, one statement and three affidavits about his 
connection with the matter. 

• This opinion seems to hare been given later on a motion for a 
new trial. 

• B. P. Barrett, ante. 

"‘3. N. Starnes, post, p. 192; J. L. Beavers, poet, p. 199. 

• Post, p. 200. 

•Posf, p. 244. 
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On the trial Conley testified that he was asked by Frank to 
come to the factory on Saturday and watch for him as he had 
previously done, which he explained meant that Frank ez> 
pectrd to meet some woman and when Frank stamped his foot 
Conley was to lock the door leading into the factory, and 
when he whistled he was to open it. He said he occupied a 
dark place at the side of the elevator behind some boxes, 
where he would be invisible. He swore he saw several people, 
including male and female employees, go up the stops to the 
second floor where Prank’s oflSee was located; that Mary 
Phagan went up, that he heard in a few minutes footsteps 
going back to the metal room; that he heard a scream and 
then he dozed off. In a few minutes Prank stamped and ho 
locked the door, and then Prank whistled, when he unlocked 
the door and went up the steps. Prank was shivering and 
trembling and told Conley, “I wanted to be with the little 
girl and she refused me and I stmek her, and I giiess I struck 
her too hard, and she fell and hit her head against something, 
and I don’t know how bud she got hurt. Of eourst? you 
know I ain’t built like other men.” Conley said that he 
found Msiy Phagan in the metal room, some 200 fe<’t from 
the oflBce, with a cloth tied about her neck and under the 
head, as though to catch blood, although there was no blood 
at the place. Prank told him to get a piece of cloth and put 
the body in it, and Conley got a piece of striped bed-tick and 
tied the body in it and called on Prank for assistance in car- 
rying it. Prank went to his office and got a k«*y and unlocked 
the switchboard in order to operate the elevator to the base- 
ment, where Conley rolled the body off the cloth. They went 
buck into Prank’s private office and just at that time Prank 
said: “My God, here is Emma Clark and Corintha Hall,” 
and Prank then put Conley into the wardrobe. After thqr 
left. Prank let Conley out and asked Conley if he could write, 
to which Conley said “yes”. Prank then dictated the letters 
just referred to and then took out of his desk a roll of green- 
backs and said, “Here is $200,” Imt after a while requested 
the money bade and got it** 

**Po»t, p. 202. 



186 X. AMERICAX STATE TRIALS. 


Frank denied fhe tmih of Conley’s story in ioto and said 
that Mary Phagan eame into his oflBce about noon, that he 
gave her the envelope and that she left him and he had never 
seen her since. He introduced nearly one hundred witnesses 
as to his good character, including citizens of Atlanta, col- 
lege mates at Cornell, and professors of that college. 

And the defense produced the statement and affidavits 
Conley had made before the trial to the officers of the law.” 
In the first, on May 13, he gave a minute detail of his actions 
on the 26th of April ; the saloons he visited and the whiskey 
and beer he bought, and itemized the denomination of the 
money he had and what he spent for beer, whiskey and 
sausage. He said nothing about Frank or Mary Phagan. On 
May 24 he made an affidavit in which he said that on Friday 
before the Saturday on which the murder was committed 
Frank asked him if he could write, and he dictated to him 
practically the contents of one of the notes found by the body 
of Mary Phagan. Frank then took a brown scratch pad and 
wrote on that himself and then gave him a box of cigarettes 
in which was some money, and Frank said to him that he had 
some wealthy relatives in Brooklyn and “Why should I 
hangt” On May 28, 1913, Conley made for the detectives 
another affidavit in which he stated that on Saturday morn- 
ing, after leaving home, he bought two beers for himself, and 
then went to a saloon and won 90 cents with dice; that he 
bought two more beers and a half pint of whiskey, some of 
which he drank; that he met Frank in the street and they 
went over to the factory and he told him to sit down on the 
step until he whistled. Conley mentioned various people 
whom he saw from his place of espionage going up the stairs 
to Mr. Frank’s office. Then Frank whistled to him and he 
came up the stairs and Frank was trembling, and he and 
Frank went into the private office when Frank exclaimed that 
Miss Emma Clark and Corinthia Hall were coming, and con- 
cealed Conley in the wardrobe. Conley said that he stayed in 
the wardrobe a pretty good while, for the whiskey and the 

*^Poat, pp. 244-250. 
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beer had gotten him to sweating. Then Frank asked him if 
he ronid write and Frank made him write at his dictation 
three times, and Frank told him he was going to take the 
note and send it in a letter to his people and recommend Con- 
ley to them. Frank said. “Why should I hangt” Frank 
took a cigarette from a box and gave the box to Conley and 
when Conley got across the street he found it had two paper 
dollars and two silver quarters in it, and Conley said “Good 
luck has done struck me." At the beer saloon he bought one- 
half pint of whi.skey and then got a bucket and bought fifteen 
cents’ worth of beer, ten cents’ worth of stove wood and a 
nickel’s worth of pan sausage, and gave his old woman $3.50. 
He did not leave home until about 12 o’clock Sunday. On 
Tuesday morning Prank came up stairs and told him to be 
a good boy. On Wednesday, Conley washed his shirt at the 
faetoiy', and hung it on the steam pipe to dry. The detectives 
took the shirt and, finding no blood on it. returned it. On 
the 2f)th of May. 1913, Conley made another affidavit in 
which he said that Frank told him that he picked up a girl 
and let her fall and Conley hollowed to him that the girl was 
dead, and told him to go to the cotton bag and get a piece of 
cloth, and he got a wide piece of cloth and t«iok h«>r on his 
right shoulder, when she got too heavy for him and she 
slipped off. He called Frank to help, and Frank got a key to 
the elevator and the two carried the body down stairs and 
Frank told him to take the body back to tbe sawdust piles, 
and Conley picked the girl up and put her on his shoulder, 
while Frank went back up the ladder. Conley then took the 
cloth from around her and took her hat and slipper, wdiieh he 
had picked up upstairs where her body was Isring, and 
brought them down and untied the cloth and brought them 
back and “throwed them on the trash pile" in front of the 
furnace. 

When Frank was arrested and indicted for the murder 
there was intense excitement and feeling in Atlanta — ^lynch- 
ing was feared, and the Governor of tbe state had the mili- 
tary in readiness to protect the prisoner if the jail was at- 
tacked. And during the trial tbe spectators again and 
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again manifested their resentment towards the prisoner; 

applauded the State eounsel more than once, and the 
crowd in the streets cheered the prosecuting attorneys as 
they entered and left the court house. And when the jury 
was ready to deliver the verdict, the judge requested that 
fwth the prisoner and his eounsel should be absent from the 
court room when the ver^ct was rendered, in order to avoid 
any possible demonstration in the event of an acquittal. 

The jury returned a verdict of guilty, which was received 
with cheers by the waiting crowd in the streets, who carried 
the prosecuting attorney, when he left the court house, to his 
office on their shoulders. The next day Frank was sentenced 
to be hanged. Then began a long fight in the courts, from the 
trial court to the Supreme Court of the State and finally to 
the Supreme Court of the United States. But every court 
he appealed to refused to disturb the verdict of the jury. 
So did the State Board of Pardons. The Governor, however, 
after a long and careful study of the evidence, came to the 
conclusion that there was a reasonable doubt of his guilt, 
and commuted his sentence to imprisonment for life. 

After he was taken to prison he was attacked by a fellow* 
convict who stabbed him in the neck, the wound being almost 
fatal. He had tmrely recovered from this when, on the 
night of August 16, 1915, a number of men broke into the 
prison, overpowered the guards, and carried him in an auto- 
mobile a distance of 125 miles to Marrietta, where little Maty 
Phagan was buried, and there in the early morning hanged 
him to a tree. 

THE TRIAL.** 

7tt ihe Superior Court of Fulton County, Atlanta, Georgia, 
July, 1913. 

Hon. Leonard S. Roan,** Judge. ^ 

Leo M. Frank, having on May 24, 1913, been indicted by 
the grand jury of the County for the murder of Mary Pha- 

Bibliography. ‘“In the Supreme Court of Georgia, Fall Term, 
1913 . lieo M. Prank, Plaintiff in Error, vs. State of Georgia, De- 
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gan, on April 26, 1913, and having been arruignod and 
pleaded not guilty tlie trial began today. 

Hugh M, Dorsey,'* Solieitor General; Frauk .1. 7/oop«r,“ 
and E. A, Stephens,'^ Assistant Solieitor, for the State. 

Reuben R, Arnold'’^ Luther Z. Rosser''^ and Uerheti 
Haas,'^ for the Prisoner. 

fendnnt in Error. In Krror from Fulton Superior roiin at the 
July Term, 1913. Brief of the Kvidenee.” 

•••Ar^ruineni of Iluirli M. Borsev, Solirilor (lenerul, Albnln Judi- 
cial I'ircMiit, at the Trial of L^^o M. Frank. Fhar^tni with tlu* Murder 
of Mary Fhagan. Published by X. (Miri.‘«!ophult»s, -111 Tliird Street, 
Miicon, Ga.” 

••‘Tlie Trial of Leo Frank. Keul>en R. Arnold's Address to the 
Court in His Bdinlf. IiitnHhiotion by Alvin Selleis. Baxley, Ga., 
Cl:is.sic Publisliing Co. ItHo." 

The Atlanta Constitution, July 29, 1913, to Ausrusi 27, 1913. 

The Atlanta Journal, July 29, 191.3, to Aupist 27, 1913. 

Hearst’s Atlanta American, July 29, 1913, to Autrust 27, 191.3. 

”Roax, Lkonako Stkicklam*. ( ls-4!t-191.'». ) Ihu-n liimry 
County, (la. Admitted to the Bar, 1S79; praetimi law in Fairburn, 
CainpiHdl County, (la., until appointed Jud;re of the Superior (\>urt 
of the Stone Mountain Circtiit, IIHK). Jiuli:e of the Court of Ap- 
peals of <ie<»raia, 1913-1.-1. He dic'd Feliriiary 23, Ittl.'i. 

*^I>oiiSKY. llioit Ma.mi.v. Born Fayette Coimly, (leortria, 1S71 ; 
graduated I’niversity of Georgia, IS!*! ; gradinitrd in law l iiiversity 
c»f Virginia, 1S92; admitted to tlie Bur in .\tlanta, where he pnu*- 
tieed uiilil l!tlO, wlien lie wjus appointed Sidiriioi* (b'erral of the 
Atlanta Cireuil. lie held thi.s otViee until Geti»lM»r, l!*l(i, when be 
w'a.s elected Governor of Georgia, which ollicc he now holds. 

II(K)i*KK, Frank Autiivk. Born Floyd County. Georgia, iStWi; 
graduated Mereer Ciiiversity, lS.S.'i; admitted to Bar, ISSti; Solici- 
tor General of the Southwestern Cireuit, lS!Ki-l!M>S. 

See post, p. (i2S. 

'^Ahnolii, Revhk.n Rose. lb»rn Atlanta, Ga., lS(iS; gradunticd 
High School, Atlanta, lHS.j; attended Cniversity of Georgia, 188.3- 
1880; studied hiw in the ofliee of hi.s fatlier, Reuben Arnold, a mem- 
ber of the Atlant^v Bar, and w'a*s admUted t4> the Bar I>ecein)>er, 1880. 
Has practiced law in Georgia and adjoining .states from the date 
of his admission until the pn*senl lime. Has never held any ptiblic 
office and has never been a candidate for any public ofTice. 

*** Rosser. Luther Zeigler. fk^rii Gordon County, Ga., 18.39; 
graduated Emorj' College (Oxford), 1878; admitted to Bor (La 
Grange, Oa.), 1*880; jtrnoticwl law*, (himjibell County, until 1884, 
when he moved to Atlanta, and has practiced law in Atlanta since. 

*®Haas, Herbert Joseph. Born 1884; graduated Columbia Uni- 
versity, 1903; Columbia Law* School, 190.3; practiced law in Atlanta 
since. 
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The following jurors were selected and owom : F. E. Win- 
hum (foreman), M. S. Woodward, D. Townsend, A. L. 1?ns- 
bey, W. M. Jeffries, M. Johenning, J, T. Osbom, P. V. L. 
Smith, A. H. Henslee, W. F. Medcalf, C. J. Bosshardt, J. P. 
Higdon. 


THE WITNESSES FOB THE STATE. 


Mrs. J, ir. Coleman, Am 
Mary Phagati’s mother; last saw 
her alive the 26th April, 1913, at 
home. About 11 :30 she ate some 
cabbage and bread. She left 
home at a quarter to 12 to go to 
the pencil factory for her pay. 
She would have been fourteen 
1st of June, was fair com- 
plected, very pretty, extra 
large for her age. S)he had on 
a lavender dress, trimmed in 
li^, and a blue liat. She had 
dimples in her cheeks. 

CroHB-examined, George Epps 
was a friend of Mary’s to a cer- 
tain extent. 

Mr, Hosaer, Did you not tell 
a neighbor that she detested the 
Epps boy, (Questioii objected 
to and withdrawn.) 

Geortje Epps, Am fourteen 
years old; live around the cor- 
ner from Mary Phagan’s home; 
Inst time I saw her was Satur- 
day morning eoraing to town on 
ilto English Avenue car; aliout 
10 minutes to 12 she w’ns going 
to the jiencil faclorv to draw lier 
money; left her about 7 minutes 
to 12, corner of Porsy i li and M a- 
rietta streets; said she would 
meet me at the dnig store to see 
the parade at 2; was there; she 
never allowed up, so I went to 
the hall gome. 

Crosa-examined, Knew the 
time because I looked at the clock 
just before T took the car; I can 
tell the time by filie sun; Mary 
got on and off the car with me; 


she went toward the Pencil Fac- 
tory. 

Newt Lee. Was night watch- 
man at the pencil factory; on 
Friday, 25|jh April, Mr, Frank 
told me “Tomorrow is a holiday 
and 1 want you to come back at 
4 o’clock, I want to get off a 
little earlier;” got to the fac- 
tory on Saturday about 3 or 4 
minutes before 4. 

Mr. Frank came to the door, 
rubbing his hands and saying he 
was sorry I had come so early; 
told him 1 needed sleej), unci was 
sorry, too. He said go out in 
town and have a good time, be- 
cause I needed it; told him J 
could lie down in the packing 
room, but he said I needed a 
good tirnc^ to go down town and 
stay one hour and a half, and to 
lie sure and be back at six 
o’clock; went out the door anil 
stuyed until almiit four minutes 
to six. When T came back the 
doors were unlocked just as I 
left them ; Mr. Frank says, 
“What time is it?” I sajn?, It 
lacks two minutes of six. He 
.<iays, “Don’t punch yet, there is 
a few worked today and I want 
to change the slip.” He look a 
long time to cfliange it, he fum- 
bled and was nervous. When 
Mr. Frank put the tape in I 
punched and went on down 
stairs. Mr. Gantt came from 
across the street from the beer 
saloon and says, “Newt, I got a 
pair of old shoes that I want to 
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get npetaiis to beve flsed.’’ I 
says, ain’t allowed to let any- 
body in here after six o’clock.’* 
Hr. Frank come bustin;: out of 
the door and run into Onntt un- 
expected and be jumped back 
frightened. Gantt says, got 
a pair of old shoes upstairs, have 
you any objection to my getting 
themT” Frank sa.^-s, "I don’t 
think they are up there, I think 
I saw the boy sweep some up in 
the trash tiie other day.” And be 
dropped his head down just so, 
then sa>w, "Newt, go with him 
and stay vnth liim and help him 
find them;’’ went up there with 
Hr. Gantt and found them in 
the shipping room. Mr. Frank 
phoned me that nigtit about an 
hour after he loft, sometime after 
seven o’clock. lie soys "How is 
eveiything?” and I saw, Ev- 
erytliing is all rigid so far as 1 
know, und he says, "Good-bye.” 
That is the first time be ever 
plumed me on a Saturday night, 
or at all. 

Made mv round.-- regularly ev- 
f^ry half lioiir Saturday night. 
About tliree next morning went 
down the basement and discov- 
ered the body there; found the 
body nf the girl then. Got up 
the ladder aiul eallfd 110 police 
station; carried the officers 
down wlierw 1 found the body; 
tried to get Mr. Frank on the 
telephone wdieii the ofiieers came; 
saw Mr. Frank Sunday morning 
nbonl S; he looked down on the 
floor and never spoke to me. 

On Tuesday night. April 29, I 
had a conversation at the station 
house witli Mr. Frank. T said, 
Mr. Frank, it’s mighty hard for 
me to be liandeiifTed here for 
something T don’t know anything 
about. He said, "What’s the dif- 
ference, they have got me locked 


up and a man piarding me. * T 
said, Mr. Frank, do you believe 
I committed that crime, and he 
said, "No, Newt, I know you 
didn’t, but I believe you know 
something about it.” I* said, Mr. 
Frank, I don’t know a thing 
about it, no more than finding 
the bod>’. He said, "We are not 
talking about that now, we will 
let that go. If you keep that up 
we will both go to bell,” then 
the officers came in. 

rroN.s-e.ro m > wcJ. M r. Pra nk 
and Mr. Gantt had had a 
difficulty. Mr. Frank bad tohl 
me, I have discharged 

Mr. Gantt, I don’t want him in 
here, keep him out of here.” He 
didn’t give me any different in- 
structions on that Saturday, he 
didn’t tell me not io go in the 
basement or in the metal depart- 
ment. When I was in the base- 
ment one of the fx>]ieinnen read 
the note that they found. They 
road these words, "The tall, 
black, slim negro did this, be 
will try to lay if on the night” 
and when they got to the word 
"night,” 1 said, They must be 
trying to pul it off on me. I 
dicbi’l say, Boss, that’s me. 

L. S, Dnhhs, Am a sergeant 
of )>oliee. On fJie morning of 
April 27i)i, about 3:25, a call 
came from the pencil factory 
that there was a murder there. 
The negro opened up the door 
and said there was a woman 
murdered in the luisement. The 
girl was lying on her face; 
couldn’t tell wliether she vtur 
white or black, onlv by her gold- 
en colored linir. Her face was 
full of dirt and dust, and was 
swollen and black. The cord 
vras around her neck; sunk into 
the flesh ; she also had n r’k^c of 
her underclothing around her 
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Lieck. The tongue was pro- 
truding. The scratch pad .was 
also lying on the ground close 
to the body; found the notes 
under the sawdust, lying near 
the head. The body was that of 
Mary Phagan. 

Croas-^examined. Lee told us 
it was a white woman. We 
didn’t know until tlie dust was 
removed from her face and we 
pulled up the clothes and looked 
at the skin. Tlicre was a pile of 
trash near the boiler. The hat 
was on the trash pile, so was the 
shoe. Everything w'as gone off 
of it, ribbons and all. It looked 
like die had been dragged by her 
feet on her face; thought she 
(had been dragged in the base- 
ment, but couldn’t be ])Ositive. 

Tlie blood was dry. Tlie little 
trail where 1 thought showed the 
body was dragged went straight 
on down where the girl was 
found. The body was cold and 
stiff. Hands folded across the 
breast. 

J. N. fifarnes. Am a city ofTi- 
cer; went to the pencil com- 
pany’s ]»lace between 5 and 6, 
April 27th. I called Mr. P>ank 
on the telephone, and told him 
I wanled him 1o come to the 
pencil factory riglit away. He 
said h»* hadn’t had any break- 
fast; he asked wliere the nigiit 
w*nlchmnn was; fold him it was 
very necessary for him to come 
and if he would come I 'would 
send an automobile for him, and 
I asked Boots Rogers to go for 
him. Mr. Prank ap|>eared to be 
nen’ous; he Avas in a trembling 
eondition. I saw splotches that 
looked like blood about a foot 
and a half or two feet from the 
end of the dressing room; some- 
thing liad been thrown there nnd 
spread ont and splattered; 


looked as if something had been 
swept over it, some white sub- 
stance; it looked like blood, but 
can’t say that it was. 

TT. W. Bogera. Saturday 
night, April 26th, went to LIr. 
Frank’s residence; Mr. Black 
was with me. Mrs. P’rank 
opened the door. Mr. Frank 
stepped into tlie hall through the 
curtain. He was dressed for the 
street with the eJiception of his 
collar, tie, coat and hat. Mr. 
Frank asked Mr. Black if any- 
thing had happened at the fac- 
tory, and then me if anything 
iiad Iiappened at the factory. I 
didn’t answer. !Mr. PVank saiib 
^^Did tlie night watchman call up 
and report anything to youf” 
Mr. Black said, *'Mr. Prank, you 
had better get your clothes on 
and let us go to the fnctor>' and 
see what lias happened.” Mr. 
Frank said that he thought he 
dreamt in tlie morning about 3 
a. m. alM>iit hearing the telephone 
ring. Mr. PVank seemed to be 
extremely iicn’ous. His ques- 
tions were jumpy. He was rub- 
bing liis hands 'wlien he came 
through the curtains. He moved 
alxiut. briskly. He seemed to be 
excited. He asked questions in 
rapid succession. Mr. Prank 
and Mr. Black got on tlie rear 
seat and 1 took the front seat; 
one of us asked Mr. P’raiik if he 
knew a little girl by the name 
of Mary Phagan. Mr. Frank 
says: ^‘Does she work at the 
factory?” 1 said, I tliink she 
does. Mr. Frank said, “I cannot 
tell ■whether or not she works 
there until T look on my pay 
roll hook, T know very few of 
the girls that work there. T pay 
them off, hut T very seldom go 
back in the factory.” One of us 
suggested that we take Mr. 
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Frank by the undertaking es- 
tablishment and let him see if he 
knew tliis youii^ lady. Mr. 
Frank readily consented, so we 
got out and went in. The eor|»se 
was lying in a little kind of side 
room to the right of a largi> 
room. Didn't si»e P'rnnk look at 
the corpse; don't nmiember that 
Mr. P'rank ever followed me in 
this room. He may have 
stopped on the outside of the 
door, but my hack was tinvard 
him; he could not have seen her 
face bc'caiise it was lying over 
towards the wall. Wv a.sked Mr. 
Frank if he knew the girl, luul 
he replied that he didn't know 
whether he did or not but tlint 
lie could !ell wlielher she worked 
at the faetor>' by looking at his 
pay roll book. As we were leav- 
ing Mr. P'raiik’s house, lie asked 
Mrs. PVank to teleplame Mr. 
Dnrley to come to the factory. 
From* the undertaker’s we went 
to the ]»encil factory; he opened 
the safe, took oiif his time Iwaik, 
ran Ids finger down until he came 
to tlie name Mary Phagan, and 
said. *'Ve.s, ^!ary Phagan 
worked here, she was here ye.s- 
terday to get her ]'ay.^' He said, 
will tell y<»n alnnit the exact 
time she left there. My sleno- 
gi'apher left aliont 12 o’eloek, and 
a few minntes aft«‘r she left the 
office hoy Icfi and Mary came in 
and got her money and left." He 
said she got $1.20 and he asked 
whether anybody had found the 
enveh»i>e tliat the money wa.s in. 
He then wanted see wliere the 
girl was found. Mr. P’rnnk 
went around by tlie elevator, 
where there was a switch Imx on 
the wall and Mr. P’rnnk i>ut the 
switch in. Tlie box was not 
locked; the insurance coraiiany 
told him that he would have to 
leave it unlock€*d. In the base- 


ment Mr. Frank made the re- 
mark that Mr. Parley had 
worked Newt Lee for sometime 
out at the Oakland plant and 
that if lA*e knew anything about 
the murder that Parley would 
stand a lietter chance of gidting 
it out of him than anybody else. 
After we came back from the 
hnsement. ]Mr. P’rnnk sa\*s, *vl 
had better put in a new slijs 
hadn’t I, Parley?” Parley told 
him yes to put in a slip. P’raiik 
lifttMl out the slip and saw* the 
.sH|> was punched corrcvtly. Mr. 
P’rnnk tijcn ]»nt in n new slip, 
elosi'd the door, locked it and 
took his pencil and wrote on 
the slip tliat he liad iilmidv tak- 
en out i>f tlii» machine, “April 
2(i, 1 looked at the slip 

that Mr. P’nink took out, the first 
piiiiel) was the m^cond one 

was (5:.’»2 or He took the 

slip hack in hLs (tflice. T glanced 
all the wav down and then* was 
a punch for every iiinniMT. The 
<iffic<»rs showed him wh«»n* the 
Inidy was found and ho made the 
remark that it was too had <ir 
something that effect. When 
we left the factory. Newt 1^*0 
was nnili*r arrest; never eonsid- 
chmI Mr. P’rank ns Isniig under 
nrn'st at that time. 

Cross-r.rnwinrf!. Never saw 
Mr. P’rank nnlil that morning. 
Mr. PVaiik readily eonwnted to 
go to tlie undertaker’s with ns; 
at the niulerlaker’s don’t know 
that he didn’t gi*t h glance at the 
corpse, hnt no one but Mr. 
CPiiM*s1ing and I at this nmmeiit 
stepped lip and hwikiHl at the lit- 
tle girl’s face. What Mr. P’nink 
and Mr. Plnek saw Whirid niy 
Imek, T can’t say. 

Gravp Ilirks. Knew Mary 
Phagan a year at the pencil fac- 
tory: worked in the metal room. 
Mary’s machine was right neat 
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to the dressing room. In going 
to the office from the closets one 
would pass the dressing room 
and Mary’s machine within two 
or three feet. Mr. Frank would 
pass through Uie metal depart- 
ment looking around every day. 

Cross-Examined* Standing at 
the time clock you can’t see into 
Mr. Frank’s private office. A 
person wouldn’t see from Mr. 
Frank’s office any one coming in 
or out of the building; worked 
at Uie factory five years. In that 
time Mr. Frank spoke to me 
three times. Never saw Mr. 
Frank speak to Mary Phagan or 
Mary Phagan speak to Mr. 
Frank. Wlicn Mr. Frank came 
through the metal department he 
never spoke to any of the girls; 
just went through and looked 
around. 

John JR. Black, Am a city po- 
liceman; went over to Frank’s 
house with Boots Rogers. Mrs. 
Frank came to tho door; stated 
that T would like to see Mr. 
Frank; Mr. Frank stepped out 
from behind a curtain. His voice 
was hoarse and trembling and 
nervous and excited; asked if 
something had happened at the 
pencil factory and if the night 
watchman had reported it; 
asked him if he knew Mar>^ 
Phagan; told him she had been 
found dead in the basement of 
the pencil factory. He said he 
didn’t know any girl by the name 
of Mary Phagan, that he knew 
very few of tJie employes ; at the 
undertaker’s Mr. Frank gave a 
casual glance at her and stepped 
aside: couldn’t say whether he 
saw the face of the girl or not. 
He said as we left that he didn’t 
know the girl but he believed he 
had paid her off on Saturday; 
thought he recognized her being 
at the factoiy on Saturday by 


the dress that she wore but lie 
could tell by going over to the 
factory and looking at his cash 
book. At the pencil factory he 
took the slip out, and said it had 
been punched correctly. Tues- 
day night Mr. Scott and myself 
suggest^ to Mr. Frank to talk 
to Newt Lee. Mr. Frank spoke 
well of the n^o, said he had 
always found him trusty and hon- 
est. They went in a room and 
stayed from about 5 to 10 min- 
uted alone. Mr. Frank stated 
that Newt still stuck to the sto^ 
that he knew nothing about it. 
Mr. FVank stated that Mr. Gantt 
was there on Saturday evening 
and that he told Newt Ijoc to let 
him go and get tlie shoes but to 
watch him, as he know the sur- 
roundings of the office. After 
this conversation Gantt was ar- 
rested. Frank made no objec- 
tions to talking to Newt Lee. He 
was nervous on Monday. After 
his release be seemed very jovial. 

Cross-examined, At the cor- 
oner’s inquest Mr. Frank an- 
swered every question readily. At 
the pencil factory Mr. Frank 
went to llic safe and unlocked it, 
got the book, ran his finger down 
until he came to tlie name of 
Mar>^ Phagan, and says, “Yes, 
this little girl worked here and 
I paid her $1.20 yesterday.” We 
went all over the factory that 
day. Nobody saw that blood 
spot that morning; must have 
been thirty j>eople there during 
that day. Mr. Starnes was there 
\Yitfi me. He didn’t call atten- 
tion to any blood spots. Chief 
Lanford was there, and he didn’t 
discover any blood spots; found 
a bloody S'hirt in the bottom of a 
clothes barrel at Newt Lee’s on 
Tuesday morning. 

J, M, Gantt, Was shipping 
clerk at National Pencil Com 
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pany; was discharirpd April 7t3i 
by Mr. Frank for alleged short- 
age in pay roll; have known 
Mary Phagan when she w^as a 
little irirl. One Saturday after- 
noon slie came in tiie ofbce to 
■have her time eorr€‘el 4 ?<!, and 
after I had gotten through Mr. 
Frank eame in and said, "You 
seem to know ^raiy* j»retty well/' 
1 Imd not told him her name. On 
Aj'ril 2<ilh, nlniut tl, saw Newt 
IjCO sitting out in front of the 
factory, rememliered I left a pair 
of shoes ii]> there and asked 
Newt Lee nlxntt my getting 
Ihern, and he said he couldi/t let 
me up. Mr. Frank was coining 
down stairway, wlicn he saw 
me he kind of stepped hack. 1 
said Howdy, Mr. Flunk, and he 
kind of .iuinped; t( Id liiin 1 had 
a pair of s1kh»s up there 1 w'otdd 
like to gH and lie said, "Do you 
want to go with me 4»r will Newt 
lioe 1 k' all rght ? What kiiul of 
slioes were they?’’ 1 said. They 
wen* tan SIKH'S, he said, "I think 
T saw a ncL’To sweepinir them up 
the Well, 

T have a ]*air (»f hinr k ones there, 
too: he said "Nrwt, go nliead 
with him and sU'iv with him un- 
til he gi'ts his shci*'s.'’ 1 went up 
there and found hoth pair wiiere 
T had left them. Mr. Frank 
1(H>ked pale and nen*ons, 

Mrs, J, A. White, Saw’ my 
husliand at the pencil factory at 
11:^10; stayed then* until about 
10 minut<*s to 12. I left him 
there and came back about 12:.')0 
and left again about 1 <iVlock; 
at lli.'lO saw Miss Hall, the 
stenographer, Mr. Frank and 
two men; asked Mr. Frank if I 
could see my husband. He said 
T could and sent word by Mrs. 
Emma Freeman; talked to him 
about 15 minutes and went on 
out; returned about 12:20; Mr. 


lori 

Frank was iu the outside oflRee 
standing in front of the safe; 
asked him if Mr. White had gone 
back to work. He jumped like 

I surprised him and turned and 
said, "Yes;” went uf^stnirs then 
to see Mr. White. When I eamc 
down Mr. Frank was sitting in 
the outside oOlce writing at a 
table. As I was going on down 
Uie steps saw a negro sitting on 
a box close to the stairway on 
the first- floor. 

Ifarrti Seott, Am Rnperin- 
tcndeiit of the local Pinkerton 
Detective Agency: have worked 
on this ca.se with John Black, 
city detect iv«*; was enifiloyeil by 
Mr. Frank; saw Mr, Frank 
Mondiiy afternoon. April 2Stli, 
at the factory. We W'cnt into 
Mr. Franks private otlice. Mr. 
Frank s-iid lie had just ct»ine 
from police barracks and that 
Detective Black w*emed to stis- 
pect him of the crime, and he 
then related to me his movements 
on Saturday, April 2fitl); that ho 
arrived at the factory at 8 si. m., 
left hi'tween 0:20 and 10 with 
Mr. Darley for on tag Bros, for 
the mail; he returned at about 

II oVlo<*k, and ju-sl iH'fsire 12 
oVlfH*k Mrs. White came in and 
asked pennission to go upstairs 
and see her linshand; that Mary 
Phagan eame into Uie factory at 
12:10 p. m. to draw her ]>ay*; bo 
paid her off in his inside ofTlce, 
and then she oskcsl if the metal 
had come yet; replied ho didn't 
know and that Mary Phagan 
then he thought reached (ho 
stairway, ho hennl voices; bo 
c*ould not distingnisb wliether 
they urer© men or girls talking, 
that about 12 :50 he went np U> 
the fourth floor and asked White 
and Denham wdien they wntild 
finish up their work and they re- 
plied they wouldn't finish up for 
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a couple of hours; Mrs. White 
was up there at the time and he 
informed her that he was Ji^oing 
to lock up the factory, that she 
had better leave; Mrs. White 
preceded him doivn (he stairway 
and went on out of the factory, 
but on (he way out said she had 
seen a negro on tlie street floor 
of (lie building behind some 
boxes; that at 1 :10 p. m. he left 
the factory for home; arrived at 
the fncftory again at 3 p. m., 
went to work on some financial 
work and at about 4 o’clock the 
night watchman reported for 
work, ns per his instructions the 
previous day; that he allowed 
Newt Tjee to go out and have a 
good time for a couple of hours 
and report again at G o’clock, 
which Newt did; that he left the 
factory at G:04 ]i. m. and when 
he reached the street door found 
TiCo talking to Oantt, an ex- 
bookkeeper wdio Frank had dis- 
-charged for thieving; arrived 
home at about 0:25 p. m. and 
at G:30 asked TiCe over the tele- 
idione if Oantt had left (he fac- 
tory and if everything was iill 
right, to which TiCe replicWi 
^'Yes;” that he went to bed 
around 0:30. 

After that Mr. Frank and Mr. 
Darley accompanied me around 
the factory and showed me 
what the police had found. Mr. 
Frank seemed to bo perfectly 
natural ; saw no signs of nen-ous- 
ness. On Tuesday night, April 
Snth, Mr. Black told Mr. Frank 
(hat he believed Newt Ijoe was 
not telling all that ho knew; we 
put (hem in a private room, they 
were together for about 10 min- 
utes alone. When Mr. Black and 
T entered T^ee hadn’t finished his 
conversation with Frank and was 
saying, "Mr. Frank it is awful 
hard for me to remain hand- 


cuffed to this chair,” and Frank 
hung his head the entire time 
the negro was talking to him, 
and finally in about thirty* sec- 
onds, he said, "Well, they have 
got me too.” After that we 
asked Mr. Frank if he had got- 
ten anything out of the negro 
and he said, "No, Lee still sticks 
to his original story,” Mr. Frank 
was extremely ncr\*ous at that 
time. He was very squirmy in 
his chair, crossing one leg after 
the other and didn’t know where 
to put his hands ; he ivas moving 
them up and down his face, and 
he hung his head a great deal of 
the time while the negro was 
talking to him. He breathed 
very heavily and took deep swal- 
lows, and sighed and hesitated. 
That interview between Lee and 
Frank took place shortly after 
midnight, Wednesday, April 
30ih. On Monday afternoon, 
Frank said to me that the first 
punch on Newt Tree’s slip was 
G:.33 p. m., and his la.st punch was 
3 a. in. Sunday. lie didn’t say 
anything at (hat time about there 
being any error in TiCo’s punches. 
Mr. Black and T took Mr. Frank 
into custody about 11:30 a. m., 
Tuesday, April 2nth. His hands 
were quivering very much, he 
was very ]iale. On Saturday, 
May 3rd, went to Frank’s cell 
with Black and asked him if 
from the time he arrived at the 
factory from Montag Bros, up 
until i2:50 p. m., the time he 
went upstairs to the fourth floor, 
was he inside of his ofliee the en- 
tire time, and he stated "Yes.” 
Then asked him if he was inside 
his office every minute from 12 
o’clock until 12:30 and he said 
"Yes.” 

Cross-examined, Am not sure 
whether T got a statement about 
Maiy Phagan being familar with 
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Gantt from Mr. Darloy or Mr. 
Frank. Mr. Frank %vas present 
at tlio time. Mr. Frank told me 
when the little girl asked if the 
ineial had come back that he 
aaid *•! don’t know,” It may be 
true tliat 1 swore befon* the cor- 
oner that in answer to that ques- 
tion from Mary IMiasran as to 
whether the nieial liad come j'et 
that Frank said. ‘‘No.” and it i< 
possible tliat 1 so rejiorted to 
yon. If 1 said “No,” 1 meant “I 
don’t know.” 

Mias Montern i>ttirrr. Worked 
at the National Pencil Company 
April 2r»t]i; was at the factory 
at f) minutes after .12 on that 
day; left at 10 ininiiles after 12; 
went there to p‘t my money; 
went in Mr. Frank's odice; he 
was not there. 1 diiln’l sec or 
hear anybody in the building. 
*riie door to tlie room was 

closed ; had on tennis .shoes, a 
yellow hat and a brown rain 
coat. 

r'ro.ss-c.row/Mcd. Didn’t iu»- 
lice tJie safe in Mr. Frank’s 
oOiee; wnilked right in and 
walked right out ; am Inurteen 
Years old and I worked <in thi* 
fimrlli lh»or; knew thr piiying- 
otT time wa-^^ 12 o'clock on Sat- 
urday and ih.at is wliy 1 went 
tluTC. 

/i’. r. Tlarrrtt, Am a nia- 
ehini.<t for the National Pencil 
t’oini>any. On Monday irioniing 
hetwecii (ii.'U) and 7:00, April 
2St!i, found some at the 

'West end of the dn*ssing room 
on the secotid floor <»f tlie fac- 
tory. They were not there Fri- 
day. It was blood; looked like 
some white subsianee had been 
wiped over it. We kept pota.sli 
and haskoline. both white sub- 
stances. on this flo<»r. T found 
some hair on the liandle of a 
beneb lathe; Melt Stanford saw 


this hair; the hair was not there 
on Friday. There was a pan of 
haskoline almut S feet from 
where tiie blood wa.s found. 

Cross-examiticfl. Never soarcli- 
ed for any blood sjiota before, 
until Miss JetTerson came in a ml 
said .«iho understood Mary had 
lieen murden'd in the iiictnl de- 
partment, then I started to sonreh 
right away ; eould t«dl it was 
blood by looking at it; can tell 
the ditfercMiee between blood and 
other substances; foiinil the hair 
some few uiinnttMi aftenvanl — 
about (i or 8 strands of hair and 
prf»tty long. 

Mcll Stanford Work at the 
National Pencil Company; 
swept the whole flwir in the met- 
al room on April 2ot)i. On Mon- 
day after found a siM>t that had 
some while Jtaskoline over it on 
second f1(»or near dressing room. 
That wasn’t Ihero on Friday 
when T swept. I two a snmil 
broom iti sweeping. The spot 
looked like it was blood, with 
dark spots stuttered around; 
looked like tlie largo broom had 
been used in putting tlic liasko- 
line on the fltior. 

Mrs. (irurffo IF. Jefferson. 
Wt»rketl at the Nalitinnl Pencil 
roiiipaiiy; saw blood on the see- 
tuitl fliMir in I’niiil of the girls’ 
tlressing rooni <»n Monday; ahniit 
as hig as a fan, and something 
while over it: didn’t s<*e that 
blood then? Fritlay; there are 
cords in the pnlishiiig room, used 
to tie with. 

B. It. Ilasliit, AVent to Mr. 
P’ rank’s jMiu.se Monthly nifiriiing 
after the murder ahoii! 7 and 
took him to llxf station house. 

E, J'\ Hollo waif. Am day 
waiehrnan at the National Pen- 
cil factory — worked there two 
ye.nrs; was there April 2btli 
from G : .*10 a. m. till 1 1 :45 ; Imik 
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after the elevator and freight 
that come in and out and people 
that come in and out. The ele- 
vator uas locked Friday night 
vihen 1 left there; went off from 
•there Saturday and forgot to 
look it. Don't remember stating 
that I locked it Saturday; did 
aay in an aflidavit it is kept 
locked all the ^ime. Left the 
factory at on Saturday; 

about 9::'0 Mr. Frank and Mr. 
Darley went over to Mon tag 
Bros.; have seen Gantt talking to 
Mary Phagan frequently. 

Crosts-eTamined. Never seen 
Mr. Frank speak to Mary Kia- 
gan. 

To Mr. Dorsey. On May 12, 
1913, I told you that the ele- 
vator was locked because I for- 
got to tell you T done some saw- 
ing; took the key out, left the 
elevator unlocked and took the 
key back and put it in the ofilee. 

AT. V. Darley. Am manager 
of the Georgia Cedsr Company, 
a branch of the National Pencil 
Company; was at the factory 
Saturday, April 26th;; saw Mr. 
Frank. * I was there Sunday 
morning at about 8:20; saw Mr. 
Frank; noticed his hands were 
trembling; obsen^ed that he 
seemed still nervous when he 
went to nail up the back door. 
He said that he had not had 
breakfast and didn’t, get any cof- 
fee and that they had rushed him 
by Bloomfields, carried him in a 
dark room and tunied the light 
on and he saw the girl instantly 
and that was why he was ner- 
vous. Newt Lee seemed to be 
thoroughly composed. Heard 
him speak of the murder numer- 
ous times. When we started 
down the elevator Mr. Frank was 
nervous, shaking all over. 1 
can’t say positively as to whether 


his whole body was shaking or 
not, but he was shaking. 

Don’t think a day passed at 
the factory that Mr. Frank did 
not get nervous. When anything 
went wrong he would wiring his 
hands and I have seen him push 
his hands through his hair. When 
things went wrong it would up- 
set him. If anything out of the 
ordinary ha])pencd 1 have seen 
him a thousand times, I suppose, 
rub his hands. Never saw Mr. 
Frank speak to Mary Phagan; 
don’t know whether he knew her 
or not; didn’t know we had a 
girl by that name in the factory 
until I found it out afterwards. 

W. F. Anderson. Was at po- 
lice headquarters April 26th; 
got a call from the night watch- 
man at the pencil factory that 
a woman was dead at the fac- 
tory; asked him if it was a white 
woman or a negro woman. He 
said it was a white woman ; went 
there and Newt Lee came clown 
from the second floor. 1 called 
up Mr. Frank on tlic» telephone 
at 3:30 or 4 and got no answer. 

Cross-examined. Newt Ixse 
was asked tlie following ques- 
tions and gave the following an- 
swers at the coroner's jury : ‘‘Q. 
Had yon ever seen Iiiin change 
t^iat before? A. Well, he put 
the tape once before. Q. 
Wlien was thal ? A. T don’t 
know, sir, when it was, it w'as one 
night Q. How long did it take 
him the first time you ever saw 
him put the tape on ? A. 1 never 
paid any attention to him. Q. 
Well, about how^ loug did it take 
him, five minutes? A. No, sir, 
it didn’t take him that long. Q. 
Did it take him a minute? A. 
I couldn’t tell exactly how long. 
Q. How long did it take the other 
night, on Saturday night? A. 
Well, it took him a pretty , good 
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little bit, because be s|>oke about 
it. He said it’s pretty hard, you 
know to get on.” 

G, C, February, Was present 
at Chief Lanford’s office wlien 
Leo M. Frank and L. Z. Hoaser 
were there; look down Mr. 
Frank's statement stenographic- 
ally. This (see post, p. 242), is 
a correct report of what Mr. 
Frank said. It was made Mon- 
day, April 28th. 

Albert McKnifjht, My wife is 
Minola McKnight. She cooks 
for Mrs. Selig. Hetween 1 and 
2 Memorial Day was at the home 
of Mr. Frank to see my wife. 
He came in close to He 

did not eat any dinner; wTiit to 
the sideboard of the dining room, 
stayed there 10 or 15 minutes 
and then he goes out and catches 
a car. 

Cross-examined, Mrs. Selig 
and Mrs. Frank were pres- 
ent wlien Mr. Frank came 
in. I was in the cook room. 
You can see from the kitchen in- 
to the dining room. You can 
look in the mirror in the corner 
and see all over the dining room. 
I looked in tlic mirror in the 
comer and saw him; was never 
in the dining room in my life. 
Minola went into the dining 
room, and stayed a minute or 
two; don't know whether the 
other folks ate dinner or not. 
Told about Mr. Frank not eating 
after T came back to Birming- 
ham, I told it to Mr. Craven of 
the Beck & Gregg Company. It 
was before Minola went dowm to 
the jail. Mr. Starnes, Mr. 
Campbell, Mr. Morse, Mr. Mar- 
tin and Mr. Dorsey all talked to 
me; didn’t see Mrs. Frank or 
Mrs. Selig that Saturday througii 
the mirror; couldn't tell who was 
in the dining room without look- 
ing in the mirror. 


Uelen Per yuson. Worked at 
the National Pencil Company, 
rndiiy, 25th; saw Mr. Frank 
rritlav, April LVnh. and asketl 
for Maiy Phngan s money. Mr. 
I* rank said, "I ean't ]|>t you hjjve 
It; had gotten Marys money 
wfore, but I didn't get it from 
Mr. Frank. 

L, Wayyoner, Am a city 
detwtive; was in the automobile 
with Mr. Fnink and Mr. Black 
and his leg was shaking; he was 
under arrest at the time. 

J. L. Heavers, Am chief of 
police of Atlanta: was at the 
pencil factory on Titcsdav, April 
2nth; saw what I took ‘to he a 
splotch of blood on flic ilaor 
near this dressing room on tjffice 
floor; then* was one spot and 
some others scattered nn>nnd 
that. 

Cross-examined, 1 hin'i know 
w'hether it was hloml not: it 
liMikcd like it. 

H. M, iMssiter, T am a city 
TKiliceman; on April 27tli foiinli 
a parasol in the bottom of the el- 
evator shaft ; it was lying about 
ihe center of the shaft; also 
found a ball of rope twine, small 
wrapping twine, and also sisne- 
thing that looked like a person’s 
stool. 

C ross-examined,- Noticed evi- 
dence of dragging from flic ele- 
vator in the basement; the um- 
brella was not emshed. 

L, 0. Oriee, Was at the Vn- 
tional Pencil Company's place <in 
Sunday moniing, April 27tli; 
defendant here, attract^Hl tny at- 
tention. on account of his ner- 
vousness. 

Mell Stanford (re-called). The 
door in the rear part of the fac- 
tory on the second floor on Fri- 
day evening was barred; the 
area around the elevator shaft on 
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the first floor was cleaned up af- 
ter tljo murder. 

Tr. II, G^eesling, Am a fu- 
neral direeior and emhalmer; 
moved the body of Mary Pha- 
fjran at four oVlock, April 27th, 
in the rooming'; the cord was 
around the neck; the ra^ was 
around her hair and over her 
face ; think she had been dead ten 
or fifteen hours, or lon^rer; there 
were some dry blood splotches on 
her underclothes; the ri^ht leg 
of the drawers was split with a 
knife or tom right up the seam; 
her right eye looked like it was 
hit before death, it was very 
much swollen; I found a wound 
two and a quarter inches on the 
back of the head; it was made 
before death, because it bled a 
great deal; the hair was matted 
with blood, and very dry; the 
skull wasn’t crushed; the scal]» 
was broken; can’t state whether 
the defendant ever looked at the 
body or not. 

Cross-examined. Mr. Rogers 
and Mr. Black came with Mr. 
Frank and askel me to take 
him back to when> the girl 
was. I took them back there, 
and pulled n light, pulled 
the sheet back, and moved the 
revolving table and walked out 
between them. Mr. Frank was 
near the right-hand going in. 
Mr. Black was at the left. 1 pre- 
pared the little girl ]>ro]ierly for 
burial; there was no mutilation 
at all on the body; judged she 
died of strangulation because the 
rope was tight enough to choke 
her to death, and her tongue be- 
ing an inch and a quarter out of 
the mouth, showed she died from 
stranguation. 

Dr. Claude Smith. Am physi- 
cian and City Bacteriologist and 


Chemist; these chips the detec- 
tives brought to my ofliee 1 ex- 
i^ined; they had considerable 
dirt on them and some coloring 
stain; on one of them I found 
some blood corpuscles; do not 
know whether it was human 
blood; this shirt I examined and 
if showed blood stain; the blood 
on the chips was only four or 
five corf)uscIes. 

Dr. J. Tr. Hurt. Am County 
Physician ; saw the body of Mary 
Phagan on 27th of April; this 
cord was imbedded into the skin 
and in my opinion she died from 
strangulation ; in my opinion the 
cord was juit on before death; 
the wound on the back of the 
head seemed to have been made 
with a blunt-edgcd instrument, 
and the blow from donsm up- 
ward ; the scalp wound was made 
before death; think the scratidies 
on the face were made after 
death; exainincHi the hymen; it 
was not intact ; diwovered no vio- 
lence to the parts; the vagina 
was a little larger than the nor- 
mal size of a girl of that agev, it 
could have been produced by 
I leiietra t i< m i mmedi a t ely ; »reced- 
ing death.; she was not jiregnant. 

Crfiss-r.ramtvpd. The body 
looked as if it had been dragged 
through dirt and cinders; think 
she was dragged face downward. 
When T saw the body on April 
271 h T gave it as my opinion 
that she had been dead from 16 
to 20 hours at 9 oVlock Sunday 
morning; have formed no opin- 
ion whether this little girl 'was 
raped or had ever had inter- 
course with anybody. 

Dr. H. F. Harris. Am a 
practicing physician; made an 
examination of the body of Mary 
Phagan on May 5th; there was 
no actual break of the skull, the 
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blow was hard enough to li:ivi» 
made the person uneoiL<cioiis. hut 
not sufficient to have caused 
death; beyond question she 
came to her death from strnnurn- 
lation from iliis cord In^iiij? 
wound around her nwk. The 
bruise arouiul the eye was caused 
by a soft instrument; the injur>- 
to tlie eye and scalp wore caused 
liefore death; examined the con- 
tents of the stomach, findiiij: ItiO 
cubic ceiitimetci^ of cabbasre and 
biscuit, or wlicaten bread; it 
liad proprrcsscMl v(»ry slisriitly to- 
wards diprestinn; im]»ossil»lc for 
one to say absolutely how loiiff 
this cnbba.ire had been in the 
stomach, but am confideMt she 
was either kilU'd or receivecl the 
blow on the back of the head 
within a half lunir after she fin- 
ished her meal; mad<» an ex- 
amination of the t»rivates of 
Mary; fonnd no sperniatozoiu 
On the walls of the vairina 
th<»ro was evidences of vio- 
lence; that injury luid lx*eii 
i.iade some little time bet'orc 
death; ]ierhaps ten t<» fifteen 
minutes. It is my opinion that 
she lived fnun lialf to thre*'- 
(piarters of an honr after she ate 
her meal: that the chiM was 
slranjrled to deal It was indicated 
by the lividity, the blueness of 
the [larts, the congrestion of the 
ton^ie and mouth and the blue- 
ness of the hands and finger- 
nails; the wound on the hack of 
the head could not have been 
produced by this stick. 

CrosH-eTaminefh It was im- 
Tmssible for any one to say ab- 
solutely how lon^ the cabbage 
bad been in the stomach of Mary 
Phagran before she met her 
death, not within a minute or 
five minutes, but T say it waa 
somewihere between one-half an 


lu»ur :md thriHMpuirters; am cer- 
tain it was sonic when' Ihmwccii 
«» ne-hnlf an hour and thn'e- 
iiuariers; am certain of that. 
riu» violence to the ]»riva!e parts 
initrlit have l>«*cu productul hv 
liu- riiijrer or by other iiiean>. 

( . If. ihiiuitt. Ktidw ^r. 

Frank. Daisy Hopkins, and dim 
Fonley: have been in the olliec 
•»f Prank two m* l.hn*c limes; 
have been clown in the basement; 
saw t'onley Ihciv and the niirlit 
watelifnaii. and lie was imt t'on- 
h'y. Tlien» woidd bi^ some ladies 
ill Mr. Frank's utlit'c. Sumriiines 
there would be two, ami siune- 
tiinis one. Mayla' they didn't 
W4irk in the inorninvrs and ihev 
would be then* in the evenings. 

Vrnss-e ramlntuf. 1 1 ave 
dtiwn there one liim* this year, 
one Saturday evening with 
Miss Dai.sy Ibipkins. Fvery 
lime I was in Mr. Frank's oiliee 
was before Christmas. Mi.ss 
T>aisy Hopkins intrn<)ue«»d me to 
liitn; saw Conley there one lime 
this year and siweral limes on 
Saturday eveiiimj-s; Conley was 
sitting there at the fnint ibior; 
when I went down the lailder 
Miss Daisy went with me: wc 
went bark by tin* trash pile in 
the ba.MMiient : gave .lim Cimlev 
a half dozen or more quarters; 
saw Mr. Frank in his oflice in 
the day lime. Mr. Frank had 
roca-Cola, lemon and lime and 
bi»cr in the oflice; never saw the 
ladies in his ofTiee doimj* any 
•writing; am tlic Dalton that 
went to the clinin-gaiig for meal- 
ing in Walton rVuinty in IWM; 
stole a shop linnirner. Tl Ims 
been 18 or 2fi years since T have 
been in I rouble. 

fs. L. Pf$sspr. Arn n city po- 
liceman. On Monday, April 28, 
went out to see Mrs. White; on 
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May 6th or 7th was the first 
time I knew Mrs. White claimed 
to have seen a neipnx) at the fac- 
tory on April 26th. 

James Conley. Have been 
working? for the pencil company 
for over two years. Friday eve- 
niti^ about •) Mr. Frank came to 
the 4th fioor and said I was to 
come to the factory Saturday 
morning at 8:30; got to the 
factory about 8:30; Mr. Frank 
and 1 got to the door at the 
same time. 1 alwoys stayed on 
the first floor and watched for 
Mr. Frank while he and a young 
];:dy would be upon the second 
floor ciiatting. He always told 
me that when the lady came he 
w'ould stamp on the floor and T 
was to lock the door and when 
he whistled was to open it. He 
says, ‘What 1 want you to do 
is to watch for me today as you 
did other Saturdays,"* and T 
says, All right. Went out and 
came back about noon. Then 
Mr, Frank says, “Now, there 
will be a young lady up here 
aflc*r nwihile, and me and her are 
going to chat a little; now, when 
the lady comes, I will stomp like 
I did before, that will be the 
lady, and you go and shut the 
door; when I whistle I will be 
through, so you can go and un- 
lock the door and you come up- 
stairs to my office then like you 
were going to borrow some 
money for me and that will give 
the young lady time to get out." 

I says, All right, I will do just 
as you say, and I did ns he said. 
He says, “Now, whatever you do, 
don't let Mr. Parley see you." 
Then Mn Frank went upstairs 
and he said, “Remember to keep 
your eyes open." and I 8a>’8, All 
right, I will, Mr. Frank. The 
first person I saw come along 


was a lady that worked on the 
fourth floor, don't know her 
name; the next person that came 
along was the negro drayman, he 
went upstairs. He w^as a peg- 
legged fellow, real dark; next I 
saw this negro and Mr. Hollo- 
way coming back down tlie steps. 
Mr. Parley came down and left, 
Mr. Holloway came down and 
left. This lady that worked on 
the fourth floor came down and 
left. The next person I saw 
coming there was Mr. Quinn ; he 
went upstairs, stayed a little 
while and then came down; the 
next person that I saw was Miss 
Mary Perkins, that’s what 1 call 
her, this lady that is dead; after 
she went upstairs I heard her 
footsteps going towards ilie of- 
fice and after she went in the 
office, heard two people w'alking 
out of the office and going like 
they w-ere corning down the 
steps, but they didn’t come down 
the steps, they went back to- 
’wards the metal do]>artnient; 
after they went back there, heard 
the lady scream, then didn’t hear 
no more, and the next ]»erson I 
saiv coming in tluTe was Miss 
Monteen Stover; she came back 
down the steps and left; heard 
somebody ti]itoring back towards 
the metal department; after that 
I kind of do/.ed off and went to 
sleep; next thing Mr. Frank was 
up over my head stamping and 
then I went and locked the door; 
next thing heard Mr. Frank 
whistling; went and unlocked the 
door just like he said, and went 
on up the stejis. Mr. Frank was 
standing up at the top of the 
steps and shivering and tremb- 
ling and rubbing his hands. He 
had a little rope in bis hands; 
he asked me, you see that 
little girl who passed here just 
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a while ago? she came into my 
office a while ago and 1 wanted 
to be with the little girl, and she 
refused me, and 1 struck her and 
1 guess too hard and she fell and 
hit her head against something, 
and I don’t know ho*w bad slie 
got hurt. Of course yon know 
I ain’t built like other men.*’ 
Have seen him with women lying 
on the table in the factory room 
and in his office with women 
wdth their clot lies up. He asked 
me to go back there and bring 
her up so that he could put her 
somew^here, and lie said to hurr}-, 
that there would be money in it 
for me; came back there and 
found the lady lying fiat on her 
back with a rope around her 
neck. The cloth was also tied 
around her neck and part of it 
w’as under her head like to catch 
blood; noticed the clock, it was 
four minutes to one; came hack 
and told Mr. Frank the girl was 
dead and he said “Sli-Sh !” He 
told me to go back there hv the 
cotton box, get a piece of cloth, 
])ut it around her and bring her 
np; saw her hat and a f>iece «>f 
ribbon laying down and her slip’ 
jiers and took them and put 
them all in the eloth; then 1 
tried to carry her but she was 
heavy and I called to Mr. hnink 
to help me; he caught her by the 
feet and I laid hold of her by 
the shoulders. Then he got the 
key to the elevator and we took 
her to the basement w’here I left 
her; I opened the cloth and 
rolled her out on the floor. We 
both went up to his office; be 
looked out of the door and said, 
*‘My God, here is Emma Clarke 
and Corinthia Hall; come over 
here Jim;” he put me in the 
wardrobe and they came in there 
and I heard them go out, and 


Mr. Frank came and said. “You 
are in a tight place, you done. 
ver>' well;** he lakes a ciganMie 
and a match and hands me the 
box of cigsinMics and 1 lit one; 
then lie said, “Can you write f** 
iind 1 said. Yes, sir, a little hit, 
and he lakes his ]>encil to fix 
up some noti*s; was willing to do 
anything to lielp Mr. Frank bc- 
cuuso he was a white iium and 
uiy superintendent, and he sat 
down and 1 sat down at the ta- 
ble and Mr. Frank diciated the 
notes to me; llicii he pulled out 
a little roll of gm*nhacks, and 
said, “Here is .’i'-OO,’* 1 look llie 
money. Ami after awhile Mr. 
Frank hioked at me and said, 
“Von go down there in the base- 
ment ami you take a lot of trash 
and burn that package that’s in 
front of the furnace,** I told him 
all right. But I was afraid to 
go down there niysell, and Mr. 
Frank wouldn’t go down willi 
me. He said, “There’s iio iieed 
of iny going doAv»i there,” and 
1 said, Mr. Fn'uk. you arc a 
white man and you done it. and 
1 am not going down there and 
burn tlial myself, lie looked at 
me kind of frigliiened and .said, 
“liCt me see tlmt money” and he 
took tlie money and juit it hack 
ill liis juicket, and said, **Nou 
kee|» vour mouth slint, that is all 
right.' Why should I hang? I 
have weallhv people in Bnnik- 
lyn. I said, Mr. Frank whut 
about me? and he said, “That’s 
all right, cbm’t worr>', just come 
back to work Monday like you 
don’t know anything, and kw[» 
vour mouth shut, if you get 
'eniighi T will get you out on 
bond and send you aw’ay. ' an 
voii come back this evening and 
do it?” I said, Yes, I was com- 
ing to get my money. He said, 
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“Well, I am g:oing home to get 
dinner and you come back here 
in about forty minutes and I will 
fix the money.” Went over to 
tile beer saloon and took the cig- 
arettes out of the box and there 
was some money there, two paper 
dollar hills and two silver (jiiar- 
ters and .1 took a drink and laid 
across the bed ajid went to sleep; 
didn't gel np until half-past 6 
that night, tliatV the l.ast 1 saw 
of Mr. Fnink that Saturday; saw 
him next time on Tuesday on 
the fourth floor when 1 was 
sweeping. He said, “Now, re- 
member, keep your mouth shut,” 
and 1 said, All right, and he 
said, “If youM eome back on Sat- 
urday and done wliat 1 told 
you to do with it down there, 
there wouldn’t have been no 
fronl)h».” 1 was arrested on 
Thurs<lny, May 1st, Mr. Frank 
told me just what to write on 
those notes there. That is the 
sau'e pad he told me to write on. 
Mid Mr. Frank Saturday morn- 
ing, lie had on hi.s raincoat and 
iiis usual suit of e]othe.s and an 
umbrella. Ke fused to write for 
the police the first time; told them 
I couldn’t write. 

Crnss-examined. Am 27 years 
old; eau’t road and write good; 
can’t read the mmsiiapers good; 
can’t get any sen.se out of them. 
There is some little letters like 
“dis” and “dat” that I can read; 
other things I don’t understand; 
can spell “dog,” and most sinpile 
little words like that; went to 
school about a year; can spell 
“day” but not “daylight;” can 
spell “beer” but not “whiskey;” 
can’t figure except with my fin- 
gers; know the figures as far as 
turelve. Didn’t know Newt Lee; 
hoard them say there was a ne- 
gro night wat^man, but never 


did know that he was a negro. 
The lady that was with Mr. Frank 
the time I watched for him last 
July was Miss Daisy Hopkins. 
Mr. Frank called me in his office. 
He said, .“You go down there and 
see nobody don’t come up and 
you will have a chance to make 
some money.” The other lady had 
gone out to get that young man, 
Mr. Dalton. She came back after 
a while with Mr. Dalton. They 
went downstairs and stayed about 
an hour. Mr. Dalton gave me a 
quarter, and the ladies came 
down and left, and then Mr. 
Frank enme down after they left. 
The next Saturday I watelied 
was right near the same thing. 
After Mr. Holloway left, Mias 
Daisy IIopkin.s came on into the 
office, Mr. Frank came out of 
the ofTIco, po]>ped his fingers and 
went hack into the ofliee; went 
down and stood by the door. He 
.slaved there that time about half 
an hour and then tlie girl went 
out. TIc‘ gave me half a dollar 
this time. Tlie. next time T 
watched for him and Air. Dalton, 
loo, somewhere the last )>ari of 
August. The lady that came in 
that day was one who worked on 
the fourtli floor; it was n«>l A!i<s 
Daisy Hopkins. She went right 
to Air. Frank's office, then T went 
and watelied. Slie stayed about 
lialf an hour and eome out. Next 
time I watched was Thanksgiv- 
ing Day; met Air. Frank tliat 
inorniiig about 8. He said, “A 
lady will be here in a little while, 
me and her are going to chat, I 
don’t want you to do no work, 
I just want you to watch.” In 
about half an hour the lady came. 
1 didn’t know her, ahe didn’t 
work at the factory. She vras 
very tall, heavy built lady. After 
she came down, she said to Air. 
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Frank, “la that the niprgerr* and 
Mr. Frank said, “Yes/’ and she 
said, “Well, does he talk uuiclif” 
and he says, “Xo, he is the best 
nigrg’er I have ever seen/’ Mr. 
Frank called me in the office and 
frave me Next lime I 

watched was on a Saturday about 
the middle of Januar>\ A man 
and ladies came about half-past 
2. They stayed there about 2 
hours; didn’t know either one of 
the ladies; can’t d&seribe what 
either one of them had on. The 
man was tall, slim built, a heav>' 
man; have seen him at the fac- 
tory talkinsr to Holloway; he 
didn’t w’ork there; have been in 
]»rison three times since 1 have 
been with the pencil company. 
Seven or eipflit times within the 
last 4 or 5 years. Snowball and 
T drank beer tojorether sometimes 
in the huildin^r. T never was 
drunk at the time Mr. Frank told 
me to ■w%alch for him. He talked 
to me before Snowball. Then* 
were eight niggers in all work- 
ing in the factory. Snowliall, 
the fireman and me did just |dain 
manual labor, the re.<l of the ne- 
groes had belter jobs. The time 
Sir. Frank told me? ahout watch- 
ing for him, he didn’t know 
Snowball was in there. Snow- 
Imll was standing right tliere by 
me. Miss Daisy Hopkins 
worked on the fourth floor in 
1012. She was ])rctty, low, 
chunky kind of heavy weight. 
Ijooked to be about twenty-three. 
I w.as arrested on the 1st of May. 
Sent for Mr. Black to come down 
w’hen T made my first statement 
on May 18. I denied I had been 
to the factory in that statement. 
Told Mr. Black on May 24, the 
time I made the second state- 
ment, that I helped tote the lit- 
tle girl; think I told them about 


Mr. Frank getting me to watch 
tor him, that he told me he 
struck a girl and for me to go 
hack and get lier; didifl give 
Mr. Frank clear away tliai time: 
kept smile tilings hack. 1 told 
the detectives ab<mt wanting me 
to WiUfli l4>r him when I got 
hack to the factory; don't know 
why I didn't tell them that at 
llie lime I told liieni ahotit mov- 
ing the liody. 1 tohl the oflicers 
1 didn t see Marv IMiagan go up 
at all; didn’t tell them 1 heard 
any sert*am: told Mr. Starnes and 
Mr. ramphell. That was after I 
got out of jail. I said 1 lieiml 
the scream heftire 1 wi*nt to slep]i, 
wliich 1 did; told Mr. Starnes 
and Mr. CainplicII ahout some- 
iHKly riitniing hack on tijitocs; 
don’t know why I iliihi'l tell it 
the day I told them 1 was going 
to tell the whole truth; tfnln’l 
mean to keep hack anything 
then. That day I told them ev- 
erything I reineiiiliereil. When 
I got to the top of tlie stains, 
Mr. Frsink had that eord in his 
iinnds; don't rememher when T 
first told about that. If 1 didn't 
tell it that day wlien I said I was 
telling the Avhole irntli, 1 just 
didn’t rememher it. Tlie reji*i(in 
why 1 didn't t«‘11 Scott and IMack 
before 1 wrote four notes in- 
stead of two, tlicy didn't ask me 
liow many T wrote. 1 w’rote 
lhn*e notes on white and one on 
grc*eii paper. The reason T didn't 
tell Scott and Pilack about hiirn- 
ing the body, bccausi* some one 
liad done taken them otT the case. 
Did not see a man named Minccy 
on the electric car that day; 
did not tell how 1 had just killed 
a girl and did not w’nnt to kill 
another. Saw Mary Phugan’s 
pocketbook, or me.sli bag, in Mr. 
Frank’s office after he got back 
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from the basement It was lying 
on his desk. He put it in the 
safe. 

Mra, J. A, White (recalled). 
1 have seen this man before at 
police headquarters (indicating 
Conley) about a month after the 
murder. At that time did not 
identify him as being the man 
I saw sitting On the box. The 
man sitting on the box was about 
the same size as Jim Conley; 
couldn’t state it was Jim Con- 
ley. 

C. W, Mangum. Had a con- 
versation with Mr. Frank at the 
jail about seeing Conley and con- 
fronting him; told him the men 
were there with Conley and 
wanted to talk with him if he 
wanted to see them. He said, 
*‘No, my attorney is not here and 
I have nobody to defend me.” 

N. V. Darley (recalled). It 
was very dark around the ele- 
vator on the first floor on April 
26th; never saw Jim C^onley that 
day; never saw Mr. Frank talk 
to him or speak to him or come 
into contact with him in any way 
that day; was at the factory 
every Saturday afternoon; 
found Mr. Frank in his oflice on 
every occasion except one; saw 
Conley oti Monday. He looked 
to be excited and when I spoke 
to him he failed to look up as he 
usually does; went around the 
factory tliat morning and looked 
at everybody to see if I could 
pick out a man that looked suspi- 
cious, and Jim Conley was the 
man I thought looked most sus- 
picious. Have made no contribu- 
tion toward the fund to defend 
Frank. If a body had been shot 
down the chute, behind those 
boxes, it would have been hidden 
more than where it was found; 
don't know anything about Con- 


ley being there Saturday after- 
noons and watching. He wasn’t 
there by my instructions. 

E, F, HoUoway (recalled). Am 
the day watchman and time 
keeper; look after the register 
to see that everybody registers; 
it was not a habit of Conley to 
register or not as he pleased and 
to get his pay anyhow; never 
saw Mr. Frank goose, pinch or 
joke with C'onley. He surely 
was a good hand at borrowing, 
but Mr. Frank would never let 
him have a nickel but what he 
owed him. Up till 12 months 
ago the sweepers stayed at the 
factory until about 2:30, but 
then they made a rule that any 
sweeping that wasn’t done by 
noon on Saturday would have to 
go over until Monday and since 
that lime no negroes have been 
there since 12 o’clock. We never 
had any negro night watchman 
in July, August, September, or 
any time last fall. We never had 
a negro night wntchmiiii until 
we hired Lee about three weeks 
before the murder. Was at the 
factory every Saturday since last 
June. Have never known Mr. 
Frank to have any woman on 
Saturdays excepting his wife. 
Mr. SchiiT helped Mr. Frank on 
his books on Saturdays. Conley 
never did watch the door down 
stairs; never did see him giving 
signals to Mr. Frank and Frank 
giving him signals from up- 
stairs; -would have seen them if 
he had watched the door. There 
was nobody practicing any^ im- 
moralities in the building. If 
they did I would know it. Daisy 
Hopkins quit some time in May 
or June last spring. She has 
never been there since she quit. 
On Monday morning saw Conley, 
instead of being ufistairs where 
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be ought to be sweeping, down 
in the shipping room w.*itching 
the detectives, ofTicers and re- 
portexs; caught him washing his 
shirt. Looked like he tried to 
hide it from me. 

Henry Scott (recalled). Was 
present when Conley made his 
statement May IS. \ wrote that 
myself. He positively denied 
that he was at the f:ictoiy on 
Saturday or that he knew any- 
thing about the murder. We 
tried for hours to get him to con- 
fess. The next statement he 


made on May 2'!, and we look 
him over to Mr. Dorseys otTloe, 
who went over it with iiim. He 
.'ll ill denied string the little girl 
the day of the innnlcr. On May 
25 we talked to him five i»r six 
hours, showing him that Frank 
c-ould not have written these 
notes on Friday. He still said 
he had told the truth. On May 
2S "he made another .statement, 
the same as bcfori*. On May "29 
he made his last statement. We 
told him what would fit and 
cussed him ti gi»od deal. 


THK KVIDKXt^K FOH THK PHISONKH 


TT. TT. Matthews, Am a mo- 
tonnan; 26ih April was running 
on English Avenue. Mary 
Phagan got on my car at Litid- 
sey Street at 11:50. We got to 
Broad and Hunter almut 12:10. 
Mary and some other little girl 
who was sitting wdlh her, got off. 
The pencil factory is about a 
block and a half from Hunter 
and Broad. Nobody got oti with 
Mary at Lindsey Street. Know 
the ill tie Epps boy. lie did not 
get on the ear with her at Lind- 
sey Street; saw Mary’s body at 
the undertaker’s. It was the 
same girl that got on my oar. 

TT. T, Hollis, Am a street car 
conductor. On 2(11 h April was 
on the English Avenue line. We 
ran oh schedule that day. Mar>' 
Phagan got on at Lindsey Street 
at about 11:50. No one else got 
on with her. Epps did not get 
on with her; no one was sitting 
with her; do not recollect Epps 
getting on the car at all that 
morning. 

Herbert G, Schiff. Am assist- 
ant superintendent of the Na- 
tional Pencil Co.; occupied the 
same ofiBce as Mr. Frank; the 


coin|tan\*s money except the 
petty cash was kept at the gen- 
eral managi'rV !>rtiee, Mr. Sig 
Monlag. .Ml mail the Ci»m- 
piiny is received there. Mr. 
Frank’s salary was $150 n 
month. 1 usually leave the fac- 
tory at 12:d() and n»lnrn at 2 to 
2:15. Frank would leave a lit- 
tle after 1 and return about .'1; 
do not recall :i single Saturday 
that Frank ri'timied earlier than 
1 did. We both worked logeiher. 
The sirei't doors were always 
open. Oniee bi»y wonhl be in the 
outer office*. F'reqiienlly we wi»re 
interrupted by salesmen calling 
on ns Saturday afternoon. The 
stenographers earne hack very 
seldom on Saturday nftenioon; 
were liable to be inlerrii|Ued at 
any lime oi? Saturday afternoon 
by people on linsiness. Newt, 
liee was the first negm night 
watchman wv ever haH. Frank 
and 1 iLsunlly left, tlie fiictf»rv at 
lialf-r>asl 5 or n quarter to fi ofi 
Saturdays; left together. Very 
often Mrs. Frank would cona* tq* 
to the oftice on Saturday; nmT 
saw Conley around the on 

Saturday afternoon after 2 
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o’clock. We never had any wo- 
men up in the offic>e. Paid off the 
help on Friday, April 25th; re- 
member payinii? Helen Ferffuaon 
that day. Nobody came up to ask 
for Mary Phapran’s pay. We 
had posters all over the factory 
that Saturday would be a lepral 
holiday and the factory would 
be closed ; intended to come back 
to the factory Saturday mominff, 
but overslept. 

Crnss-erammed. Mr. Frank, 
when they telephoned him about 
the murder, asked had there been 
a fire at the factory; reason he 
was nervous, he said, he hadn’t 
had any breakfast, he wanted a 
cup of coffee. 

Jofil C. JIunier, Am a public 
accountant. T have examined the 
financial sheet said to he made by 
Ijco M. Frank; to find out how 
lonpr it would take a person to 
make out these reports. T went 
throtiffh the calculations. T 
found them correct within a deci- 
mal. The quickest j)ossible time 
to make out this report, balance 
the cash, make out the comparsi- 
tive statements and the copies of 
which they furnished me, is 150 
minutes. 

CrosS’-examined, A man’s fa- 
miliarity with a special class of 
work will aid materially in mak- 
inpr it up. If he had had to 
pet up the information which 
was furnished me it would take 
him a pood deal lonper than it 
did me, for the information was 
already furnished me; have al- 
lowed for his ex]>erience and fa- 
miliarity with the business, in 
the way of savinp time, in mak- 
inp my estimate; have tried to 
make my fipures sufficiently con- 
servative to make allowance for 
a man in charpe of the work; 
think it will be wonderful to 


make it in less than that. A 
man who could make it out and 
verify it as he went along would 
take the wliole afternoon. 

6*. Pollard, Am an expert 
accountant; was called in for the 
purpose of seeing the length of 
time it would take to gather these 
figures and pet the result on the 
financial sheet and other papers 
that were furnished me. The 
minimum time that I could do 
that work in T found to be 3 
hours and 11 minutes. 

Hattie Hall. Am a steno- 
grapher for the National Pencil 
Company in the office of Mon- 
tap Bros. Wlienever it is neces- 
sary 1 go down to the National 
Pencil factory and do work 
there; saw Mr. Frank about 10, 
April 26th, at Montap Bros., 
when he asked me to come over 
and assist him at his office. T 
went over to the factory between 
10:30 and 11. Several people 
came in while we were working, 
two men, one whose son worked 
there came in and spoke to Mr. 
Frank about tlie boy’s being in 
some trouble in the police court. 
They went info the inner office to 
talk to him and he came out to 
the outer office with them. Miss 
Corinthia Hall and Mrs. White 
also came in tliere in Mr. Frank’s 
office and T talked with him. 
These eight letters were dictated 
to me Saturday morning by Mr. 
Frank and T typewrote them 
there in tlio outer office. T did 
not see any little girl come along 
about that time. 

Corinthia Hall. Work in the 
finishing up department of the 
pencil factory; am a forelady; 
was at the factory on April 26th ; 
got there about minutes to 12; 
Mrs. Freeman was with me; we 
went after her coat and to tele- 
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phone. It was about 15 minutes 
to 12 when we left the factory. 
Mr. Frank was writing when we 
came in his office. When we left 
the factory, the following people 
were still there: Arthur White, 
Mrs. White, May Barrett, her 
daughter, Hnny- Denham, the 
stenograjdier and Mr. Frank. 

Cross-e.raminetJ. We met Mr. 
Holloway as he came out of the 
factor^’ ns we went in. We met 
Ijemmie Quinn afterwards at the 
Greek Cafe. It took us about 5 
minutes to ^ro there and come 
back to Greek Cafe. We pot a 
cup of coffee and sandwicJi and 
were pettinp the chanpe when 
Quinn came in. 

Mrs. Emma Clarke Freeman. 
Worked at the pencil factory: 
on 26th reached the factciry with 
Miss Hall about 25 minutes to 
12; saw Mr. Frank at his olVicc. 
He was talkinp to two men. Mrs. 
White and Mr. Fnink’s steno- 
prapher were also in the office: 
left about a quarter to 12: met 
Lemmie Quinn aftenvards in a 
cafe. He said he had just been 
up to see Mr. Frank. 

Miss Mafjnolia Kennerhh Am 
in the metal department; drew 
mv pnv Friday, April 25th, from 
Mr. Schiff at the pay window. 
Helen Ferpuson was there when 
T went up there. Mr. Frank was 
not there, Mr. Schiff pave llelen 
Ferpuson her pay envelope. 
Helen Ferpuson did not ask Mr. 
Schiff for Mary Phapan’s money. 

Cross-examined. On Monday, 
Mr. Barrett called my atten^tion 
to the hair which was found on 
the machine. It looked like 
Marv’s hair. . 

Helen did not have any busi- 
ness poinp to Mr. Frank 
Mr. Schiff was payinp off. She 
did not po in and ask Mr. Frank 


for Mary’s money; left with her, 
Mr. Frank was not payinp off 
that day. 

irndc C nmjthelL Work for 
the iMMicil factory ; had a conver- 
sation with tny sister, Mrs. Ar- 
thur While, on Monday, At»ril 
2Sth. She told me that she liad 
seen a nepni siitiup at the ele- 
vator .shaft when she went in the 
faetor>- at 12 o'clock t»n Satnrd:iy 
and that she came out at 12:;i6. 
she heard low voices, hut 
eonldn'l see anyhody. Oti .April 
26tli. pot to the factory about 
Mr. Frank was in his out 
er office. Ill* was latnrliinp and 
jokinp with t»eople there, and 
joked with me. T have never 
si'cii Mr. Frank talk to Mary 
Pliapan. 

Lemniir Qaina. Am fon'inan 
of the metal department. The 
floor of the metal room is very 
dirty. Yon eonld not tell at the 
alleged blood spots whether they 
were varnish or oil. We have 
blood spots quite fre(|nenlly 
when t»eople pet ilieir bands ent ; 
rfuneniber a man by the name of 
Oilborl was Imri in that room. 
He hied fri*ely About S montbs 
apo a boy cut bis band pretty 
badly and was carried by the 
ladies’ dressing r(»om to *he main 
office, ripht over tlie place where 
Barrett found the blood stmts. 
His hand was bleedinp. About 
a hundred women work in the 
factory. Haskoline is scattered 
all over Ibe floor of the metal 
room. That floor lias never l>een 
scrubbed since T have been to the 
factory; eonld not tell what colf»r 
hair it was Barrett found. There 
were only n half dozen strands 
in it. Thief Lnnford look it. 
Last time T saw Mar>' Phaean 
before the murder was Monday. 
She left about 2 o’clock because 
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we were ont of material and she 
was laid off for the rest of the 
week; have never seen Mr. Frank 
speak to her; went to the factory 
on April 26th, to see Mr. Schiff. 
He was not there. The street 
doors were open when T got 
there; did not see Mary Phagan 
nor Jim Conley, nor Monteen 
Stover. The doors to Mr. 
TVank’s inner and outer office 
were open. The time I reached 
Mr. Frank^s office was about 
12 :20. There was no blood spots 
under the machine where Barrett 
claims to have found the hair. 
There was no blood at the spot 
where Conley claims the body of 
the girl was found. 

Harry Denham. Work on the 
fourth floor of the pencil factory. 
I was paid off Friday, April 
25th; came back Saturday to do 
some work on the machinery 
when it was not running. We 
worked until 10 minutes after 3. 
It took a good deal of hammer- 
ing; we were making a racket up 
there. May Barrett was the first 
person to come upstairs that day, 
about quarter past 11. Stayed 
about Ihroe-qunTters of an hour. 
It was after 12 when she left. 
Mrs. Freeman and Miss Hall 
were the next to come upstairs 
and stayed about 15 minutes. Mrs. 
Wliite came upstairs about 12:.^0 
to see her husband. She had a 
good long talk with him. She 
was still upstairs when Mr. Frank 
came up. He told Mr. and Mrs. 
White that he was going to din- 
ner and would like to close the 
doors. Mrs. White went right 
down behind Mr. Frank; never 
heard the eWator run that day; 
can see wheels turning on that 
floor. There were no noises in 
the factory that day, excepting 
street noises. When we came out 


we saw Mr. Frank at his desk 
in his office writing. Mr. White 
borrowed $2.00 from him. He 
did not look nervous or unusual. 
White and I on the fourth floor 
could have gone anywhere in the 
building that day. It was open 
to us. 

Croes-eramined. The first 
time Mr. Frank came upstairs it 
was about 10 minutes to 1. The 
second time was about 3 o’clock. 

Minola MeKnight. Work for 
Mrs. Selig. I cook for her. Mr. 
and Mrs. Frank live with Mr. 
and Mrs. Selig. His wife is Mrs. 
Selig’s daughter; cooked break- 
fast for the family on April 26th. 
Mr. Frank finished breakfast 
a little after 7 o’clock. Mr. Frank 
came to dinner about 20 minutes 
after 1 that day. Mrs, Frank 
and Mrs. Selig were already eat- 
ing when Mr. Frank came in. 
My husband, Albert MeKnight, 
w’asn’t in the kitchen that day 
between 1 and 2 o’clock. Stand- 
ing in the kitchen door you can- 
not see the mirror in the dining 
room. If you move where you 
can see the mirror, you can’t see 
the dining room table. My hus- 
band wasn’t there all that day. 
Mr. Frank left that day some 
lime after 2 o’clock; next saw 
him at half-past 6 at supper. I 
left about 8 o’clock. Mr. Frank 
was still at home when I left. 
He took supper with the rest of 
the family. After this happened 
the detectives came out and ar- 
rested me and took me to Mr. 
Dorsey’s office, where Mr. Dor- 
sey, my husband and another 
man were there. They tried to 
get me to say that Mr. Frank 
would not allow his wife to sleep 
that night and that be told her 
to get up and get his gun and let 
him kill himself, and that he 
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made her get out of bed. They 
had my husband there to bull- 
doze me, clairainj? that I had told 
him that; had never told him any- 
thing: of the kind; told them rieriit 
there in Mr. Dorsey’s office that 
it was a lie; they carried me 
down to the station hou.se in the 
patrol wairon. They came to me 
for another statement about half- 
past 11 or 12 o’clock that nipht 
and made me sipni somethiiifr be- 
fore they turned me loose, but it 
wasn’t true. I siprned it to get 
out of jail, because they said they 
would not let me out. Tt was 
all written out for me before 
they made me sign it. 

CroHs^examfvcih Signed that 
statement (see post, p. 244 >, but 
didn’t tell you some of the things 
you got in there; didn’t say he 
left homo about 3 oVlock; said 
somewhere about 2. 1 did not 

say he was not there at 1 o’clock. 
Mr. Graves and Mr. Pickett, of 
Beck & Gregg Hardware Co., 
came down to see me. A de- 
tective took me to your (Mr. 
Dorsey’s) office. My husband 
wa.s there and told me that 1 had 
told him certain things. I denied 
it; wept and cried and shiek to 
it. That man there (Mr. Camp- 
bell) and a whole lot of men 
wanted me to tell lies. My hus- 
band tried, too. They made me 
sign that statement, but it was a 
lie. Tf Mr. Prank didn’t eat any 
dinner that day T ain’t sitting in 
this chair. Mrs. Selig never gave 
me no money. The statement 
that I signed is not the truth. 
They told mo if T didn’t sign it 
they were going to keep me 
locked up. 

T.mil Selig, Am Mr. Frank’s 
father-in-law and live with him. 
The sideboard in the dining room 
is in the same position now, os 


it has always been. Mr. Frank 
on April 26! h left the house 
liefore I b^akfastcnl. 1 got back 
home to dinner about 1 :15. Mr. 
Frank came in nlumi 1 :20. There 
was nothing unsnal about him. No 
scratches or hriiis<*s aliout him. 
Noticed nothing unusual aliout 
him at supper. After supper 
Mr. Frank sat in the hall and 
rend. A party of onr friemls 
came to the house and played 
cards after supper. Frank and 
his wife did not play. lie came 
in one time while we were play- 
ing and said he rend a story 
about A basehall umpire’s deci- 
sion and he was laiigliing. 

CroRs^examinetl. Have never 
seen the sen’ants move that side- 
board. 

3fr.v. Smil Selig, Am Mrs. 
Frank’s mother, Mr. and Mrs. 
Frank have been living with us 
two years. The sidehonnl is in 
the same posit ii»n it always has 
been except when we swwp un- 
der it. We had lunch on April 
26th after 1 oVlorl<, nhont 10 
minutes past 1. Mr. Frank enine 
about 20 minutes past 1 while 
we were eating. Tie sat down 
with ns and ate, Mrs. Frank 
and T left before lie did, nhoiit 
half-past 1. He was still eating 
at the table. After the opera, 
while w'e were on the street car, 
Kaw» Mr. P’nink at 6:10. Mr. 
Frank was home when we got 
there; saw nothing unusual about 
him. No scratches, bruises, 
wounds or marks. We got home 
about half-past 6; sat down to 
sup|H?r about a quarter to 7. Mr. 
Frank ate with us; played cards 
that night in the dining room 
•with a party of friends. He went 
to bed Iwtween 10 and 10.30; 
snw’ Mr. Frank next day about 
11 ; saw no blood spots or marks 
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or bruises or euts about him. 

Cro88-examined. Mr. Frank 
got home about 11 o’clock Sun- 
^y. lie told us he had lieen 
sent for to come to town. He 
spoke of a ffrime linvin^ bc^n 
committed; asked him what had 
happened; don’t remember that 
lie told me about tlic crime. He 
did not seem unconcerned about 
it. I said at coroner’s tliat 1 
thoupflit he sccm«*d nn<*on corned 
about it; don’t remember liis re- 
marking; about the youth of the 
prirl or the brutality of the crime. 
Don’t think Mr. Frank men- 
tioned the name of the girl that 
was killed on Sunday. 

Jffilrn Kerns, At 10 minutes 
after 1 on April 26 saw Mr. 
Frank standing up against the 
building at the comer of Ala- 
bama and Broad Streets. 

Mrss ji, P, Levii, Saw Mr. 
Frank get off a car on Memorial 
Day between 1 and 2 o’clock and 
cross the street to his home. 

Mrs, M, G, Michael, Was visit- 
ing my sister, Mrs. Wolfsheimer; 
saw Mr. Frank about two 
o’clock on Afiril 26th, going up 
Washington Street towards town. 
I was on the front ]>orch when 
ho came up and asked me about 
my peojde at homo; noticed noth- 
ing unusual about him ; no 
scratcluis or marks or any ner- 
vousness about him. 

Jerome Michael, Saw Mr. 
Frank on April 26tli between 5 
minutes to 2 and 2: called him 
and when he saw my mother 
standing on the porch he came 
over and spoke to her; noticed 
absolutely nothing unusual about 
him. No scratebes, bruises^ 
marks and no nen’ousnoss. 

Mrs, Jlennie Wolfsheimer, Am 
the aunt of Mrs. Frank. On 
April 26tb, T saw Mr. Frank in 


front of my house about 2 
o’clock. I walked out on the 
porch after he came. 1 saw 
nothing unusual about him. Xo 
nen’ousness or bruises or 
scratches. I saw no stains on his 
clothes, no marks or tears of any 
kind. 

Julian Loeh, Live across the 
.<!trcct from the Wolfsheimer resi- 
dence; am a cousin of Mrs. 
Frank; saw Mr. Frank on Ajml 
26th in front of the Wolfsheimer 
residence. It was between 1:50 
and 2 o’clock. 

Cohen Loch, Was on the car 
with Mr. Frank going back to 
town on April 26th after lunch. 
That was about 2 o'clock. The 
car was blockaded by ilie crowd. 
Tliere was nothing unusual about 
him. No marks, or scratches or 
spots on him. llo had on a 
brown suit and a derby. 

//. J, liincheif. Saw Mr. 
Frank on Ai»ril opposite 

the main entrance to the (’ajd- 
tol. He was on tlie street car 
going to town. It was between 
2 and 2:15. 

Miss liehecca Carson, Work 
at the National Pencil Co. on the 
fourtli floor; am forelady of the 
sorting de]>nrtnient ; liave from 
thirteen to 6ft een girls under me; 
liave lieard the elevator running 
when the machinery in the fac- 
tory was not running. On April 
26th saw Mr. Frank looking at 
the parade in front of Kicli’s be- 
tween 2:20 and 2:25. He spoke 
to me ; saw him again at 10 min- 
utes to .3 going into Jacob’s 
Pharmacy. On Monday morn- 
ing I said to Jim Conley, Where 
were you on Saturday? Were 
you in the factory? He said, “I 
was so drunk T don’t know where 
T was or what I did.” And 
Snowball, who was standing 
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there, said, “I can prove where 
I was/' 

Mrs. E. M. Carson, Worked 
at the pencil factory. Rebe<rca 
Carson is my daughter; have 
seen blood spots around the la- 
dies' dressinjr room three or four 
times; saw Jim Conley on Tues- 
day after the murder. lie was 
sweepiiifT around my table, said. 
Well, Jim, they haveirt jrol you 
yet, and he says, “No.” 1 said, 
Jim, you know Mr. Frank never 
did tiiat, and he sua’s, “No, Mr. 
Frank is ns innoeent as you is, 
and 1 know you is.*’ 

C ross~v.ra ni i n ed. IT a ve seen 
blood ill the dressing n»oiii 
around the lockers and some 
around the mirror; have seen 
pirls up there mash their finders 
on tlie machines; have seen lilmid 
in tlie sink in tlie toilet room and 
on tiie maehiru^; have seen spots 
about as bi^ as my finder, dif- 
ferent spots up on the fourth 
floor. 

M iss J/ari/ Pirlc, Work at the 
National Pencil Co.; talked with 
Jim Conley Monday inornin^r 
after the murder ; a<*en.sed liiin of 
the murder. He took his broom 
and walked ri^lit out of the oflice 
and 1 have never seen Jiim since. 
His character for truih and for 
veracity is bad; would not be- 
lieve him on oath. 

Crnss-examined. Susf»e<ded 
Jim because he looked and acted 
so different. Jim acted very pe- 
culiar. I mentioned it to several 
of the prirls standing around. 
Miss Denham, Miss Mc(*ord, Mrs. 
Johns and sevc^ral others; ac- 
cused Jim before I saw the blood 
at the ladie.s’ dressing: room. It 
was all smeared. Mr. Frank is 
a perfect gentleman; always 
found him to be one in ray deal- 
ings with him : have never heard 


any of the girls say anything: 
about him; have never heard of 
a single thing immoral that lie 
did do ill those tive years; liave 
never h(*nrd of ]ii.< going in the 
girls’ dressing room. J have 
never heard of his slapping them 
as he would go by ; have never 
heard Mr. Frank talk to Mary. 

Mrs. I ora SmuU. Worked on 
the fourth lloor of the pencil fac- 
tory; saw Jim Conley on Tues- 
day. He was wc»rrying me to 
get money from me to buy a 
newspaper and then he would 
come ami ask me for cttpies of 
the paper het'ore I would gel. 
through reading them. He told 
me Mr. Frank is just as iiuioeeiit 
as 1 am ami he says, “(iod knows 
I was noways around this fac- 
lory on Saturday;” didn’t seo 
Mr. Frank talking to Jim any- 
where in tlie far lory f>n Tues- 
day; liavt^ iieviu* setui him talk to 
that nigger in inv lilV; have 
known Coiili'V for two years; 
gener!:l re|iul:ition for truth and 
veraeily is liail; don't know of 
any nig!.'»*r «»n earth that 1 would 
helieve on oath. 

('rnss-t\tainiHi‘d. I)iil not seo 
Mrs. Carson talk to Jim on Tues- 
day or Wednesday: saw Mr. 
Frank and Miss ('arson talking 
on business hetwefUi 8 aJid it 
oVIoek on Tuesday. They stopped 
right in front r»f niy machine. 
Mr. P^rarik went down ataint and 
Miss Carson went on Imek t<i her 
wf»rk. 

Julia Fuss. Work on iho 
fourth floor of the pencil fac- 
tory; have never kn<*w anything 
wrong or immonil to 1m* going on 
in Mr. Frank’s ofTiee; talked with 
Jim Conley Wednesday tnoniing 
after the murder. He wii:* 
sweeping around there and 
asked me to see the new'Hfiajicr. 
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As he read it he kinder grinned. 
He told me he believed Mr. Frank 
was just as innocent as the an- 
gels from Heaven. He was never 
known to tell the truth; would 
not believe him on oath. 

Cross-examined, Have never 
heard Mr. Frank accused of any 
act of immorality or familiarity 
with the girls in the factory. Jim 
Conley got two paT^ers from me 
on Tuesday and Wednesday. 1 
bought them. Jim always seemed 
to be kind of ner\’ona or half 
drunk or something. Pie aroused 
my suspicions after he began to 
read the papers and grin about 
them and comment on them. 

Emma Beard, Am Mr. 
SchitT’s servant. On April 2nth 
somebody called Mr. Schiff on 
the telephone about half-past 10. 
It said, “Tell Mr. SchiflF Mr. 
Frank wanted him at the office.” 
The same voice called up Mr. 
SchiflT again about 11 o’clock. I 
told him he would be there as 
soon ns he could get dressed. 

Annie JJixon, Am. Mrs. Ur- 
senbach’s servant. Mr. Frank 
called up on the telephone about 
half-past one on April 26th. 
“Tell Mr. Charlie T can’t go to 
the ball game this afternoon.” 

J. C, Matthews, Was at Mon- 
tag Tiros, on April 26th; saw 
Mr. Frank in the office of Mon- 
tag Bros., in the morning of that 
day. 

Alonzo Mann, Am office boy 
at the National Pencil Company. 
I left the factory at half-past 11 
on April 26th. When I left 
there Miss Hall, the stenograph- 
er from Montag’s, was in the 
office with Mr. Frank ; never saw 
him bring any women into the 
factory and drink with them: 
have never seen Dalton there. On 
April 26th, saw Holloway, Irby, 


McCrarj^ and Darley at the fac- 
tory; didn’t see Quinn. I don’t 
remember seeing Corintha Hall, 
Mrs. Freeman, Mrs. White, Gra- 
ham, Tillander or Wade Camp- 
bell. 

M, O, Nix, Am credit man 
for Montag Bros, and bookkeep- 
er; have charge of the bookkeep- 
ing and documents and raT^ers of 
the National Pencil Company; 
am familiar with Mr. P’rank’s 
Jiandwriting. These ffnancinl 
sheets are in Mr. Frank’s hand- 
writing; so are these eleven 
requisition sheets ; saw Mr. Frank 
on the morning of April 26th, at 
Montag’s. He asked me to allow 
Miss Hattie Hall, my steno- 
grapher, to go over to the fae- 
tor>', to assist him as his steno- 
grapher was away. 

Have never seen a letter writ- 
ten by Mr. Frank. The only 
writing of his that T am familar 
%vith are figures and things like 
j>ay rolls. 

JJarrif Goftheimer, Am a 
traveling salesman for the Na- 
tional Pencil Company; Was at 
Montag Bros, at 10 o’clock on 
April 26th. Mr. Frank came in. 
I asked him about two orders 
and he replied that he couldn’t 
tell, but that if T would return 
to the factory with him he would 
tell me, or if yon can’t come 
now, come this afternoon. Saw 
Frank in his office one Saturday 
afternoon in the early part of 
April about 3 o’clock. His wife 
was there doing some steno- 
graphic work for him. I am 
sure of that conversation. I had 
been in his office on previous 
Saturday afternoons. I never 
found any of the doors locked. 
He was always working. 

Mrs, Bae Frank, Am the 
mother of Ijeo Frank; live in 
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Brooklyn. Mr. Moses Frank of 
Atlanta is my husband s brother; 
saw him at Hotel MeAlpin in 
New York City on A]>ril 27th 
and April 28th. The letter you 
hand me (see post, p. 250) is 
my son’s handwritinfr. The word 
“Vondef” in the letter is He- 
brew^ meaning ‘‘Holiday.” 

Cross-examined. Mr. Frank 
has no rich relatives in Brook- 
lyn. My brother-in -law, Mr. 
Bennett, is a clerk at $1S a WH*k. 
My son-in-lnw, Mr. Stt^arns, is 
in the retail eiprar business. As 
to what my means of sup]Hirt are 
we have about .$20,000 out at in- 
terest, my husband and I, at six 
per cent. We own the lunise we 
live in. We have a $0,000 niort- 
on it. The liouse is worth 
about $10,000. My husband is 
doiii^ nothinjir. He is not in 
^ood health. Vp to a year apo 
he was a travelinpr salesman. 
These are the only relatives my 
son has in Brooklyn. Mr. Moses 
Frank, my brother-in-law, is 
supposed to be veiy* wealthy. My 
husband is 07 years old. He is 
broken doAvn from hard work 
and in very imor health. 

Oscar Pappenheimer, Am a 
stockholder of the National Pen- 
cil Company; have, been ffettinfr 
comparative sheets from Frank 
since March, 1010; have here the 
report for the week endinp April 
24, 1013. T pot that on Monday 
morninp, April 28th. 

C. F. Ursenhach, Mamed a 
sister of Mrs. TjCo Frank. 
Saturday, about 20 minutes to 
my cook told me that Mr. I’rank 
had phoned and told me that he 
wasn’t poinp to the pame; saw 
him on Sunday, after the murder, 
at my house; saw no scratchi^* 
marks or bruises on him. He 
seemed to be a little disturbed 


in mind; saw him apain that 
afterncKin. He told us about the 
trapedy that eveninp. He pave 
me my rain eoat, which he had 
borrowed previously. 

Crtiss-cramincd. He and his 
wife and my wife and myself 
piMierally played canls Saturday 
eveninp. Mr. and Mrs. Selip’s 
family nsnnlly played poker Sat- 
urday nipht. Mr. Frank bor- 
rowed my rain eoat at 4 :30 Sun- 
day when it was raitiinp. and T 
mei liim ahont 0 oVloek on Wash • 
inpton Street, and he rtdnnied it. 
He never had that rain eoat until 
Sunday afternoiui; am p«isitive 
that he did not have it on Snt- 
unlay. 

Mrs. C. y. rntenftach. Am 
Mrs. Frank's sister. 1 saw 
no serai e}ie.s, bruises, or marks 
nti Mr. Frank on Sunday. He 
wa.s nen*<nis its <me would have 
been niuler the rinMimstnnws. He 
horrowed a rain eoat from my 
hnshand that afternoon. The 
raiti ci»at was at our luuisc* on 
Saturday. Mr. Frank did not 
have it on Saturday. 

f’rosv-crflm/ficd. On Sunday 
Mr. Frank, when he was at I ho 
house, lohl IIS he had Wn called 
down town and that this little 
pirl was murdered, and he told 
what a horrible crime it was; 
did not say who committed it; 
.said iiotliiiip about employinp a 
lawyer; said he had thouplit he 
heard the lelefdione rinpinp in 
his sleep, ihe nipht befon*; said 
when he saw the eorf^e it was a 
prewsome siplil ; said nothinp 
about suH|»pctinp Nwt l*ei* as be- 
inp the puilty r»«Hy; said he was 
.«oiTV he let Oantt in the factory 
Satuniay afternoon, b#?ciuise he 
mistrusted him, Waiise he had 
not been honest; did not say he 
thouplit Newt I>*e or Oantt hau 
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committed the crime; said noth* 
ing about the clock Having been 
improperly punched. 

Mrs. A. E. Marcus. Am a sis- 
ter of Mrs. Leo Frank; played 
cards Saturday night at Mrs. 
Selig^B. Mr. Frank was there 
sitting out in the hall reading. 
Mr. Frank went to bed after 10 
o’clock; noticed nothing unusual 
about him, no bruises, marks or 
signs. 

Mrs. M. Marcus. Saw Mr. 
Frank at half-past 8 in the even- 
ing April 26ih, at Mrs. Seng’s 
residence. We played cards 
there. He stayed in the hall 
reading. He appeared as nat- 
ural as usual. 

M. J. Goldstein. Played cards 
Saturday night, April 2(>th, at 
Mrs. Seng’s house ; got there 
about 8:15; Mr. Frank was sit- 
ting in the hall ; there was noth- 
ing unusual about him, no nen*- 
ousness or anxiety. 

Cross-examined. He came in 
wiiile we were ]dayii]g to tell us 
of some joke he lind read, and 
we asked him to desist ns it was 
distracting us from the game. 
Frank was reading a magazine 
which caused him considerable 
merriment and laughter. 

7. Strauss. Was at the home 
of Mrs. Selig, Saturday night, 
playing cards; while we played 
he was sitting in the hall read- 
ing. 

Mrs. Emil Selig (recalled). 
Deny categorically that any of 
the contents of Miiiola Mc- 
Knight’s affidavit are true; have 
never raised Minola’s wages one 
penny since she has been with 
me. 

Cross-examined. Didn’t see 
Albert McKnight at my house 
on Saturday; Minola was paid 
$3.50 a week; advanced her a 


week’s wages; the first week I 
gave her $5.00 and told her to 
give me the change. She brought 
$1.00 the next morning, and told 
me she kept 50 cents which 1 de- 
ducted the next week ; think 
Mrs. Frank gave her a hat ; Mrs. 
Frank has never given her any 
money to my knowledge. 

Sigmund Montag. Am treas- 
urer of the National Pencil Com- 
pany; my office is two blocks 
from the pencil factory. Frank 
came to my ofTice April 26th, 
about ten and stayed an hour; 
he talked to me, my stenograph- 
er, Miss Hattie Hall, and Mr. 
Gottheimer, one of the salesmen; 
went to the factory almost ev- 
ery Saturday afternoon; Mr. 
Frank would always be working 
at his desk on the financial sheet. 
Sunday morning was asked by 
phone if T could identify a girl 
tluu was killed in tlie basement 
of the pencil factory; referred 
him to Mr. Darley. After 
breakfast Mr. Frank came to my 
house; he was no more nen^oiis 
than we were; saw no marks, 
scratclies or discolorations of 
any sort on Ids face, and there 
were no spots on his clothing. 
Monday afternoon about three 
Mr. SchifT called me over the 
teleT>hone and asked me if I 
would sanction the employment 
of the Pinkertons to ferret out 
this crime; told Mr. Schiff to go 
ahead. 

Cross-examined. Mr. Frank 
when he w-as at my house Sun- 
day morning had already been 
to the undertaker’s; he told me 
they had taken him into a dark 
room and flashed on a light, and 
he said he saw the little girl 
there ; he described how she 
looked ; he said her face was 
scratched and her eye was dis- 
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colored, and she seemed to have 
a gash in her head; her mouth 
was full of sawdust and he de- 
scribed her in a general way; he 
did not say anytiiing to me 
about an attorney or having 
been to police headquarters. 1 
had not then employed enun.sel; 
my sending Mr. Herbert Haas to 
see Mr. Frank was not employ- 
ing counsel; made no trade with 
Mr. Hans; don't know who is 
paying his fee; have not con- 
tributed anything towards it, 
nor has the Pencil Company. 

Truman Mct'rarif. Am a 
drayman; work for the National 
Pencil Company; would work on 
Saturday afternoons until half 
past three and sinnetinies as late 
as five; have never found the 
front door locked on a Saturday 
afternoon; hav<‘ never swn Jim 
Conley watching there Saturday 
afternoon; have never seen him 
guarding the di>or; Itave never 
seen him around the factory at 
all Saturday afternoon; have 
never found tlie doors to Mr. 
Frank’s itnier or cmter office 
locked; both dfiors liave glass 
windows in thfun; anybody could 
see ihroiigh tliem; have some- 
times found Mr. SchifT working 
there with Mr. P^rank on Satur- 
day afternoon; did not sw Jim 
Conley at the faclop’ April 
26lh; did not tcdl him to go 
down in the elevator shaft and 
ease his bowels; went into Mr. 
Frank’s office about twelve 
o’clock on April 26th; Mr. PVank 
was there. 

D, J. Nix, Was office boy at 
the pencil factorv; on Saturday 
afternoons, Mr. Frank and Mr. 
Schiff would be there working; 
would stay in the outer office;; 
never left the factory on Satiir- 
^y afternoon ; have never 


known Mr. P'rank to ha\e any 
women in his office drinking or 
doing anything else. 

Frattk Paunr, Was office boy 
last Thanksgiving day at the 
iHMieil factory; Mr. SchifT and 
Mr. Frank were ^\orking there 
in the office that d.iy. Have ne\ - 
er known him t«» have any wom- 
en in then*, or see any drinking 
going tin. 

Phillip ('hamhrrs. DeeeiidHT 
12, lffl2, was office hoy at the 
pencil factory until March 2ih 
Ifflil; staycti in the outer office; 
on Satunlays 1 stayeil until I 
and soiiu^titncs until Ti oVhit'k : 
Mr. PVank never did liave any 
women in there; never saw any 
drinkitig there; never si»en Dal 
ton eiiiiie in tlitu*!*; have simmi Jim 
Conley swecfung then* Sal unlay 
afteriHKiu; Snowball wimld he in 
there onct* iti a while; never 
known the front tloor to he 
locked Satnnlay afternoon; 
never simmi anylioily watching 
the door on any Satnnlay; have 
seen Mr. Frank*.' wife come to 
his office; Mr. SchifT wonhl he 
iielping liiin .siune of I lie Satur- 
days; never .seen Mr. Frank 
familiar with any of the women 
in the factory; never seen him 
talk to Mary Phagan. 

Onilfrrff M’* inlauf. Ain su- 
perintendent of the Pencil Com- 
pany's lead plant ; visit4Ml the of- 
fice of the factory every titlier 
Saturday, between J aiid .'i 
o’clock; would find Mr. lltillo- 
way, Mr. F’rank iintl Mr. SchifT 
there; never saw any woniiM) in 
the tiffice there: never saw Jim 
Coidey tluTc Saturday nfter- 
noon.s. 

Charlie her. Am a machinist 
at the pencil factory; DufFv’s fin- 
ger was hurl on the eyelet raa- 
ehine Octobt»r 4. 1012; the blood 
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spouted out; there was a lot of 
the blood on the floor. 

Cro88-exam%ned. Duffy was 
hurt in the metal room on the 
machine opposite Mai^^ Phagan*s 
machine; the pencil company 
took a written statement from 
me, silked by me, to keep the 
fellow from suingr the company; 
saw my sigrnnture this morning*; 
have never told you I signed that 
statement. 

Arthvr Pride, Worked on the 
second floor of the factory; on 
Saturdays I work all over the 
factory, doing anything that is 
noccs.sar>', until about half past 
four; have never seen any wom- 
en come up there and see Mr. 
Prank, or any drinking going on 
there, or seen Jim Conley sit- 
ting and watching the door; Jim 
Conley’s general character for 
truth and veracity, it is bad; 
woitld not believe him on oath. 

CrosH-eramined, No, T ain’t 
a high-class, nigger, but I am a 
different grade from him. 

Daisi^ Hopkins, Am a mar- 
ried woman; worked in the fac- 
tory; Mr. Frank never spoke to 
me’ when he would pass; never 
did speak to him ; never been in 
his office drinking beer, coca- 
cola, or anything else; know 
Dalton; never visited the fac- 
tory with him; never have been 
to the factory on Saturday; 
never introduced him to Mr. 
Prank j there isn’t a word of 
tnith in that; have never gone 
down in the basement with Dal- 
ton. 

Cro88^examined. Mr. Smith 
got me out of jail. Somebody 
told a tale on me, that’s why *T 
was put in jail; they acciised 
me of fornication; never was 
tried. 

Laura Atkinson, Have been 


in Mr. Dalton’s company three 
times; never met him at the Busy 
Bee Cafe; have never walked 
with him to or from the pencil 
company. > 

Mrs, Minnie Smith, Work at 
the pencil factory; never met 

Dalton or walked home with 

him; don’t know him; know Mr. 
Prank; have spoken to him six 
limes in the four years I worked 
there. 

V. S, Cooper^ W. T, Mitchell^ 
O, A, Nir, Samuel Craig , B. L, 

Patterson, Bohert Craig, Ed 

Craig, T, L, Ambrose, J, P, Bird, 
J, H, Patrick and 7. M, HamiU 
ton testified that they lived in 
Gwinnett or Walton county; that 
they used to know C. B. Dalton 
before he left Monroe in Walton 
county; that his general charac- 
ter for truth and veracity is bad, 
and that they would not believe 
him on oath. 

B, L. Bauer, Summers of 
1909-1910, T worked at the Na- 
tional Pencil ('Jo. Saturdays; 
since have worked off and on at 
the factory on Saturdays; was 
up at the office on the Saturday 
afternoon before Mr. Schiff went 
away; Mr. Holloway, Mr. Schiff, 
Mr. Prank and the office boy 
were there ; never seen any wom- 
en in Mr. Prank’s office on Sat- 
urdays. 

Cross-examined, Have always 
found Mr. Schiff there on Satur- 
day afternoons, except when he 
was off on his trip; saw Mr. 
Prank in his office on the fourth 
Saturday in January. 

Gordon Baileg. Work at the 
factory; am called “Snowball”; 
never saw Jim Conley talk to 
Mr. Prank Friday before the 
murder; have never heard Mr. 
Prank ask Conley to come back 
on any Saturday; never seen 
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Mr. Frank bring: any women into 
the factory ; never seen Jim Con- 
ley ^larding or watehinjr the 
door; have seen Jim take news- 
papers and look at it, but don't 
know if he read them or not. 

Henrff Smith. \Vork at the 
pencil factoiy in the metal de- 
partment with Barrett; he talked 
to me about the reward; said it 
was $4,300, and lie thou^it if 
anybody grot it. lie ougflil. for he 
found the blood and hair: said 
he ought to get the fii^t hook 
at it. 

Milton Klein. Saw Mr. Frank 
last Thanksgiving evening at a 
dance given by the B’nai H'rith 
at the Hebrew Orphans' Home. 
Mr. Frank helped Mr. ('oplan 
ntid myself give the dance; we 
were the committee in charge. 

Cross*e.ramineil. Was at the 
iail to see Mr. Frank when the 
detective.s brought Conley down 
there; sent 'word down that Mr. 
Frank didn’t care to sci* Conley; 
Mr. Frank said that he would see 
Conley only with the consent of 
his attorney. Mr. Rosser; Mr. 
Frank looked ver>' much disap- 
pointed because the grand jury 
liad just indicted him when he 
had expected to be cleared. Mr. 
Frank has a great many friends 
who constantlv visited him in 
jail. 

Nathan Coplan. Remember 
last Thanksgiving Day was a 
very disagreeable one; The H’nai 
B’rith gave a dance; Mr. Frank 
had charge of it; Mr. Frank and 
his wife were there. 

Joe Stelker. Have got charge 
of the varnishing department at 
the pencil factory; saw the spot 
that Mr. Barrett claimed he had 
found in front of the young 
ladies’ dressing room: it looked 
like some one had some coloring 


ill a bottle and spliislieil it on the 
lloor; saw the while stuff on it; 
it looked like a composition they 
iLse on the eyelet m.nchine or face 
tiowdcr; llie allegi'd hlotid S|>olS 
could have Imm'ii ma<le with a 
transparent rod varnish. Jim 
t^•»llley*s character for truth and 
v€‘r:ieity is veiy bad; would not 
believe him on oath. 

ilarlee It ranch. Work for the 
.\tlanta Journal: on May 31gt 
Jim Conley told me he didn't 
MH* the purse of this little 
girl: said it took him thirty- 
five miuute.< after going upstairs 
until he left the factory; wa.s at 
file jail when* the detectives were 
making him go through his stoiy. 
h tiiok him nearly fifty niinntes 
to go through the motions. He 
said he finished about 1 ;30 and 
then went out; that Iwmimie 
Quinn got into the factoiy about 
12 and remained about 8 or 0 
minutes. 

John .If. Minor. Am a iu‘ws- 
paper reporter; visitcil Oeorgi* 
F.pps Sunday iiighl, April 'JTfli; 
he said he knew the girl, that he 
had ridilcn to town with her in 
the mornings occasionally when 
she went to work. He said noth- 
ing n.s to having seen the girl on 
Saturday and roming in on the 
car with her. 

ir. fi. MeWnrth. Am a I’ink- 
erton defective: workeil on the 
Frank case; found near the front 
door on the ground floor, stains 
that might or might not have 
lieen hlood. All the radi'|ti»rs in 
the factory had trash, dirt and 
rubbish lichind them: sticking 
my hand around the dust and 
dirt, discovered a pay erividofie 
also a club: Ibe stains on the 
club were either paint or blood. 

John Finley. Was foniieHv 
master raarhini.st and assistant 
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superintendent of the pencil fac- 
to^. Mr. Frank’s character was 
good. 

A, 1), Greenfield. I am one of 
the owners of Die building occu- 
pied by the Pencil (Company. 
1 have known Mr. Frank four or 
five years. His character is 
good. 

Dr, Wm. Owens. Am a phy- 
sician; at the request of the de- 
fense went through certain exper- 
iments in the pencil factory to 
ascertain how long it would take 
to go througli Jim Conley’s move- 
ments relative to moving the 
body of Mary Phagan ; kept the 
time W'liile the other men were 
going through witli the perform- 
ance. Mr. Wilson of the Atlanta 
Baggage Co. also kept time witli 
me. Mr. Brent and Mr. Flem- 
ing enacted the performance. Ti 
took us eighteen and a half 
minutes to go ihroiigh the move- 
ments and eoitversation whicli 
Conley says look place between 
him and Frank on Saturday, 
April 26th; the eighteen and a 
half minutes did not include the 
eight minutes that Conley said he 
was in the w^ardrobe and also the 
time it took him to write tin* 
notes. Including that the whole 
performance would have taken 
minutes. 

CrosS’^.ramined. Tes, T wrote 
that letter at the instance of ray- 
self and of Mr. Leonard Haas, 
my attorney, ns a matter of con- 
science. It is partly as follows: 
“To the Crand Jury of Fulton 
County, W. D. Beattie, foreman. 
Oentlemen : Among a number of 
people "with whom T have dis- 
cussed the unfortunate Phagan 
affair, I have found very few 
who now believe in the guilt of 
Leo M. Frank, and I have felt 
a deep conviction growing in my 


heart that a terrible injustice 
might be inflicted upon an inno- 
cent man.” 

Isaac Haas. Know Leo M. 
Frank; his character is very 
good. 

A. N. Anderson. Am elerk at 
Atlanta Bank. The pass book of 
Ijeo M. Frank shows a balance 
to his credit of $16 on April 18, 
don’t know that that’s the only 
bank account that he had. 

If. P, liuller. Am the shipping 
clerk for the Pencil Company; 
the doors lending into the metal 
room arc wooden doors wdth 
glass windows ; there is no 
trouble looking through them in- 
to the metal room, even when the 
doors are closed. 

/. V. Kauffman. Made a 
drawing of the Selig residence 
on Georgia avenue, in this city. 
Standing in the back door of the 
kitchen room against the north 
side of the door, I could not see 
that mirror, l>ecause of the par- 
tition between the passageway 
and the dining room. 

J. Q. Adams. Arn a photogra- 
)»her; took jiliotographs of the 
Selig home from the inside; one 
])hotograph was taken standing 
directly in the door; you couhl 
not see the mirror with tlie 
naked eye or in the picture; took 
views also of the pencil factor^'; 
standing in the door you could 
not se<» any part of Mr. Frank’s 
desk, or a telephone or a win- 
dow. 

Prof. Geo. Bachman. Am 
professor of physiology and 
physiological chemistry. Bomar 
says it takes four hours and a 
half to digest cabbage. If the 
cabbage is not well chewed it 
would take considerably longer. 

Dr. Thomas Hancock. Have 
practiced for twenty-two years; 
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engaged in hospital work six or 
seven years; have treated almut 
14,0(K) cases of surjreiy ; liave ex- 
amined the ])rivate jKirUs of Ijco 
M. Frank and found nothiiii; 
abnormal; he is a normal man. 
sexually. Neither I nor anybody 
else could jrive an intolliiiinMii 
opinion of how lon^ that cab- 
ba^re and wlH»at bread liad been 
in the stomacli before death. 
Findin^r the epithelium mi.*«siu!r 
in several ]daees or se]nirnted 
from the wall of the vajrina 
would not indicate any violence 
done to the subject in life. The 
condition of the bhuul vtvsels as 
described 1 would expect to re- 
sult from other caases than vio- 
lence. Even if violence causc«l 
them, you could not tell how 
lonpr 1 ) 0 fore death that violence 
had been inflieled, or tliat it had 
been i?ifliclrd within from five 
to fifteen minutes before death. 

7>r. TTiVts r. WrftfmnrrlaPiih 
Am a praclieiiJir pliysicinii for 
twenfy-ei^hl years, pmeral prae- 
ticc‘ arid surtrery. A i'n»fe,ssor of 
snri**«*ry for twenty years, and 
fornu-rly president of the Stale 
Hoard of Health. From the e\i- 
denee T have heard it wouhl he 
iin|'o.s.sib1e to tell whether or not 
that would have pindnced uii' 
eonseioiKsness befon* death; skull 
may be fraetnn'd wilhonf pro- 
diieinf?’ uneomsciousniss ; death 
may be ]»rndTiced by a blow on 
the bead that leaves very little 
outw^ard sijrns. From loohiinr at 
such a 'wound wilhonf any knowl- 
odtre of fl-e amcninf of hlood lost, 
one eonld not tell wliethcr it was 
inflieted before or after death; 
one could not tell from lookinjr 
at a 'Wound of that sort frons 
which direction it was inflicted. 
Havc no personal fwdinir aL'ainst 
Dr. Harris; prefcrri'd cliarpps 


with Slate Board of Health 
charpnjr Dr. Harris with pro- 
fessional dishonsety. It would 
l)e impossible to form a ndiable 
opinion that cablKi^e and brinid 
hud boon in iliat siiimach before 
death, on that data or any other 
data, tliai could In* found by 
lookiiip* at the stomach nine <ir 
l€Mi days after de*ath. Many 
thinps n»tard dipivlion. Miieh 
depends upon the particular 
stomach and its nllinity for par- 
ticular fooils. Food that is not 
thorou^fhly emulsiticd will re- 
main in the .stomach indefinitely, 
thibha'je like that, and wheat 
bread, miirht nmniiii in the stom- 
ach until tlie jirncess of iliin'stion 
is complete, which ordinarily 
would he from thn^e attd a half 
to four hours. Any epithelium 
can he very easily strippiul after 
death. 'Fin* illiriial (examination 
eonld have .stripped it. So could 
the nnnoval for pnr|M»S 4 *.s of post 
mortem (^\:lmi^ati(»u. If tlie suh- 
je(*t had had a Uiciistriud period 
a day or two h*'forc death and 
.she was fieuxl in the act of nicii- 
stnialinjL'' at the tinw of d'Mih, 
this would account for the eon- 
L'^ested hlood \'csscls, and it wicdd 
alM) m.'ike the epitheliniri nnich 
easier !(» strip. Even if an 
opinion eoidd be expressed as to 
violence before death, it wredd 
l)C iinpossihlc to say that it oc- 
curred (roni five to fifteen min- 
utes iM’fore death. From an ex- 
amination of the privati* parta 
of Eeo M. Fnink la* apiiears to 
be a perfectly normal ?»ian. A 
black eye could be infiicted after 
d(*alh. 

CroffR-r.ramincfh There niW 
sexual inverts who arc absolutely 
iionnal in physical aptteairnnec. 
A d(H*for could not |fM>k at cab- 
baffc in various Htafff^H i»f di^- 
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tion and venture an opinion as 
to how long: it had been in a wom- 
an’s stomach. The human tongue 
could not produce any signs of 
violence in the vagina. 

Dr. J. C. Olmstead. Practic- 
ing physician for 36 years. Giv- 
en the facta on this case it would 
not be possible for a physician 
to determine whether or not that 
wound produced unconsciousness 
before death. Biich a wound 
could have been made within a 
short while after death. Cab- 
bage like that is liable to ob- 
struct the opening of the pyloris 
and to delay digestion. That a. 
microscope shows on parts of the 
vagina removed from the body 
that the blood vessels are con- 
gested may be due to menstriia- 
tion or the natural gravitation 
of blood to those parts and is not 
necessarily indicative of violence. 
The use of embalming fluid 
would make a diagnosis of vio- 
lence utterly unreliable. It would 
be impossible for a doctor finding 
those conditions in the vagina by 
means of a microscope 9 or 10 
days after death to tell that vio- 
lence had been inflicted from 5 
to 15 minutes before death. 

Dr. W. Ff. Kendriclc, Have 
been a practicing physician for 
35 years. Don’t think that the 
finding of the epithelium strip- 
ped from the wall would indicate 
anything unusual; don’t think 
that would indicate any act of 
violence. A female’s menstrual 
periods brings about congestion 
and hemorrhages of the blood ves- 
sels every time. The body describ- 
ed nine or ten da>»8 after death 
one could have no way of telling 
whether that wound would pro- 
duce unconsciousness or not; 
would be a pure conjecture. 
Skulls are sometimes fractured 


without unconsciousness. Some 
stomachs will digest different 
substances quicker that others; 
don’t think there is an expert in 
the world who could form any 
definite idea by either chemical 
analysis of the liquids of the 
stomach or by the condition of 
the cabbage lodged in the stom- 
ach as to how long it had been 
in the stomach. 

John Ashley Jones. Have 
known Mr. Frank a year; his 
general character is good; am 
resident agent for the New York 
Life Insurance Company; have 
never heard any talk of Mk. 
Frank’s practices and relations 
with the girls down there. Mr. 
Frank has a policy of insurance 
with IIS. It is our custom to seek 
a very thorough report on the 
moral hazard on all risks. The 
report on him showed up first 
class, physically as well a.s mor- 
aUy; have never seen any nude 
pictures hanging in his office, al- 
though I have been there a num- 
ber of times; have never heard 
that he smiled and winked at 
young girls. 

Dr. Leroy Childs, Am a sur- 
geon ; cabbage is the hardest food 
to digest among carbohydrates, 
because it has so much collnlo«e 
which is n woody fibre. Cabbage 
gets its digestion in the mouth. 
Tliat cabbage has not been masti- 
cated thoroughly. They have been 
swallowed almost whole. Raw 
cabbage is easier digested than 
cooked cabbage. The shortest 
time for boiled cabbage to pass 
into the small intestines is 4 and 
a half hours after it is eaten. The 
stomach does not digest the cab- 
boge. Physic influences will re- 
tard digestion as excitement, 
fear, anger, also physical or men- 
tal exercise. If a human body io 
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disinterred at the end of 0 days 
and the stomach is taken out and 
amoni^ the contents you Hnd cab- 
bage like tliat and fragments of 
wheat bread slightly diju'csled. 
yon could not by looking at the 
cabbage haz^ird an opinion as to 
how long before death that had 
been taken into the stomach. 

Alfred Loring Lane. Am a 
resident of Brooklyn, N. V. Knew 
Leo Frank 4 years at Pratt In- 
stitute which we both attended. 
His general character is good. 

Philip Nash. Knew Leo Frank 
4 years at Pratt Institute. His 
general character is good. 

Kichard A. Wright. Live in 
Brooklyn, X. V. Knew Ijco 
F rank 4 years at Pratt Insti- 
tute, also d years at ('ornell. Uis 
general character is good. 

Harry Letns. Live in Bnaik- 
lyn, X. Y.; am a lawyer; have 
known I^eo Frank about 12 
years; have been a neighbor of 
Ids until he came Suniii. liis 
general character is good. 

Herbert Lasher. Knew Ijco 
F rank at F<irnell Tniversity; 
was in his class, and we roomed 
together for 2 yeai>4. His gen- 
eral character was v<*rv goocl. 

John ir. Todd. Prof. r. Ih 
Albert. Prof. J. F.. Vanderhoff. 
V. 11. Kricgshnber. M. F. (r old- 
stein, Dr. David Mar.r, Jewish 
Rabbi, and 7?. .1. Sonn. Super- 
intendent of the Hebrew Or- 
phans’ Home, testified that hi?* 
character was good. 

Arthur Heyman. Mrs. //. Glo- 
gowshi. Mrs. Adolph Montag. 
Mrs. J. O. Parnielee. Ida Hays. 
Enla Mwit Flowers, Opie Dicker- 
son testified to the same effect. 

Mrs. Emma Clark Freeman, 
Have worked at the pencil fac- 
tory over 4 years. Mr. Frank V 
general ebar^ter is good; am a 


lurried woman ; have known 
I’oidey ever since he has l>eeii at 
the factory. Ills general char- 
acter for truth and veracity is 
bad; would not Indieve him on 
oath. 

i' ross-examined. Have never 
heard any sngg<'stion of any 
wn>ngdoing on the part of Mr. 
Frank, cither in or out of the 
factory; was fondady at the fac- 
tory for about J years. 

S>arah Panies. Wiirkinl at the 
pencil fact«»ry over 4 years; his 
ehanicter is goml. He has Ikhmi 
the best of men. 

Irene Jark.son. Worked at 
the jH^ncil factory tor J yt'nrs. 
Mr. Frank's eharacter was very 
well. He never said any thing to 
me; never met Mr. Frank at any 
time for any imnuiral purpose. 

Critss-examined. The girls 
setMiicd to 1 m^ afraid of him; 
heard some remarks two or three 
tiiiit's aliont Mr. Frank's going 
to tlie dressing room on differ- 
eiil occasions; ne\’er heard any 
talk nhimt Mr. Frank going 
aronnd putting his hands on 
girls; never heard i>f his going 
out witli any «if the girls. 

Miss Hessie Fleming. Wiirlced 
ns steinejrapher for Mr. Frank; 
his clinrac*ler was unusually 
good. 

Cross-eramined. Am just 
talking nhoiit rny fiersonnl rt*ln- 
tioiis with him; have never s<*en 
liirn do anything wrong there in 
the factory He never made any 
advnnei*s to me or :iny<ine eW*. 

Mrs. Mattie Tioimpsnn. Work 
at the pencil rariorv. Mr. 
Frank’s character i-* g«io<l. 1 have 
never hifard anvfhinir against 
him ; have never met Mr. Frank 
any when* or at any time for any 
immoral purpose. 

Mins Irene Carson. Worked 
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at tlie pencil factory; have never 
met Mr. Frank at any time or 
f>lace for any immoral purpose. 

Mrs, J, J, Wardlaw. Worked 
at the pencil factory ; Mr. 
Frank’s character is ^ood; have 
never beard of any improi)er re- 


lation of Mr. Frank with any of 
the girls at the factory. I have 
never heard of his putting his 
arm around any girls on the 
street car, or going to the woods 
with them. 


THK J»RISONER’S STATEMENT. 

Leo M. Frank, Gentlemen of the jury: In the year 1884, on 
the 17th day of April, 1 was bom in Quero, Texas. At^the age of 
three monlha, my jiarents took me to Brooklyn, New York, and I 
remained in my home until 1 came South, to Atlanta, to make my 
home here, j ’ attended the public schools of Brooklyn, and pre- 
]iared Tor college, in Pratt Institute, Brooklyn, New York. In the 
fall of 11)02, I entered Cornell University, where 1 took the course 
in incchaiiical engineering, and gx^uated after four years, in June, 
1000. I tlien accepted a position as draftsman with the H. F. 
Sturlevant Company, of Hyde Park, Massachusetts. After re- 
maining with this firm about six months, I returned once more to 
my home in Brooklyn, where I accepted a position as testing en- 
gineer and draftsman w'ith the National Meter Company of Brook- 
lyn, New York. I remained in this position until about the middle 
of October, 1907, when, at the invitation of some citizens of Atlanta, 
1 came South to confer with them iti reference to the starting and 
operation of a pencil factory, to be located in Atlanta. After 
remaining here for about two weeks, I returned once more to New 
York, wliere I engaged passage and went to Europe. I remained 
ill Eiirofic nine months. During my sojourn abroad, T studied the 
pencil business, and looked after the erection and testing of the 
machinery which had been previously contracted for. The first 
j>arl of August, 1908, 1 returned once more to America, and im- 
mediately came Soirtli t4> Atlanta, which has remained my home 
ever since. I married in Atlanta, an Atlanta girl, Miss Liicile Selig. 
The major ])ortion of my married life has b^n spent at the home 
of my parents in law, Mr. and Mrs. Selig, at 08 East Georgia Ave- 
nue. My married life has been exceptionally hapyiy — ^indeed, it 
has been the iiajipiest days of my life. My duties as superintend- 
ent of the National Pencil Company were in general as follows: 
I had charge of the technical and mechanical end of the factory, 
looking after the operations and seeing that the product was tum^ 
out in quality equal to the standard which is set by our competitors. 
I looked after the installation of new machinery and the purchase 
of new mnchineiy\ In addition to that, I had charge of the office 
work at the Forsyth Street plant, and general supervision of the 
lead plant, which is situated on Bell Street. I looked after the pur- 
chase of the raw materials which are used in the manufacture of 
pencils, kept up with the market of those materials, where the prices 
fluctuated, so that the purchases could be made to the best possible 
advantage. (After describing what he did on Friday.) On Sat- 
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ximved at the faeton' nt alKmt 8:^10 a. m. I 
found Mr. Holloway, tlie ilay watcliniau, at his usual place aud Alonio 
llaniiy the ollice ht\v, ^ in the outer otlice. (.Vftor deacribiuc at 
leD£^ the work he did iu his othcc that inoniin^^.} 

About 9 o’clock Mr. Darlcy and Mr. Wade Campbell, the in- 
spector of the factory, came into the outer olViee. and 1 8top|HMl 
what work 1 was doing* tliat day on this work, and went to the 
outer office and chatted with Mr. Darley and Mr. ('ampbell for 19 
or 15 minutes, and conversed with them, and joked with them, and 
while 1 "Was talking to them, about Miss Mattie Smith came 

in and asked me for her j»ay envelope, and l\»r tliat of her sister- 
in-law, and 1 went 1o tlie safe and unlocked it and got out tlie pack- 
age of envelojies that Mr. SeliifT had given me the evening lN»fore, 
and gave her the retpiired two envelopes, and |>laeed the reiiiaiiiing 
envelopes that 1 got out, that wen» left over from the day prt*vioiiK, 
in my cash b(>x, wlieiv I would liave liiem handy in ejise withers 
might come in. 1 continued t(» work on those in\i»ices, w‘hen 1 w*as 
interrupted by Mr. Lyons, Snperinteiideiii of Moiitag Unulien^. 1 
told him if he would wait for a luiinite 1 would go over to .Monlag 
Hrotlters with him, as I was gi»ing over tlirn-; and lie stepped out 
to the outer offiee, and as soon as 1 come to a convenient slopping 
place in the work, 1 put the papers 1 had made out to take with me 
in a folder, and put on my hat and coat and went to the outer 
office, when I found tiuit Mr. Lyons had alrcmly h*ft. Mr. Darley 
left with me about Sl:.‘ir) or 9:19. and we pilssimI out tif the factor>', 
and stopiied nt the corner of lliinter and Forsyth Streets, where 
w'e each had a drink at CniiekshankV soda water fount, when* 
1 bought a ]ia(*kage of Favorite cigarettt^, and after we liad our 
drink I lighted a cigarette aud went on my way i»» Montag Drothem, 
where I arrived at 19 oVIock. Clint ted with Mr. .Montag, and spoke 
to Mr. Matthews, and Mr. t'ross, of the MoTitag Krothers, and to 
Mi.ss Hattie Hall, llie IVncil Company s stenographer, and asked 
her to come over and help me that inorning; that I had enough 
work to keep her biLsy that whole afleriaKiii, hut she said she didn*l 
\vanl to do that, she wanted to have at least half a holiday i»n 
Memorial Day. I then sjMike to s<*vend of the Montag Hroihers’ 
force on business matters and other niallers, ami after that 1 saw 
Harry Gottheimer, tlie salw man.ager <if tlie National FiMicil 
])anyi and 1 spoke at some length with him in reference to several 
of his orders tliat were in w<irk a.t the factory, then* were, two tif 
his orders especially that he laid special sln*ss on, as he said lie 
desired to ship tlicm right away. Keturned to the faetory alone. 
On arrival there 1 went- to s<*cond «»r oHiei* thsir, and 1 notiei*d the 
clock, it indicated 5 minutes after 11. I saw Mr. Ilollow*:iy then*, 
and I told him he could go as soon as he got ready, and he t4»Id me 
he had some work to do for Harr>' Denham and Arthur Wliite, 
who were doing some repair work up on tlie top tloor, and he would 
do the work first. I then went into the ofthi* nml found Mim Hat- 
tie Hall, who had jireceded me over fn»rri Montags, and another 
lady who introduced herself to me as Mrs. Arthur While, and the 
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ofRce Mm Arthur White wanted to see her husband. I told 
Alonzo Mann, the office boy, to call op Mr. Schiff, and find out when 
he was coming down. The answer was that Mr. Schiff would be 
right down. About this time Mrs. Emma Clarke Freeman and Miss 
Corintfaia Hall, two of the girls who worked on the fourth floor, 
came in, and asked permission to go upstairs and get Mrs. Free- 
man’s coat, which I readily gave, and 1 told them at the same time 
to tell Arthur White that his wife was downstairs. A short time 
after, two gentlemen came in, one of them a Mr. Graham, and the 
other the father of a boy by the name of Earle Burdette; these two 
boys had gott^ into some sort of trouble during the noon recess 
the day before, and were taken down to police headquarters, and 
of course didn’t get their envelopes the night before, and I gave 
the required pay envelopes to the two fathers, and chatted with them 
at some length in reference to the trouble their bo 3 *s had gotten into 
the day previous. Just before they left the office, Mrs. Emma 
Freeman and Miss Corinthia Hall came into my office and asked 
permission to use the telephone. Miss Clark and Miss Hall left 
the office, as near as may at a quarter to 12, and went out, and 
I started to work reading over the letters and signing the mail and 
transacting orders. 

There were in the building then Arthur White and Harry 
Denham and Arthur White’s wife on the top floor. From 10 to 15 
minutes after Miss Hall left my office, this little girl, whom I after- 
ward found to be Mary Phngan, entered my oflice and asked for 
her pay envelope. I asked for her number and she told me ; I went 
to the cash box and took her enveloj>e out and handed it to her, 
idntifying the envelope by the number. She left my office and 
apparently had gotten as far as the door from my office leading to 
the outer office, when she evidently stopped and asked me if the 
metal had arrived, and I told her no. She continued on her way 
out, and I heard the sound of her footsteps as she went away. It 
was a few moments after she asked me this question that I had an 
impression of a female voice saying something; 1 don’t know which 
way it came from; just passed away and I had that impression. 
This little girl had evidently worked in the metal department by 
her question and had been laid off owing to the fact that some metal 
that had been ordered had not arrived at the factory ; hence, her ques- 
tion. I only recognized this little girl from having seen her around 
the plant and did not know her name, simply identifying her en- 
velope from her having called her number to me. 

She had left the plant hardly flve minutes when Lemmie Quinn, 
the foreman of the plant came in and told me that 1 could not 
keep him away from the factory, even though it was a holiday; at 
which I smiled and kept on working. He asked me if Mr. Schiff 
had come down and I told him he had not and he turned around 
and left. I continued work until I finished this work and these 
requisitions and I looked at my watch and noticed that it was a 
quarter to 1. I called my home up on the telephone, for I knew 
that my wife and my mo^er-in-law were going to a matinee and 1 
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wanted to know when they would have lunch. Minolii anaweml 
the phone that they would have lunch immediately and for me to 
come ri>rht on home. 1 iraihered my papers tofrether and went up- 
stairs to see the boys on the lop Hoor. I saw* Artliur White and 
Harry Denham who had b<*en working: up there and Mr, White's 
wife. I asked tiiem if they w’ero ready to po and they said they 
had enoupii work to keep them sevenil hours. I noticed tliat they 
had laid out some work and 1 liad to see what w*ork they had done 
and were poinp to do. 1 asked Mr. Wliite's wife if she was piunp 
or would stay there as I would be oliHped to lock up the factoiy, 
and Mrs. White siiid, no, she would po then. I went down avid 
pathcred up my papers and linked my dit^k and went anmnd and 
washed my hands and pul on my hat and coat ami locked the inner 
door to my otliee and locked the doors to the street and started to 
px> home. 

Now, pentlemon, to the best of my reeollwtion from the time 
the whistle blew for 12 o’clock until after a quarter to 1 when I 
went up stairei and spoke to Arthur While and Harry Denham, to 
the best of my n*colloction, 1 did not stir out of the inner otliee; 
hilt it is ]iossihle Hint in order to answer a call of nature or to 
urinate I may have pone to the toilet. Those are thinps that a man 
docs nnconscionsly and cannot tell how many timi»s nor when he 
d<H»s it. Now, sittinp in my iillice at niy desk, it is impossihte for 
me to see out into tiie outer hull w*hen the safe door in open, ns it 
w’as that inorninp, and not only is it iinpossihlc for me to see out, 
hilt it is ini[»ossihle l\»r people to S€*e in and see me there. 

Arrived home about 1 :20. I fountl that my wife and my mother- 
in-law were caiinp their dinner, and my father-in-law had just sat 
down and started liis dinner. OiIUmI up my hmther-in-law to tell 
him that on account of w»me work I had to do at the factory, I 
would 1 k» iinnhlc lo pt> with him, he hnvinp invit4>d me to po with 
him out to the hall traiiu^. After a few ininntes my wife and moth- 
er-in-law tinisluMl tlicir dinner and left and told me pood-hyc. ^ My 
fnther-in-hiw ai'd myself continued eafinp our dinner, Minola 
McKnipht wninp as.’ After flnishinp dinner, I liphted a eiparetlo 
and laid down. After a few minutes I pot up and walked up 
Heorpia Avenue to pv‘t a car. I saw the Wasliinpton Street car 
eominp and I ran up and pot on the car and talked to Mr. I»«b 
on the way to town. About the intersection of Washinpton Btreet 
and Hunter Street and the fire enpine house there was a couple 
of «irs stalled up ahead of us, the cars were waitinp there to see 
the memorial parade. After it sliwd there a few minutes, I told 
Mr. I^b that I was poinp to pet out and po on as I had work to 
do. 1 went on down Hunter Street, when 1 pot down to the cor- 
ner of Whitehall and Hunter, the parade had started to come 
around and I had to stay there 15 or 20 minutes and see Uio parade. 
1 stood there between finlf-pnst 2 and a few minutes to 3 o’clock 
until the parade passed; tlien I went on down to Jacobs and pur- 
chased twenty-five cents worth of cicrars; then down Forsyth Street 
tfi the factor;/; unlocked the stn?et door and the inner door and 
left it open and went on upstairs to tell the boys that I had coma 
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back and wanted to know if they were ready to go, and at that 
time they were prei>aring to leave. I went immediately down to 
my oflfice and opened the safe and my desk and hung up my coat 
and hat and started to work on the financial report. Mr. Schiff 
had not come down and there was additional work for me to do. 

I heard the bell ring on the time clock and Arthur White and 
Harry Denham came into the ofTice and Arthur Wliite borrowed 
$2.00 from me in advance on his wages. I had gotten to work on 
the financial slicct, figuring it out, when 1 happened to go out to the 
lavatory and .on returning to the oflice, I noticed Newt Lee, the 
w^atohman, 'Coming from towards the herd of tlie stairs, coming to- 
wards me. I looked at the clock and told him the night before to 
come back at 4 oVlock for I expected to go to the base ball game. 
Newt Lee came along and greeted me and offered me a banana; 
I declined the banana and told him that 1 had no way of letting 
him know sooner that I was to be there at work and Mint I changed 
my mind about going to the boll game. I told him that he could 
go if he wanted to or he could amuse himself in any way lie saw fit 
for and hour and a half, but to be sure and be back by half-past 6 
o’clock. He went off donvn the stair ease leading out and I re- 
turned to my office. 

(After describing at length his work on the financial sheet and 
ordc'rs.) 

I finished this work that I have just outlined at about 5 minutes 
to 6, and I proceeded to take out the clock strips from the clock 
wliich were used that day and replace them. The slips I put in 
that night were stamped with a blue ink, with a rubber dating 
stamp, "April 2811i.” Saturday night we put the slips into the 
clock dated with the dale on Avliich the help were coming into the 
factory to go about their regular duties and register on the Mon- 
day following, wliich was Ai^ril 28th. As T was putting these slips 
into the clock, I saw Newt Lee coming up the stairs, and looking at 
the clfK'ks, it was as near as may be 6 o’clock. I finished putting 
the slip in and as I was washing, heard Newt Lee ring the bell on 
the clock w'lieii he registered his first punch for the night, and he 
went down slnirs to tlie front door to await my departure. After 
wasliitig, I went down stairs to the front door. I saw outside on 
the street Newt Lee in conversation wiih Mr. J. M. Gantt, a man 
that I had lot go from the office two weeks previous. Newt Lee 
told me that Mr. Gantt wanted to go back np into the factory, and 
he line! refused liim admission, because Ins instructions were for no 
one to go back into the factory after he went out, unless be got 
contrary instructions from Mr. Darley or myself. I asked him 
what he wanted, he said he had a couple of pairs of shoes, black 
pair and tan pair, in the shipping room; told Newt Lee it would be 
all right to pass Gantt in, and Gantt went in. Newt Lee closed the 
door locking it after him. I then walked up Forsyth- Street, posted 
two letters, got a drink at soda fount, and bought my wife a box 
of candy. Arrived home about 6:25; sat looking at the paner until 
about 6 :30 when T called up at the factory to find out if Mr. Gantt 
had left. Couldn’t get Newt Lee then. At 7 I again called the fao- 
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tory, got Newt Lee and asked him if Mr. Gantt had gone again, lie 
sa^'s, ^‘Yes.^* 1 asketl if eveiythiiig else was all right at the lactory; 
it was, and then 1 hung up and had sup|K*r, and phoiuHi to iny 
brother-in-law, Mr. I’l'senbtioh if he would be at homo that evening, 
but he said he had another eiigageniiMit, so 1 stayed home raiding 
a newspaper or niagiizine. Alkiiit 8 I s;iw Miiiola p:tss out on her 
way home. Th:it evening, my parents in law, Mr. and Mrs. Kinil 
Selig, had eoinpany, and among tluise pn’sent were Mr. and Mrs. 
Morris Gohlstein, Mr. and Mrs. M. Mannis, ^!rs, A. K. Marcus 
and Mrs. Ike Slraass. Sat reading in the hall until 10:30 when 
I turned out llie gas, went into the dining room, hade them all 
good night, and went upstairs to take my hath, a ft^v initnit4?s later 
my wife followed me upstairs. 

Sunday, April 27th, I waa awakened before 7 oVIwk by the lele- 
plu»ne. The man that sp«»k«* was i’ity Detective Starnes; he said, “Is 
this Mr. Frank, superintendent of the National Pencil (’ominMiyP* 
I say.s, ‘'Yes, sir,” he says. want you to come down to the factory 
right away,” 1 says. What’s the troiihle, has there Ihvii a flref 
lie sa\>. ‘'No, a tragedy, 1 want you to come d4wn right away;** 
1 sav-si All right, lie says, “Til send an automobile for you,” 1 anya, 
All right, and liiinL' up and went iiyistnirs to dn»ss; was in the 
miilst of ilrc'ssing when the automobile drove up, tlie Udl rang and 
my wife went down stairs to answer the door. She had on a niglit 
dress with a toIm* over it. 1 followed my ^rife in a minute or two. 
T asked them what the trouble was, and the man who 1 nfterwarda 
found oil! wa.s delect ive Phiek. hung his head and didn’t say any- 
tliing. Tliev asked me did 1 know Mary Pliagan, and ! tohl them 
I flidn’t, lliVy then said to me, didiiT a little girl with long hair 
hanging dnwii her back come up to your otlice ye.s!er lay some time 
for her lu.eii y. 1 says, ^' 4 •s. 1 do rcmetnlM-r such a girl eoming up 
to mv odie.- tiiat worked in flie tipping riMUii, hut I didn’t know her 
t’aine was Mary Pli.airan. “Well, we want you to come down ritrlit 
nwav witli us to the factury.*’ 1 diiin’f liave break tast, hut went 
right on with tliem in the automobile. They 1oc»k ir.c to the under- 
taker’s, .as they wanted me to see the body and sia* if I eould ideii- 
tiiv tin lit lie girl. One of liie two men JLskeil tlie attendiinl to 
show u. tiie way intc) wlicre the hmly was, and the attonflaiit went 
(town a long, dark pasageway with Mr. Iihigers following, then I 
came, and Dlark hrouglit np the nar until we got to a plnei* that 
was apparenily tlie chior to a small room — very dark — the attend- 
ant went in and .sinhlenly switched on the eleelrie light, and 1 saw 
the hotlv of the little girl. Mr. Hogera Rtood to my right, inside of 
the T stood right in the door, leaning un against the right 

f.'ieing <if lue limir, and Mr. Illack was to the left, liMtiing on Ih© 
left facing, but a little to my r4*ar, and the attendant, wliose niirn© 
1 have since learned was Mr. Gheesling, was on the opposite side 
of the little ewiling table tfi where T stood. He removed the sheet 
which was covering tlie boily, and fw>k the head in his hands, 
turned it over, ]»ut his ftnger* exactly where wound in the left side 
of the head was Inealed. 1 noticed the hands and amis of the little 
girl were very ^rty — blue and ground with dirt and ciiidera, the 
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nostrils and mouth just full of sawdust and swollen, and there was 
a deep iMratoh over tihe left eye on the forehead; about the neck 
there was twine — a piece of coid similar to that which is used at the 
pencil factory and also a piece of white rag. After looking at the 
Dody, 1 identified that little girl as the one £bat had been up shortly 
after noon the day previous and got her money from me. We then 
left the undertaking establishment, got in the automobile and rode 
over to the pencil factory. Just as we arrived, I saw Mr. Darley 
going into the front door with another man. We went up to the 
second floor, the ollice floor, I went into the inner office, hung up 
my hat, and in the inner office I saw the night watchman, Newt 
L^, in the custody of an officer, who I think was detective Starnes 
— the man who had phoned me. I unlocked the safe and took out 
the pay roll book and found that it was true that a little girl by 
the name of Mary Phagan did work in the metal plant, and that 
she was due to draw $1.20, the pay roll book showed tliat, and as the 
detective had told me that some one had identified the body of that 
little j^rl as that of Mary Phagan, there could be no question but 
what it was one and the same girl. The detectives told me then 
they wanted to take me down in the basement and show me exactly 
where the girl’s body was found, and the other paraphemnlia that 
they found strewed about; and I went to the elevator box — the 
switch box, so that I could turn on the current, and found it open. 
I got on the elevator and started to pull the rope to start it going, 
and it seemed to be caught, and I couldn’t move it. However, Mr. 
Darley was successful in getting it loose, and it started up. 

In the basement, the officers ^owed us just where the body was 
found, and in behind the door to the dust bin, they showed us 
where they found the hat and slipper on the trash pile, and they 
showed us where the back door, ^ere the door to the roar was 
opened about 18 inches. We all went back upstairs and Mr. Dar- 
ley and myself got some cords and some nails and a’ hammer and 
went down the basement again to lock up the back door, so that we 
could seal the factory from the back and nobody would enter. After 
returning upstairs, Mr. Darley and myself accompanied Chief Lan- 
ford on a tour of inspection through the three upper floors of the 
factory. We did not notice anything peculiar. 

We removed the clock slip. After putting a new slip irt the 
clock, we all went out of the factory and went downstairs and 
locked the door and we went to the police headquarters. 

Now, gentlemen, I have heard a great deni, and so have you, in 
this trial, about how nervous I was that morning. I was nervous, 
completely unstrung; imagine, awakened out of my sound sleep, 
and a morning run down in the cool of the morning in an auto- 
mobile driven at top speed, without any food or breakfast, rushing 
into a dark passageway, coming into a darkened room, and then 
suddenly an electric light flashed on, and to see the sight that was 
presented bv that poor little child ; why, it was a sight that was 
enough to drive a man to distraction. Of course T was nervous; 
any man would be nervous if he was a man. We rode to headquar- 
ters very quickly and Mr. Darley and I went up to Chief Lanford’a 
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oflSoe^ where I sat and talked and answerer! every one of their 
questions freely and frankly, trying to aid and to help them in any 
way that I could. After stayinfr there a few roinutca, Mr. Parley 
and myself went over to BloomHelds; they told us someboily wai 
busy with the body at that time and we couldn’t see it. Bo we went 
over to Montapr Brothers and found tluit nobody was d(vwn there. 
After tliat I cauprht a Ot»orjrin Avenue car and rode to tiie lioim 
of Mr. Sig Montag, our Oeiicml Manager, and disciiasrd with him 
at length and in detail w*hat I had seen lluit morning and what the 
detectives had to say. I returned to my home at about a quarter to 
11; washed up and had my breakfast' in company with my wife. I 
told her of the experience I had liad that morning.^ I left Hie house 
and went to Mrs. Wolfsheimer's hott«e; found quite a company of 
people, and the conversation tunied largely on what I had seen that 
morning. The conversation was aliont the little girl that had been 
killed in the pencil factory that morning, although it w*ns at that 
time ns much a puzzle to me as it was apparently to eveiy-body 
else. Returned with my wife to my Imine. where we took our luncn 
together with my partuifs-in-laiv, with Minoln McKniglit sendng. 
After dinner, read a little wliile, and then went down town; went 
into the undertaker Bloom field’s, where I saw a large crowd of 
peofde nearby on the outside; on entering T found quite a nuinlier 
of people wiio were working at the peueil fiielory; s1o«m1 in line 
and went into the room nCTin and stayed a few minutes in the 
mortuary ehainher. Tlurn Mr. Parley and Mn Schiflf and myself 
Went down to poliee hf»ndqiinrters and into Chief Ijanfnrd’s ofTlea, 
and the thrf»e of ns answered all sorts of questions Hint not only 
Chief Lanford, hut the other detectives would shoot at us. Mr. 
Parley said he would like to talk to Newt Is'e and went into an- 
other room. The detwtives allowed us the two notes and the pud 
hack with still a few unused leaves to it, and the pencil that they 
claimed they had found down in the hasenieni near the body. One 
of these notes was written on n sheet of pencil pad paper. Hie otlier 
wa.s written on a shwt of yellow paper, apparently a yellow sheet 
from the ropilntion onler pad or order book of the National Pen- 
cil Company. These are tlie two iioti*s. Mr. SchilT and myself 
left police headquarters down to .T.aeobs' Alabama and Wbiteliall 
Street store, and each of us lind a drink, and T bought a cigar for 
e.Heh of us at Hie cigar eouiiter. T returned to my home about a 
quarter to 4. Went out again. Reached home nlKuit 7 or a little 
after for supper. After sup]ier had eallers. About 10 oVloek, all 
the company left, and T went upstairs wdfh my wife and retired 
nlKiiit 10 o’clock. 

Next morning, arose aliout 7 and washed and shaved and dn*ssed, 
and while T was dressing the door bell rang, and my wife again 
answered the door, and there were two detectives down there, one 
was John Black, and the other, Mr. Haslett, of the eitv detectives. 
They told me they wanted me to step down to headquarters with 
them. On the way down. T asked Petective Haslett what the trouble 
down at the station house wss, and he ssid: **Well, Newt Tiee 
has been saying something, and Chief Lnnford wanted to ask yoQ 
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a few questions about it;” and I said, Wfaat did Newt Lee say; 

Chief Lanford will tell you when you get down there.” 
When I got down to police he^quarters, Chief Lanford hadn’t 
come down yet. 1 waited around the office possibly an hour, eha't- 
ting and talking to the officers. Later Chief Lanford came in and 
says: ^^Come and beckoned to me; and I went with him 

and went into his roomi in his office, and while 1 was in there, to the 
best of my recollection, anyhow it is my impression now, that this 
veiy time slip, on which at that time that ^‘taken out at 8:26,” 
with the two lines under it, had not been erased, was shown to me, 
and in looking over it and studying it carefully, 1 found where the 
interval of an hour had occurred tSiree times during the time that 
Newt Lee had been punching on that Saturday night, April 26th. 
When 1 had first looked at it, 1 only noticed that every line had a 
punch on it, but I didn’t notice what time the pundh marks them- 
selves were on; this time 1 studied the slip carefully, it was the 
same slip I had taken out of the clock. Chief Lanford or one of 
the officers handed it to me at police headquarters, which I abso- 
lutely identified with the writing which was on it, which you can 
readily see if you look now, even though it has been erased. There 
seemed to be some altercation about Mr. Bosser coming in tliat 
room, and I heard Mr. Bosser say: “I am going into that room, 
that man is my client;” that was the first intimation I had that Mr. 
Bosser was going to look after my interests in this matter. Chief 
Beavers stated tAiat he wanted me to give him a statement, and he 
said: "Mr. Frank, will you give us a statement f” And I said: 
Certainly. After I had given tlie statement, I overheard Mr. 
Rosser say: "Why, it is preposterous, a man who would have done 
such a deed must be full of scratches and marks and his clothing 
must be bloody.” I turned and jumped up and showed them my 
underclothing and my top shirt and my body, 1 bared it to them 
all that came within the range of their vision. I had everything 
open to them, and all they had to do was to look and see it. After 
that, Air. Bosser insisted that two of the detectives, Mr. Black and 
anotiicr detective, accompany Mr. Hass, Air. Herbert Hass, and 
myself to my home and look over my soiled clothing for the past 
week, wliich I anticipated had not been given to the washwoman. 
They complied with this request. The detectives immediately went 
nptairs to my room with Mr. Haas and myself, and 1 look the 
laundry bag in which my soiled laundry is always kept and emptied 
it out on the bed, and they examined each and every article of 
clothing that I had discarded that past week, and I again opened 
the clothing which I was then wearing, and which was the brown 
suit I have here, this brown suit is the same suit I wore that Sat- 
urday, Apri. 26ih, and Alonday, April 28th, and I have worn that 
suit continuously since then until the weather became so hot, and 
it has neither been pressed nor cleaned since them. The detectives 
were evidently perfectly well satisfied with what they had seen there, 
and they left without any further remarks with Air. Haas. After 
dinner, I telephoned down to the office and to Mr. Schiff, and told 
him to get Mr. Montag’s permission for the Pencil Company to put 
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on a detective, preferably a Pinkerton detective, to work wilb and 
assb»t the city deleeliveii in out the erinie. Then 1 went 

down town to tlie pencil factory, and on ii;roinfr into the ot1u*ef 1 aaw 
the following' iiu*n iliere: Mr. llerlaTt SeidlT, Mr. Wade l.\iinpbell, 
Mr. Parley — Mr. llollt»way was out in Iiis place in (he hall, and 
Mr. Striker and Mr. t^buiin and Mr. Ziganko, thc*se foremen were 
sitting around there heeanse we had shut down there, aa they told 
me, due to the fact that the plant was wliolly d«*uiurali7.ed, ilie girls 
were running into Iiysieric,s, they cotildiri stick at liteir work, they 
were cr>ing and goii^g on over wlnit had h:ii>pened there. Mr. 
Quinn K*)id he ‘woiih] like to take me baek to the Uietal dpj>artnient 
on the otlieo lh»or wiiere the ne\vspape!*s h:ul said that Mr. Barrett 
of the metal department had elainii'tl he liad fotiiid blood spots, 
and where he had found some liair. They then iinik me over to the 
plaee in front of ilie dnrssing room where it was elaiiiud the blmid 
spots were lound. 1 examitied thcnse spots; liu>k a strong eleetrie. 
tla.'-ii l:!ni]> that lie hail amtind there and looked at t!ieiii and exam- 
ined liiem earefully. With ndVnmee to tliose spots that an* rl:iiinod 
to he hiiMid that Mr. Barrett found, 1 doit'l elaiin they are not blood, 
tiiey may have been, tiiey arc right close to tlie ladies' drc*ssing 
room, and we June had accidents there. WliiTe people jiusl cut their 
fingers and they go tiacl; to wi»rk, we doti*t make .any reeord of that, 
and we have pent le there eulting their lingers tliere ver>‘ often, and 
■wlien they cut tJieir lingers, their line of travel is right by that 
plaee where .Mr. Barrett found those spots, right to the olViee. 
While 1 don't .say that this is not blmid, it may lie, hut it eonid also 
have been paint. When I got down and looked at it, you eould 
have serateJh'd away from the lop of those* dark stains an neeiimulo- 
lion of «lir! that was the acciuinih'.tioii of at least thn-c* inontlis, from 
off llie lop of those spots, without toueliing the spot itself. That 
white stnti', in my opisiion, was lia-skoline 4 •omJ»o^nd. 

I retiirneii aftiT making liii.s examination to my ollieo and gath- 
ered nj> wiiat j*apers 1 had to take over to Mnntag Brothers, and 
1 took the financial report wliich I had made out tin? Saturday 
iift4TMof»n previous, and I talked it over with Mr. Sig Moiitag. 

I ret limed from .Montag Brothers to the pencil factory, Inuiig ac- 
companied by one of the* traveling men, Mr. Sol Hein, and on my 
arrival 1 went up into tlie olTi<*e and distributed t!ie various papers 
all over the factory to be acted «in the next day. In a mirititea 
Mr. Ilarrj' Scott of the Pinkerton deiwtivea came in and 1 t<Mik 
him aside inlo my oOiee, my j»rivale ofliee, and apoke to him in the 
presence of Mr. X. V. Darley and Hr. Herliert Schiil. I told him 
that I expected that lie had wen what had happend at the pencil 
faetorv’ b> reading the newspa|M»rs and knew all the dotaiK He 
said he didn't read the iiewpapem and didn't know tJie detaila, ao 1 
sat down and gave him nil the details that 1 could; took him around 
the building’, tfK>k him first b;u*k to the metal room and showed him 
tin* place wliere the hair had Wn found; showed him the spot in 
front of the dressing niom and took him to the fourth floor; took 
him down info the basement and made a thorough search, and that 
included an examination of the elevator well which was at bottom 
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of elevator shaft; then fwent baek and I showed him where the offi- 
cer said the slipper had been found, the hat had been found and the 
little girl’s body was located. I showed him, in fact, everything that 
the officers hod showed us. 

On Friday I arrived at the pencil factory about 8:30; immedi- 
ately entered upon my routine work sending the various orders to 
the various places in the factory where they were due to go; a lit- 
tle later detectives Scott and Black came up to the factory and 
said: *^Mr. Frank, we want you to go down to headquarters with 
us,” and I went with them. We went down to headquarters and I 
liave been incarcerated ever since. Detective Scott and detective 
Black showed me a little piece of material of some shirt and asked 
me if I had a shirt of that material; told them I didn’t think I ever 
hail a shirt of that description; they brought in Newt Lee, the 
nightwatehman from a cell and showed him the sample; he said he 
had a shirt like that but didn’t remember having worn it for two 
years. Detectives Scott and Black then opened a package they had 
and disclosed the full shirt of that material that had all the ap- 
pearance of being freshly stained with blood,, and had a very dis- 
tinct odor. Newt Lee was taken back to the cell. After a time Chief 
Langford came over to me and began an examination of my face 
and of my head and my hnnd.s and my arms. Detective Stariies took 
me down to the desk sergeant where they searched me and entered 
my name on the book under a (barge of suspicion. Detectives Scott 
and Black came in at midnight, Tuesday, April 29th, and said: 
"Mr. Frank, we would like to talk to yon a little bit.” They stressed 
the possibility of couples having been let into the factoiy at night 
by the night watchman. Newt I^ee. I told them that I didn’t know 
an3dhing about it, that if I had, I certainly would have put a stop 
to it long ago. They said: "Mr. Frank, you have never talked 
alone with Newt Lee. You are his boss and he respects you. See 
what you can do with him. We can’t get anything more out of 
him, see if you can.” I says: "All right, I understand what you 
mean ; I will do my best,” because I was only too willing to help. 
Black says: "Now put it strong to him, put it strong to him, and 
tell him to cough up and tell all he knows. Tell him that you are 
here and that he is here and that he better open up and tell all he 
knows about happenings at the pencil factory that Saturday night, 
or you will both go to hell.” 

In a few minutes detective Starnes brought up Newt Lee from 
the cell room and handcuffed him to a chair. I spoke to him at some 
lengthy in there, but I couldn’t get anything additional out of him. 
He said he knew nothing about couples coming in there at night, 
and remembering the instructions Mr. Black had given me I said: 
"Now, Newt, you are here and I am here, and you had better open 
up and tell all yon know, and tell the truth and tell the full truth, 
bMause you will get us both into lots of trouble if you don’t tell all 
you know,” and he answered me like an old negro: "Before Ood, 
Mr. Frank, I am telling yon the truth and I have told you all I 
know.” And the conversation ended right there. Within a min- 
ute or two afterwards the detectives came back into the room, Aat 
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<lcto<!tivc Scott r.i:il ilctoctivc RLirk. anil thou bcfnin qiie«*tionin|;^ 
Newt and then it wifcs that I had my ftrat initiation into th.e 
third deirree of tlie Atlanta pulk*c department, l^lte way that fel- 
low Black cursed at tliat pot»r old tie^nt. Newt Leo, was aomethinfr 
awful. Ho ahrioked at him, he hollered at him, he curaed himi and 
did ever>’tliiu? but boat him. Then they toc»k Neat Lee down to a 
coll and I went to my cot in the outer r(H>iiL 

Before closins my stateniont, 1 wish to toiidj upon a couple of 
insinuations and accusations other than the one on the bill of in- 
dictment, that have been leveled npiitjat me ao far durinpr the trial. 
Tlic lirst is this, the fart that I wrotild not talk to the detectivea; that 
I would not si'c Jim (\mley. 

On Sunday moniinp l’ went to headquartera twice, willinfrly, 
without anybody coming for me; 1 answcntHl frankly and nnreaen*- 
edly, pvin,tr them tlte ImmicIU of the l»est of my knowledtte. On 
Monday they came for me; 1 w'ent down and answered any and all 
of tlieir qucstii>i)s and pive them a statement wliieli tl»ey took down 
in wririny'. Tuesday 1 was at |u»liee station apiin, and nn«wen*d 
every question; talked to anybody who wanted to talk with me 
about it, and I have even talked with them at inidni^rht when I was 
just about to iro to bi*<L 1 sjuike to Newt 1i<*e alone, but what wuis 
the result ? They eoinineiieed and they pulled that poor neirro and 
put wonls into his mouth that T never said, and twisted not ulotto 
the Knirli'li, but distorted my incaninp. 1 decided then and there 
that if tliat was the line of eondiict they w*ere p»inir to pursue. 1 
wouhl wash niy hamls of them. On May 1st, was taken to the Ful- 
ton Oottniy Tower. On May .‘Ird deliH‘tives Black and Seott eamo 
np to my cell; wanted to sru»ak to me alone without nnv of iny 
friends around. Black said: ‘'Mr. Fnink, we nr* sus|urioiiH of 
that man Parley, We an* wafchiiij^ him; we have bisui shadowing 
him. Nine open nji aiul tell us what yon ktiow about 1 said; 

‘•fireiitlemen, you have eoiiie to the W’nmtr man, because Mr. P.-rlcy 
is the soul of honor and as true as steel. He w’ould not do ft erime 
like that, lie couldn’t do it.” And Black said: “('omc on, Scott, 
nothin^*' doinp” and off they po. That showed me how much reli- 
ance eoiild 1 m» jdaced in either tJie city detective or our ow*n Pink- 
erton detectives, and it w'as for this r<*nson that. T didn’t 84*e C'on- 
Icv, suiTOiiiided with ft Ikwv of city detectives and Mr. Sinitt, be- 
cause 1 knew that there would not Ik* an action so Iritlinp, that 
there was not an action so imtiirnl but that they would distort, and 
twist it to he* us4*d npiinst me, uiul tli.ut there wuis not a wuini llmt 
1 could utter that they would not defonn and twist and distort to bo 
used apiiust me, but I told them tliniuph Mr. Klein tbnt if they pot 
the pcmii-ision of Mr. Rosser to come, 1 would apeak to them: 
w*onld speak to Coidey and face him or anythinp tiny wanled — if 
they pot that permission or Imuiirlit Mr. Ross<*r. Now, that ia the 
reason that I linve kept rny silence, not liccniise I didn’t want to, 
but because I didn’t want to have tliinps tw*isted. 

Tlien tJiat otlior implication, the one of knowinp that Conley 
could write, and didn’t tell the nuthoriticH. 

On May 1st I w'aa taken to the tower. On the aame date the 
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negro Conley was arrested. I didn’t know anybody had any sus- 
picions about him. His name was not in the papers; 1 bad no ink- 
ling that he ever said he couldn’t write. I was sitting in that cell 
in the Fulton County jail, about April 12th or 14th, Mr. Leo Gott- 
heimcr, a salesman for the National Pencil Company, came run- 
ning over, and says, ‘'Leo, the Pinkerton detectives have suspicions 
of Conley. He keeps saying he can’t write; these fellows over at 
the factory know w'cll enough that he can write, can’t he?” 1 said: 
“Sure he can write.” “We can prove it; tlie nigger says he can’t 
write and we feel tliat he can write.” 1 said: “1 know he can 
write. 1 have received many notes from him asking me to loan 
him mone}^ In other words, I have received notes signed with his 
name, purporting to have been written by him, tiiough 1 have never 
seen him to this date use a pencil. If you w^ill look into a drawer 
in the safe you will find the card of a jeweler from -whom (*onley 
boiiglit a watch on tlie installment. If you go to that jeweler you 
may find some sort of a receipt that C'onlcy had to give.” Golt- 
hciincr took that information to the Pinkertons; they did just as I 
said; they got the contract with Conley’s name on it; Rcott then 
told tJie negro to write. The man who found out or )>aved the way 
to find out that Jim Conley could w^rite is sitting right here in this 
chair. That is tlie truth about it. 

Then that other insinuation, so dastardly that it is beyond the ap- 
preciation of a human being, that my wife didn’t visit me; the 
tnith is, that on April 2nih, \vhen I was taken in custody at head- 
quarters, my wdfe was there to see me; w’as downstairs on the first 
floor; 1 was up on the top floor. She was tliere almost in hysterics, 
having been brought there by her two brothers-in-law, and Jier 
fatlier. Ilabbi Marx was with me at tlie time. I consul! ed with 
him as to the advisability of allowing my dear wife to come up to 
the top floor to see me in those surroundings willi city detect ive.s, 
reporters and snapsiioolers; I thought I would save her that humili- 
ation, because I expected any day to he returned once more to her 
side at home. Gentlemen, we did all we could do to restrain her in 
the first daj’s when I was dowm at the jail from coming on alone 
down to the jail, but she was jierfeclly willing to even be locked up 
with me and share my incarceration. 

Gentlemen, I know nothing wiiatever of the death of little Mary 
Phagan. I had no part in causing her death nor do I know how 
she came to her death after she took her money and left my office. 

I never even saw Conlev in the facton^^ or anywhere else on April 
26, 1613. 

The statement of the witness Dalton is utterly false as to com- 
ing to my office and being introduced to me by tlie woman Daisy 
Hopkins. If Dalton was ever in the factory building twith any 
woman, I didn’t know it I never say Dalton in my life to know 
him until this crime. 

Miss Irene Jackson is wholly mistaken in supposing that I ever 
went to a ladies’ dressing room for the purpose of making improper 
gaze into the girls’ room. I have no recollection of occasions of 
which she speaks. There was no both or toilet in that room, and it 
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had windows opening: onto tho streoU There was no lock on tlie 
d^r, and 1 know 1 nevor went into that room at any hour wiieii the 
girls were dressing. Occasionally I have liad reports that tiie girls 
were dining from this dressing room throujrti the windows with 
men; sometimes the girls would loiter in this room when they 
ouglit to have been doing their work. It is possible tliat on some 
occasions I looked into this room to see if tJie girls w*ero doing their 
duty and were not using this room as a place for hiiteriiig and for 
flirting. 

The statement of Conley is a tissue of licis fniin flrst to lasU I 
know notiling whatever of the cause of the death of Mary Plm- 
gan, and Conley’s statement as to his eiuiiiiig up and helping mo 
dispose of the body, or tlint I had anything to do with lier or to do 
with him that day is a monstrotis lie. 

The story os to w’onien coining into the factory with me for im- 
moral purposes is a base lie and the few €H*citsionH tliat he claims 
to have s«H^n me in indecent positions with women is a lie so vilo 
that 1 have no language witJi which to fitly denounce it. 

T hiu'o no rich relatives in Hrot»klyn, N. Y. My father is an inva- 
lid. My father and motlier together are people of very limited 
menn.s, who have barely enough uj»on whieli to live. My father is 
not able to work. I have no relative* wlio has any iiieaiiH at nil, ex- 
cept Mr. M. Frank wlio live.s in Atlanta, On, NolKidy has raised a 
fund to i»ay the I'etvs of my attorney's, TIn'se fees liave Imhmi paid 
by the sacrifice in part of tlie small property which my parents 
possess. 

Cientlemen, .«iome iiewsjmper men have called me *Mhe silent man 
in the tower.” and T kejit my sileiiw and my counsel ndvis<*dly, un- 
til the proper time and place. The time is new; the plnw is hero; 
and I have told yon the truth, tlie wliole truth. 


Miss Fmihf MatffirhI. Worked 
at the f»enci1 factory last year; 
have never been in the dressing 
room wlien Mr. Frank would 
come in and hw^k at anybody 
tliat wa.s undressing. 

('rtjss-eramivrtl. Don’t romem- 
her any occasion wlien Mr. 
Frank came in the dressing room 
door wliile ^liss Irene Jackson 
and lier sister were tliere. 

Aufiie Oshnrfity, liehrrra Car* 
sow, Mauilr Wright and Mrs. KUa 
Thomas said they were employees 
of the National Pencil Company. 
Mr. Frank’s general character 
was good; that Conley’s general 
character for truth and veracity 
was bad and that <hey would not 
believe him on oath. 


Molhn Itlair, Fihrl Stewart ^ 
Cora Cowan, //. />. Smith, Lissie 
Word, Itrssie White, Grare Ath* 
erton and Mrs. Itarnes, employ- 
ees of the pencil company, said 
that the character of lico M. 
Frank was gooil; that they have 
never gone with him ai any 
time or place for any immoral 
piirjKise, and tliat they have nev- 
er heard of his doing any tiling 
wrong. 

Corinthia Tlall, Annie Tiowell, 
Lillie 3/. Goodman, Velma 
Jfaues, Jennie Mat^ field, Ida 
Uolmes, Willie Tfatrhett, .Van/ 
IJatehett, Minnie iSmith, Marjn* 
rie McCord, Lena Mr.Mnrlti, Mm. 
W. ft. Jokneon, Mrs, S. A. IPtl- 
eon, Mr$. Georgia Denham, Mr», 
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O. JoneSf Miss Zitla Spivey, 
CharleB Lee, N. V, Barley, F, 
Ziganki, A. ( 7 . Holl&way and 
Minnie Foster, testified tiiat 
they were employees of the pen- 
cil company and knew Leo M. 
Frank, and that his general 
character was good. 

D. 7. MacIntyre, B, Wildauer, 
Mrs, Dan Klein, A lex Ditiler, Dr, 
J. E, Sommerfteld, F, G. Schiff, 
Al Guihntan, Joseph Gershon, 

P, D. McCarley, Mrs, M, W> 
Meyer, Mrs, David Marx, Mrs, 
A, /• Harris, M. S, Rice, L, H, 
Moss, Mrs, L, H. Moss, Mrs, 
Joseph Broicn, E, E: FitzpaU 
rick, Emil Dittler, Wm, Bauer, 
Miss Helen Loeb, Al Fox, Mrs, 
Martin May, Julian V. Boehm, 


Mrs, MoUie Rosenberg, M, H, 
SUverman, Mrs, L, Sterne, Chas, 
Adler, Mrs, R, A, Sonn, Miss 
Ray Klein, A, J, Jones, L, Ein- 
stein, J, Bernard, J, Fox, Mar- 
cus Loeh, Fred Heilhron, Milton 
Klein, Nathan Coplan, Mrs, J, 
E, Sommerfield, all residents of 
Atlanta, have known Leo M. 
Frank ever since he has lived in 
Atlanta; his general chacater is 
good 

Mrs. M. W, Carson, Mary Pirk, 
Mrs, Dora Small, Julia Fuss, R, 
P. Butler, Joe Stelker, testified 
that they were employees of the 
pencil company; that th^ knew 
Leo M. Frank, and that his gen- 
eral character is good. 


EVIDENCE IN REBUTTAL FOB STATE 


J. R, Floyd, R, M, Goddard, 

A. L, Goddard, N. J. Ballard, 
Henry Carr, J. S, Rice, Lem 
Smith testified that they knew 
Daisy Hopkins; that her gen- 
eral carnctor for truth and verac- 
ity was bad, and that they would 
not believe her on oath. 

J, R, Floyd, Heard Daisy 
Hopkins talk about Frank and 
said there was a cot in the base- 
ment. 

J, T, Hearn, Have known C, 

B. Dalton from 1890 to 1904; at 
first his general character was 
bad, but tlie last I knowed of 
him it was good; would believe 
him on oath. 

R. V. Johnson. Have known 

C. B. Dalton for about 20 years. 
His cliaraclcr for truth and ve- 
racity is good ; would believe him 
on oath. 

W. M, Cook, IT. J. Elder, A. 
B, Houston, J. T. Born, W, M, 
Wright, C, B. McGinnis, F, P, 
Hefner, W, C. Hale, Leon Boyce, 
M, G, Caldwell, A. W, Hunt,W. 


C, Patrick knew C. B. Dalton; 
his general character for truth 
and veracity was good; they 
would believe him on oath. 

Myrtle Cato, Maggie Griffin, 
Mrs. C. D. Donegan, Mrs. H. R, 
Johnson. Miss Marie Carst, Miss 
Nellie Pettis, Mary Davis, 3frs. 
Mary E, Wallace, Estelle Win- 
kle, Carrie Smith Were formerly 
employed at the pencil company 
and worked at the factor^’; Leo 
M. Frank's character for lascivi- 
ousness was bad. 

Mamie Kitchens. Have worked 
at the National Pencil Company 
two years; am on the fourth 
fioor; was in the dressing room 
with Miss Irene Jackson when 
she was undressed. Mr. Frank 
opened the door, stuck his head 
inside; he did not knock; he just 
stood there and laughed; Miss 
Jackson said: ^^ell, we are 
dressing, blame it,” and then he 
shut the door. 

Cross-examined. He asked us 
if we didn’t have any work to 
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do it was durisi; bnsiness 
hours ; have never inet Mr. 
Frank anywhere, or any time for 
immoral purposes. 

Ruth Rqhinson, Have seen 
Leo M. Frank talkinji; to Mary 
Phagran. He would stand just 
elose enougfh to her to tell her 
about her work ; would show* her 
how to put nibtiers in the |>eii- 
oils; would just take up the t>an- 
eil and sliow her liow to do it; 
he called her Mary. 

Deurep llnvelL Stay in the 
Home of the (lood Shepherd in 
rincinnati; I worked at the ih*!i- 
cil factory four months; have 
seen Mr. Frank talk to Maiy 
Phagran two or tJiree tinu« a day 
in the metal depart men! ; have 
seen him hold his htind on her 
shoulder. He called her Mary: 
he would stand pretty close to 
her; w’oidd lean <iver in her face. 

Crotts-eramitif^d, All the iwt 
of the grirls were then* when he 
talked to her; don’t know what 
he was talking; to her about. 

3ff/r/iVc Cato ami Maggie 
(iriffin had sei'U Misi |{eheeea 
t ’arson p» into the ladies* dress- 
ing’ room on the fourth thsir with 
1.1*0 M. Frank two or thn*e times 
durinyr working hours; there 
were other ladies wor'King on the 
fourtJi floor at the time this 
liajipened* 

J, E, Duffg, Wfirked at. the 
XalJonal Pencil (’ompnny; cut 
a forefinger on the left hand; 
went to the olTiee to have it 
dress#»d; u few drot>s of bhuKl 
droj»ped n;i the floor at the ma- 
chine wJierc* 1 was hurt; no- 
when» else except at that ma- 
chine; none near tlte ladi«*s* 
dressing room or the wafer 
cooler; had a large piece of cot- 
ton wrapped around my finger. 

CrosH^examined. Never saw 


any blood anywhere except at 
the machine; Vent from the of- 
fice to the Atlanta Hospital to 
have my finger attended to. 

IT. K. Turmrr. Worktnl at the 
National Pencil t’ompany; saw 
Leo Frank Uilking to Mary Pha- 
gan on the second thsir, about the 
middle of March; there was no- 
body else in the remm; alio was 
going to work and he mopped to 
talk to her; slie told him she had 
to go to work; he told her thiit 
lie was the su|»erinteiulent of tlie 
faetoiy*. and lluit he wantfsl to 
talk to her, and she said she had 
to go to work ; she harked off and 
he went on towards her talking 
to her. 

CrosH^rraminetl, CanH de- 
serihe* Mary Phapin; don’t know 
any of the other little girls in 
tbere ; don’t mnember who 
called her Mary Pluigan, a young 
man on the fourth floor told me 
her iiunie was Mary Phagan; I 
don’t know who lu* was; didn’t 
know iinyhody in the factor)*; 
eaii’t deserihe any of the girls. 

ir. V. Merle. Know 'Daisy 
llopkitiH; met her at nr 
on a Saturday; slie said she was 
going to pencil factory; made an 
etigng«*rnent with her to go t<i her 
room t4» s«*f* her that Saturday; 
was in n room with her at the 
corner of Walker itiul IVlera 
street about S ::it) oVloek ; she 
told me she had lM*en to the jm*ii- 
eil factory lli.at afternoon; her 
general eharaeter for truth and 
veracity is had; would not l)e- 
lieve her on oath. 

George Gordon. Am it lawyer; 
w'ns at police atatiou ruirt of the 
tins* when Minola MeKniglit w*iis 
making her statement ; went 
down then* with habeas corpus 
pnieeedings to have her sign the 
affidavit; I sat down and waited 
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ontBide for her two honrR, then 
went in and found Mr. Fehniaiy 
reading over to her some steno- 
graphic statement he bad taken. 
As to whether Minola McKnight 
did not sign tliis paper freely 
and voluntarily, it was signed in 
my absence wliile I was at po- 
lice station. That paper is sub- 
stantially the notes that Mr. Feb- 
ruary read over to her. 

Albert McKniffht. This side- 
board sets more this way than it 
was at the time I was there. 

Cross-Examined. Don’t know 
if the sideboard was changed, 
but it wasn’t setting like that is 
in the corner. 

B. L. Craven. Am connected 
with the Beck and Oregg Hard- 
ware Co. Albert McKnight also 
works there. He asked me to go 
down and see if I could get Mi- 
nola M(?Knight out when she 
was arrested. I was present 
when she signed that aflida%n't. 
They brought Minola McKnight 
in and we questioned her a.s to 
tlio St a I omen ts Albert had given 
me; at first she would not talk, 
she said she didn’t know any- 
thing about it. I told her that 
Albert made the statement that 
he was there Saturday when Mr. 
Frank came home, and he said 
Mr. Frank came in the dining 
room and stayed about ten min- 
utes and went to the sideboard 
and eaught a ear in about ten 
minutes after he first arrived 
there, and that Albert had said 
that Minola had overheard Mrs. 
Frank tell Mrs. Relig that Mr. 
Frank didn’t rest well and he 
came home drinking and made 
Mrs. Frank get out of bc*d and 
sleep on a rug by the side of the 
l)ed and wanted her to give him 
his pistol to shoot his head off 
and that he bad murdered some- 


body, or something like that IH- 
nola at first hesitated, but finally 
she told everything that was in 
that affidavit. When she did that 
Mr. Starnes, Mr. Campbell, Mr. 
February, Albert McKnight, Mr. 
Pickett, and Mr. Gordon were 
there. 

E. n. Pickett. Work at Beck 
& Gregg Hdw. Co.; was present 
when the affidavit was signed by 
Minola McKnight. We ques- 
tioned her about the statement 
Albert had made, and she denied 
it all at first. She said she had 
been cautioned not to talk about 
this affair by Mrs. Frank or Mrs. 
Selig. She stated that Albert had 
lied in what he told us. She 
finally began to weaken on one 
or two points and admitted that 
she had been paid a little more 
money than was ordinarily due 
her. Nobody threatened her when 
she was there. 

M. E. McCoy. Knew Mary 
Pliagan. T saw her April 26th, 
in front of 12 Forsyth street. She 
was going towards the pencil 
company. Jt was near 12 o’clock. 
Know the time as I looked at my 
Avatch. 

George Kendley. Am with the 
Georgia R. & P. Co.; saw Mary 
Phagan about noon on Aj>ril 26. 
She was going to the pencil fac- 
tory from Marietta Street 

CrossETamhied. Was on the 
front end of the linpeville car 
when I saw her. It is due in town 
at 12 o’clock. I told several peo- 
ple about seeing her -the next 
day; didn’t testify at the Coro- 
ner’s inqne.st because nobody 
came to ask me; have not abused 
and villified Frank since this 
tragedy; know Mr. Brent; didn’t 
tell him that Mr. Frank’s chil- 
dren said he was guilty. As to 
whether I abused and villified 
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him in the presence of Miss Hass 
and other passeiigem, there has 
been so much talk that 1 don't 
know what has been said; don't 
lemember saying that 1 would 
join a party to help lynch him if 
he pot out. 

iV. Kelly, Am motonunn of 
the Power Co. On A pril 2tit h was 
at the comer of Forsyth and Ma- 
rietta SiriH't about three ininutes 
after 12; saw the Knplish Ave- 
nue car of Mattlu^ws and Mr. 
Hollis arrive at Forsyth and Ma- 
rietta abiuit 12:0.*!; knew Mary 
Phapnn; she was not on that ear. 

ir. n. Owvns, Kode on the 
White City line of the (leortria 
Railway Co. We pi»t to town on 
April 2t»tli, at don't n‘- 

meinher seeinp the F.npli^h Ave- 
nue ear that <lay. 

O, Tillaufirr. Mr. (Jrahain and 
1 went to the pencil taeloiy 
April 2ri!h, about 20 iiiiiniti*s to 
12; saw Conley this inoniinp; 
ant not posit i\e that he is the 
man I saw there; lie looked to 
be about th«* same shy. 

K. K. (irnhnm. Was at the 
]>eneil faetorv April 2fith, with 
Mr. Tiliander, abotU JO iiiinuU’*' 
to VJ. We met a neyro <in the 
tmnind floor, I don't know* 
whether it was .liin Conley or 
tint. lie wa.'^ ahoiil the same 
size. If he was drtink 1 euiddn’t 
notiee it. 

Ivii Jonrs. S.TW .Tim I 'onley at 
the eornrr of Hunter and For- 
syth Streets on April ‘JUth. He 
came in the saloon while 1 was 
there, lieiwecn 1 and 2 o'clock. 
He \vas not drunk; left him n 
little after 2 o'clock. 

Harry Srntt. Picked up a cord 
in tlic ha.semcnt when 1 went 
thronph tJiere with Mr. Frank. 
liCeV shirt had no color on it, ex- 
cepting that of blood; pot the 


infonnatioii as to Conley's being 
able to write from McWortb 
when 1 returned to Atlanta. 

L. T, A’etidnVA-. Waa niplit 
-watchman at the pencil factory*. 

1 punched the rlcM*ks for a wboie 
iiipht's work in two or three min- 
utes; don't think you could have 
heard the elevator on the top 
fl(HW if the nuiehinory was mn- 
iiinp or any one w*ns kno4*kinp on 
any of the floors. 

C. J. Maynard, Have seen 
lTiirln.s Dalton po in the factory 
with a woman in June or July* 
1012. It was iM'twcHui l;:t0 atid 

2 o'clock in the aftenioon on 
Saturday. 

ir. 7*. Hollis. Have iilways 
said, that if Kpps w'ns on the car 
1 did not see him. 

J. IK need, Mr, Ilollia told 
me Monday. April 28tli, Uial 
Kp|»s had pottiui on the car and 
taken Ills sent next to Mary, and 
that the two talked to each other 
all the way ns tlioiipli they were 
little sweei hearts. 

l)r. (larrnre Johnson, Am a 
spfMualist on disfuiscH of the stem- 
ncli and intestines; am a plim- 
olopisf. A pliysiohipist makes 
Ills searehefi on the living 
htidy; the pathologist makes his 
on a dead hoily. In the eafk* 
fore me my o|iiniijn is thni the 
dipi‘stion of bread and cnhlitipe 
was slc»]>ped within an hour af- 
ter they wen* eaten. 

Dr, Oeorye M, Nilen. Confine 
my work to disi>asf*s of dipiwtion. 
F.very healthy slomnrii has a ecr- 
tniii definite and orderly relation 
to every other healthy stomach. 
Assiiininp a yotinp ]a()y between 
in and 14 years of ape at 11 rJO, 
April 20, 19in, eats a meal of 
eahbnpe ond bread, that the next 
morning about 3 o'clock her dead 
iKidy is found, with the other ev- 
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idenee I have listened to. I 
iirould say that indicated that di- 
frestion had been progressing less 
than an hour. 

Cross-examined. Condn’t pre- 
sume to say how long that cab- 
bage lay in Mary Phagan’s stom- 
ach; if it had been a live, healthy 
stomach and the process of di- 
gestion was going on ordinarily, 
it would be pulverised in four or 
five hours. It would be more bro- 
ken up and triculated than it is. 

Dr. John Funk. Am profes- 
sor of pathology and bacteriolo- 
gist; was shown by Dr. Harris 
sections from the vaginal wall of 
Mary Phagan. They showed that 
the epithelium wall was tom off 
at points immedately beneath 


that covering in the tissues be- 
low, and there was inlBltrated 
pressure of blood. They were 
engorged, and the white blood 
cells in those blood vessels were 
more numerous than yon will 
find in a normal blood vessel. 
Those conditions must have been 
produced prior to death, because 
the blood could not invade the 
tissues after death. I would say 
that under those conditions that 
the epithelium was tom off be- 
fore death; would not express 
an opinion as to how long cab- 
bage had been in the stomach, 
from the appearance of the cab- 
bage itself. It is reasonable to 
assume that the digestion had 
progressed probably an hour. 


EVIDENCE FOR PRISONER IN SUR-R.EBUTTAL. 


T. T. Brent. Have heard Geo. 
Kendley on several occasions ex- 
press himself very bitterly to- 
wards Leo Frank. He said Frank 
was nothing but an old Jew and 
they ought to take him out and 
hang him anyhow. 

M. E. Stahl. Have heard Geo. 
Kendley, the conductor, express 
his feelings toward Leo Frank. 
He said that Frank was as guilty 
as a snake, and should be hung. 


and that if the court didn’t con- 
vict him that he would be one of 
five or seven that would get him. 

Miss C. 8. Haas. Heard Kend- 
ley two weeks ago talk about the 
Frank case so loud that the en- 
tire street car heard it. He said 
that 90 per cent of the best peo- 
ple in the city, including him- 
self, thought that Frank was 
giilty and ought to hang. 


The State offered in evidence the following : 

Frank’s statement made before Lanford, Chief of Detectives, on 
Monday morning, April 28: 

Am general superintendent and director of the^ National Pencil 
Company. Saturday, April 26th, was a holiday with our company, 
and the factory was shut down. There were several people who came 
in during the morning. The office boy and the stenographer were in 
the office with me until noon. They left about 12 or a little after. 
We have a day watchman there. He left shortly before 12 o’clock. 
After the office boy and the stenographer left, this little girl, Mary 
Phagan, came in, but at the time I didn’t know that was her name. 
She came in between 12:05 and 12:10, to get her pay envelop^ her 
salary. I paid her, and she went out of the office. I was in the inner 



LEO M. FRANK. 


243 


offlee. It was i]n})ossible to see the direetion she went in when sho 
left. I didn't keep the door locked downstain that mominiBr becaim 
the mail was coming’ in. I locked it at 1:10 when I went to dinner. 
Arthur White and Harrj’ Denham were also in the building. They 
were working on the machinery, doing repair work ; and Mm. White 
was also in the building. I went up there and told them I was going 
to dinner and they had to get out, and they said they had not finished, 
then I said, "Mrs. White, you will Iwve to go. for I am going to 
lock these bo>‘8 in here.*' Yon can go in the basement from Uie front. 
I got back at 3 oVlork; went ufwtairs to tell those bo\*8 I was back; 
told them to ^^ng out when you go down to let me know when yon 
go out/' and they rang out, and Arthur Wliite came in the ofilre and 
said, "Mr. Frank, loan me $2.00," and I give him $2.00, and ha 
walked awa^*. I locked the outer door behind them. The night 
watchman got there at twenty minutes to 4. On Friday night I told 
him, "You had better come around early tomorrow, Wausa 1 may 
go to the ball game. I told him he eouid go out; he got there so 
early and 1 w*as going to be there. He come back about four miniitaa 
to 6; the reason I know that I was putting the clock sli]Mi in and the 
clock was right in front of me. I said, "I w*ill bo rendv in a min* 
tite," and he went downstairs and I came to the office and put on my 
coat and hat and followed him and went out. When I went out, talk* 
ing to Xewt I^ec was J. M. Gantt, a man I had fired about two weeks 
previotis. Newt told me he wanted to go np^ to get a pair of sboea 
he left w*hile he was working there, and I said, "That’s all right-, go 
witli him, Newt"; and 1 went on home, and got there aWit 
I tried to telephone Ncw*t when I got home; didn’t get on answer, 
and at 7 o’clock I erdled him and asked him if Gantt got his shoes, 
and he said, "Yw, he got them.” and I said, "Is ever>*thing all right,” 
and he said, "Yes"; and tlie next thing I knew they called mo at 7 :*HI 
the next morning; don’t know’ that our wnlrlimon has lieeii in the 
liabit of letting people in the fnetory at any time. 1 t(»ok a bath 
Saturday night at niy home. I changed my elothi»s, Tlic clothes that 
I changed are at home, and this is the suit of chifhw I was wearing 
SaMmlay. After f left the shop T went to daeoh’s Fhnnnacy and 
bought a box of candy for my w*ife and imt Itome about f(:25. 


The State also in trod need the following exhibits: 

A piece of cord found urotiiid Mar>* PhaganV neck, about the 
size of a heavy twine, with a knot in it. 

A rag that w*as found amnnd Mary IMiiigan’s neck, with blood on 
if. White jiiecc of cloth, soiled. I>K>kc<l Ibi if it was a piiM*e tom off 
from f»ettieoat. 

Four or five chii»R of ww»d, with red splotches on them, chi|ii»eil up 
from the second floor of tlie National Pencil Company factory in 
front of ladies’- dressing room. 

A shirt found by detectives in trash barrel at N«-wl I^*e’s home. 
Shirt was very bloody; blood was on both sides of shirt and high up 
on armpits on Uie inside. 
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A scratch pad that Conley wrote on; an ordinary white scratch 
pad. 

The following]: affidavit executed by Minola McKnight: 

Saturday morning, April 26th, Mr. Frank left home about eight. 
Albert, my husband, got tlicre about a quarter after one, and he was 
there when Mr. Frank came for dinner, which was about half-past 
one. Mr. Frank did not eat any dinner, and he left in about ten 
minutes. Mr. Frank come back to the house at seven o’clock that 
night, and Albert was there when he got there. 

Tuesday, Mr. Frank says to me, is mighty bad, Minola, I might 
have to go to jail about this girl, and I don’t know anything 
about it.” 

Sunday, Miss Lucile said to Mrs. Selig that Mr. Frank didn’t rest 
80 good Saturday night; she said he was drunk and wouldn’t let her 
sleep with him, and she said she slept on the floor on the rug by the 
bad because Mr. Frank was drinking. Miss Lucile said Sunday that 
Mr. Frank told her Saturday night that he was in trouble, and that 
he didn’t know the reason why he would murder, and he told his wife 
to get his pistol and let him kill himself. 

When I left home to go to the solicitor general’s office, they told 
me to mind how I talked They pay me $3.50 a week, but last week 
they paid me $4.00, and one week she paid me $6.50. They would 
tell me to mind how I talked, and Miss Lucile gave me a hat. 

Notes found by policemen in sawdust beside body of Mary Phagan, 
written on white and yellow paper. 

(He said he would love me, laid down play like the night witch 
did it but that long tall black negro did boy hisself.) 

[Mam that negro fire down here did this when i w^nt to make 
water and he push me down a hole a long tall negro black that did 
(had) it. i right w'hile play with me.] 

The Prisoner's Counsel introdiieed in evidence the follow- 
ing statements made by the witness Conley before the trial : 

STATEMENT OF JAMES CONLEY, MAY 18^ 1913. 

My full name is James Conley; reside 172 Rhodes Street, with 
Lorine Jones. This woman is not my wife, and I have been living 
with her a little over two years. I have been having intercourse with 
Lorine Jones. I have been employed as elevator man and roustabout 
at the National Pencil Co. factory in Atlanta for the past two years. 
Before going there, I was employed by Dr. L. Palmer and others 
as a driver. Previous to that time I worked for Adam Woodward, 
as a stable hand. I am 27 years of age. 

On Saturday, April 26, at 10:30, left my house, and visited 
a number of saloons between Fair and Peters and Haynes and 
Peters Street. I arrived home at 2:30 p. m., and found L. 
Jones there and she asked me if I had any money. Gave 
her $3.50. At 3:30 p. m. or 4:00 p. m., Saturday, I pur- 
chased 15 cents worth of beer and then returned to the 
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house. I had also boujrht a pint of rye and some pan aaiisaijn^ 
1 remained at home all Saturday nifrht. aiul at 12 oVlctek 
noon, Sunday, walked up on Mitcludl Stm^t and got a cintandte, 
remaining: then* until 12:4o p. ni., and n*lurnetl home, n*inaiiiing 
until G:20 p. m., when 1 went to my mother's house, and gr«>t my 
hineh, and then n*tiirneil home and nmiained at luHtie until Moiulny^ 
April 2Mh. i)n April 2Sih, report ihI for work at the |»eneil faetoiy 
at 7 ;05 a. m. 

STATKMKNT OF JAMKS t OXl.KV. MAY 24, 1912. 

On Friday eveniie^ U^fon* the holiday, nlMiiit one o'clock, Mr, 
Fnink come ii|i the aisle in the factory an«i asked me to come to hio 
onice. He asked iiie, could I write*, ninl 1 told him yes, 1 could writo 
a little hit, and he tnive me a senKeh pad and l(kld me what to ]iiit 
on it, and told me to put on there, *'dear mother.'* **a lon^, tall, black 
nefrr<> did this hy hiinH'llV' and he lidd me to write it i\\i^ «»r three 
limctti on then*. I wrote it on a while serai eh pad, siti.!;1i* ruled. Ho 
}Milled <i\it a box of eigrurvtleis. and in that hi^x he had if'd.rui, two 
paper dollars and two ipiarters. and 1 taken one of the ci;:an*lles and 
handed him tlie box. and 1 ttild him he had sotiie iiiotiey in the hoXy 
and he sai<l that was all riirhi, 1 w*as weletune to that for ! was a 
;rood workitl^' ne^<i around there, and tluui he asketl me where tlor* 
doll Hailey (Snowhall, they eall him) was, and I ttdd him on tlie 
<>lev:it(U', and he askeil me if 1 knew* the niirhl waleliiiiaii, and I told 
him no. and i»e asked me if I ever saw him in the hasetniud, and 1 
told him no. and I ;i>ked him tmt to take out any iiioiiev for that 
waieh man I <»wed. for I didn't have any to span*, and he tolil me ho 
w'onidiri. hnt he wn ihl .H'e Ni me ;:t:tin;r siune n.iuiey a little bit 
later. He told me he ha«l some wealthy people in Hrookl\ n, and 
then he held Ids 4ie.‘id up and ItMikiiijir out of the eorner of liis eyca 
and sail], **\Vhy .siuMihl 1 ban*.;?" and that's all 1 rem«‘inher him sny- 
irip to me. Wiien I aski*d him not to take out any money for tho 
•wateh, he said vou <iu;!i.t not i«» buy any watch, for that hisr fat wifo 
of mine wants me to nuy her an aiitoriiohile, but he wouldn't «hi it; 

1 iie\«T flid H*e hi.*« wi'.e, ttii Tuesday riioriiiii^ after the holiday oil 
Saturday, before Mr. Frank p»t in jail, he cmiie up the aisle whero 
I was sweeping* and held his head over me and whispen*cl to IM 
to be a I'lW boy and that was all be said to me. 

STATKMKNT OF fONLKV, .MAY 28, 101,1. 

I make this statement, my second statement, in rc^pird to the tniir- 
der of Mary Phafran. I made the statement that 1 went to the iNsneil 
factory on Friday, April 2.1, 101.1, and went to FmnkV oOlce at 
four iiiirmtes to I, which is ii mistake. 1 made this statement in 
order that I mitrht not Ik* accused of knowing anything of this mur- 
der, for 1 thoug'ht that if 1 put myself there on Saturday, they mt^t 
accuse me of hnviiifr a hand in it ; 1 now make my second and last 
statement, freely and voluntarily, after thinking over the aituation^ 
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and 1 have made up my mind to tell the whole truth, without the 
promise of any reward or from force or fear of punishment in 
any way. 

I got up Saturday morning, April 26lh, between 9 and half-past 9. 
I went to Peters Street, and stopped at the beer saloon, and bought 
two beers there for myself end give another fellow a beer, I don’t 
know what his name was, but they call him Bob. Then I walks up 
to the Biitt-Tn saloon and shoots dice and won 90 cents. Then I went 
to Earley’s beer saloon, and bought two glasses of beer, and come 
out and bought a Iialf pint of whiskey; T drank some of the whiskey, 
then T started to the Capitol City Laundry, and on my wry there met 
Mr. Prank, going to Montags; he told me to wait a few minutes. 
He come back and told me to come to the factoiy% that he wanted 
to see me, and I went to the factory with him ; and after we got to 
the factory, Mr. Frank took the box and put it there at the trash 
barrel, which was just to the right of the steps as you go in, for me 
to sit on. He told me to sit down there until I heard him whistle. 
Then he told me not to let Mr. Barley see me, and after Mr. Frank 
went up the steps, in a few minutes here comes a young lady down- 
stairs, that was Miss Mattie. Then come Mr. Barley down, and he 
stopped Miss Mattie at the front door. I heard Mr. Barley say to 
her, ‘‘Bon’t worry, I will see that you get tliat next week!” ‘ Then 
comes Mr, Holloway down, about five minutes after Mr. Barley had 
gone. Then come another colored fellow, a pegged-legged one, and 
he went up the steps, he had some bills in his hands, and Mr. Hollo- 
way come back down with the pegged-legged one and went out on 
the sidewalk and looked at the fellow’s wagon, but what he said to 
him I don’t know. Then Mr. Holloway went back upstairs and come 
back down and was gone for good. Then there comes another lady 
into the factory, and she had on a green looking dress; she works 
on the fourth floor. She stayed up there seven or eight minutes, and 
then she come back down with her money in her hand, and counted 
it, and w^ent out the door; the next thing, Mr. Frank whistled for 
me twice; T went on up the stairs and the double doors on the stair- 
way were closed, and I opened them and they shut themselves, and 
Mr. Frank was standing at the top of the steps, and he said, “You 
heard me, did you?” and I said, “Yes, sir,” and Mr. Frank grabbed 
me by my arm so tight his hand was trembling. He carried me into 
his private otTico, then he saw two ladies coming, and he said to me, 
“Gee, here comes Miss Emma Clark and Miss Corinthia Hall.” and 
he come back in there to me; he was walking fast and seemed to be 
excited, and he said to me, “Come right in here, Jim.” Mr. Prank 
grabbed me and gave me a shove and put me in the wardrobe and he 
shut the doors and told me to stay there until after they had gone. 
Mr. Frank come and let me out of the wardrobe. I don’t remember 
Mias Hall and Miss Clark using the telephone. I stayed in the 
wardrobe a pretty good while, for the whiskey and beer I had 
drank got me to sweating. T couldn’t hear them talking, only I heard 
Miss Emma say, “Good morning.” I said, “I got too hot in there,” 
and he said, “Yes, I see you are sweating:” He said, “Jim, can you 
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•writer* I said, ‘•Yea, sir, I con write a little bit/’ and then he gi\*e 
me a pencil that lie off tlie tof» of his de«k« and told me to put 
on there, “dear mothen a lonp tall black neim> did this by hiaaelf/* 
and when I went to put dinvn ••iieinv" 1 put it *'n-e-jK-r-oi** and he 
aaid don’t put no ‘•s^Mliere, he said that means nepros and he said 
now rub the “a" off, and I rubbed the ‘*s” out, and he said means 
just one person like yoiirscdf," and he told me to uTite it ajmin. end 
I written it, and he lookeil at it and slapped me on tlie back and 
said, ‘‘That*s all rijrlit, old boy,” and he said ‘‘write it apiin/' and I 
written it for him three times. Then Mr. Frank tak(t» out a ciKarette 
lor himself and handed me the box, and 1 taken out a eifraretle and 
lit it, and saw some money in the box, and he said that was all ri|:ht, 
I could have that. Then Mr. Frank loc»ked arotinci at me and held 
tip his head towards the tofi of the housi» and said, “Why should 
I hangr. I have wealthy pwiple in Hrooklvn." I didn’t know what 
he was tnlkin,:? nhoiit, I didn't have any idea in the world what ho 
was talkingr about, and he was winking niul nibhingf his haitda 
togietiier and touching me on the shank with his foot and tiKik a deep 
brentli, he said, ‘'Why sh<iiild I bans;?’* and shook his head and 
riihbi>d his hands fojnMlier. Then he asked me where was Siiowhall, 
and 1 t«dd him 1 didf/t know, and he asked me, did 1 know (he niirlit 
watclmnin. and 1 told liim no, sir, 1 just knew him hy passiny; him, 
and he asked me if I had s<H*n him in the haseinent at any time, and 
1 told him lui, sir, tlint he would have to ask the flnmian nlKiiit that, 
for he was down in the has4»ment more tlian any of ns was, and when 
1 told Mr. Frank that he stuck one tlnirer in his mimlh and said, 
“S-s-s-h, that’s all riirlit/’ and then Mr. Frank l<dd me he was jirtuiifr 
to take that Hole 1 had written ami M*nd it off in a letter to his |n*o- 
pie when he wrote, and n*cornmend me to (hem, because 1 was a trood 
working*" negrr* around tliens and he liked me, and when Mr. Frank 
said that I said “Ihir/t take out another dollar for (hat wateli man,” 
and he said “All riirht, I won’t.” and he sai*!, “I don’t K4*e why you 
want to buy a Wiiteli, lM?causc* that hiir fat wife of mine waiited me to 
buy )icr an automobile, but I won’t do it.” Then he nmehed in his 
pocket and pulled out his wriitch itiid said, “ft is nearly time for me 
to be jroing^ to dinner.” Then I asked Mr. Frank if I lint w'ns all be 
wanted with me riirht now, and be said, yes; hut all the time, 
tliouirh, he was talkingr ami .pdlyinir and pdnir «)n with me, and I 
l>eiran to think it was something, for a white man to l)e playinir with 
a neirro, and durinir the time he east bis eyes up to the t<ip of the 
house and said, “Why should 1 hnnir. I have wealthy |>eop1e in 
Rrooklyn.” Then Mr. Frank said, “I will see you Monday, if I li%'e 
and nothin!: happens. Jumi's,” and I said. “Well, is that all you want 
for irof>d Mr. Fnink?” and he said, “Yes,” and I saw him po to his 
desk and take out a h row riisli •looking' serateh pad, and he tmik his 
pencil and made a mark on it. 1 traik it to be an “M,” but he shut 
the tablet up and looked nt me and told me that was all he wanted 
with me. I pulled the front demrs to as I went out, and I went to 
the beer saloon across the street and opened the cigrarette box, and 
it had two paper dollars in there and two rih^er qiiartm, and I 
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laughed and said, ^'Good luck has done struck me,” and I bought a 
ten-cent double-header and then went back to Peters Street, and 
hadn’t none of the boys got there that I run with and I walks up 
there to the moving picture show and looked at the pictures. 1 got 
home about half-past 2 o’clock, and I took tbb bucket and went and 
got fifteen cents’ worth of beer in it and come back home and sent 
the little girl to get a dime’s worth of stove wood and a nickel’s 
worth of pan sausage, and 1 eat half the pan sausage up raw, and I 
give my old lady $.'1.50, and the otiicr little change I kept it, and I 
layed down across the bed and didn’t leave home no more until 12 
o’clock Sunday, in the day time. Next morning I got to the factory 
four or five minutes after 7 o’clock, and when I got there went up- 
stairs to the dressing room, and in comes Gordon Bailey, and Joe 
Williams, and Mr. Wade Campbell, the lead inspector, and he says, 
'^Wasn’t it bad about that girl being killed,” and we asked him, 
“which girl,” and it seemed like he said “Mary Puckett,” and we 
asked him whereabouts, and be said, “in the basement,” and we 
asked him “if it was a white or colored girl,” and he said, “it was 
a white girl,” and we asked him how she got killed, and he said he 
didn’t know, and T stayed df)wn the aisle until about 9 o’clock, and 
went to the fourth floor, and then I said I would go to the basement 
and see wdio that was that got killed; when I got there there was 
such a crowd of white people tliere I couldn’t go back there. Tues- 
day morning 1 got through with my work and went down stairs 
about half-i)aat 0, and there was srtli a (frowd down there I didn’t 
stay long. About half-past 10 Mr. Frank came back up the aisle and 
leaned over to me and siiid, “Jim, be a good boy,” and I said, “Yes, 
sir, I am, Mr. Frank,” an^ wdicn 1 heard from Mr. Frank again he 
was arrested. I come to work Wednesday morning, and works all 
that day, and Thursday morning T come to work, and urent down- 
stairs, and the fireman and another colored fellow was down there, 
and 1 asked the fireman where it was that they say the young lady 
got killed at, and he told me right around there, and 1 took a little 
piece of paper and went around there to see if I could see, but I 
couldn’t see where anybody had been laying at, and I went upstairs, 
and stayed there until 12, and the detectives were giving us all sub- 
poenas and got my subpoena and started to cleaning up at half-past 
12, and got through cleaning at half-past 1. I went down to wash 
my shirt so I could have a clean one to wear to court, for I had been 
wearing this one for three weeks. Some of them saw me back there 
washing my shirt and called up the detectives, and when the detec- 
tives come up there I had done put on my shirt, and they asked me 
where was the shirt I was washing, and I told them this here was 
the shirt. They brought me down here and found there was no 
blood on the shirt, and give me my shirt back, and that’s all I know. 

CONLEY’S STATEMENT MAY 29, 1913. 

On Saturday, April 26, 1913, when I come back to the pencil fac- 
tory with Mr. Frank, I waited for him downstairs like be told me, 
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and when he whistled for me 1 went u|>stain;, and he askeil me if I 
wanted to make some money right quick, and 1 told him, '‘Ves, sir/’ 
and he told me tliat he had picked up a girl buck there and had let 
her fall, and that her liead hit against smnetliing, he didn't know 
what it was, and for me to move her; I hollen'd and told him the 
girl was dead, and he told me to pick her up and bring her to the 
elevator, and 1 told him I didn't have nothing to pick her up with, 
and he told me to go and lo4»k by tlie cotton box then' and get a piece 
of cloth, and I got u wide punre of cloth and tied her up in it. 1 
carried her on niy right shoulder, and she got too heavy for me and 
she slippcHl otT and fell on tlie floor at the dn^sing nnim. 1 hollen^d 
for Mr. Frank to come there and help me. that she was too heavy 
for me, and Mr. Frank eotne down there and told me to pick her up, 
damn fool, and he run down tlien* to me. anil he was excited, and ho 
picked her ii|» by the fwt, lier head and fw'l were sticking out of the 
clotli, and then we brought her tui to the elevator, Mr. Frank carry- 
ing her by the f<H*t and me by the shoulders, ami we brought her to 
the elevator, and then Mr. Fnink says, “Wait, let me gi»t the key” 
and he went into the otlice and got the key and come back and nn- 
liK’ked the elevator door and started the elevator down. We went on 
down to the liaMMnent, and Mr. Frank helped me take it otT tho 
elevator, and he told me to lake it ha**k there to the saw’dust ]»ile, 
and I ]iicked it n(t and put it on my shoulder again, and Mr. Frank, 
he went nf» t!ie ladder and watclied the trap door to m* if anxlioily 
was coming, and 1 to«»k her back there and taken tlie cloth from 
nnuind her and taken her hat and shoe which 1 had picked up up- 
stairs right where her body w*as lying, and brought them down and 
untied the cloth and brought them back and throivcd them on the 
trash pile in front of tlie furnace, and Mr. Frank was standing at 
the trap door at the head of the ladder, lie ilidn'l tell me where 
to put (he things. I laved her body down with her head lowtinls the 
elevator, lying on hiT stomach. Mr. Frank joined me back on tho 
first floor. He said, *‘(f<»e, that w*ns a tiresome job,” and 1 told him 
his job w.’Ls not as tin*s4.ime ns mine was, lM*catis4» 1 had to tote it all 
Mie way from wliere she was lying to the dressing room, and in the 
basement from the elevator to when* I left her. Tlien we wen! on 
int(» the ofiiee, and Mr. Frank he eoiildn't linrdly keep still; he was 
all the time moving about from one ofiiee to the other, then he come 
back into the .stcnografiher's ofiice niul come hack, and he told nic, 
Hero comes Krnma ('lark and ('orinthia Hall.” and he openerl the 
wardrobe and told me to get in there. Mr. Frank eome buck and I 
said, “(toodness alive, you kept me in there a mighty long time,” and 
he said, “Viw, 1 see I did, you are sweating,” and (hen me and Mr. 
Frank set down in a chair. Mr. Frank then took out a cigarette, 
and he gave me the box and asked me did I w*ant to smoke. I handed 
him the cigarette box. and he told me that w*as all right, I could keep 
that, and I told him he bail some money in it, and he told me that 
was all right, I could keep that; Mr. Frank then asked me to write 
a few lines on that paper, a white scrateh |iad he had there, and he 
told me what to put on there. After I got through writing, Hr. 



260 


X. AMERICAN STATE TRIALS. 


Frank looked at it and said it was all riglit, and Mr. Frank looked 
up at the top of the house and said, ‘^Why should I hang, I have 
wealthy people in Brooklyn”; I asked him what about me, and he 
told me that was all right about me, for me to keep my mouth shut, 
and lie would make everything all right, and then 1 asked him where 
was the money he said he was going to give me, and Mr. Frank 
said, ^^Here, here is two hundred dollars,” and he handed me a big 
roll of greenback money and I didn’t count it; I stood there a little 
while, looking at it in my hand, and I told Mr. Frank not to take 
another dollar for that watch man I owed and he said he wouldn’t — 
and the rest is just like I have told it before. 

The reason T have not told this before is I thought Mr. Frank 
would get out and help me out, but it seems that he is not going to 
‘ get out, and 1 have decided to tell the whole truth about this matter. 

While I was looking at the money in my hands, Mr. Frank said, 
^^Let me have that and I will make it all right with you Monday if 
I live and nothing happens,” and he took the money back and I 
asked him if that was the way he done, and he said he would give it 
back Monday. 

The Prisoner's Counsel put in evidence this letter, written 
by Leo M. Frank to Mr. Moses Frank, not typewritten but in 
long hand : 

Atlanta, Ga., April 26, 1913. 

Dear Uncle : 

I trust that this finds you and dear Tante well after arriving 
safely in New York. T hope that you found all the dear ones well in 
Brooklyn and T await a letter from you telling me how you find 
things there. Lucile and I are well. 

It is too short a time since you left for anything startling to have 
developed down here. The opera has Atlanta in its grip, but that 
ends today. I’ve heard a rumor that opera wnll not be given again 
in a hurry here. 

Today was ^^Yondef” here, and the thin gray line of veterans, 
smaller each year, braved the rather chilly iveather to do honor to 
their fallen comrades. 

Enclosed you will find last week’s report. The shipments still keep 
up well, tho’ the result is not what one would wish. There is nothing 
new in the factory, etc., to report. Enclosed please find the price list 
you desired. 

The next letter from me, you should get on board ship. After that 
I will write to the address you gave me in Frankfurt. 

With much love to you both, in which Lucile joins me, I am 
Your affectionate nephew. 


Leo M. Frank. 



LEO M. FRANK. 


251 


THK SPEKCHES TO TIIE JURY. 

MR. ]KHH*ER KOR THK STATK. 

August 

Mr. Hooper, (jrontlriii«‘it of the Jury; The ohjeet of this 
trial, as well as all other trials, is the aseertninineiit of truth 
and the attainment of justice. In tlie I>e);innin);, I want to 
have it understood that we are not seekinjr a verdict of guilty 
agfiinst the defendant unless he is guilty. 

The burden of guilt is upon our shoulders — we confront 
the undertaking of putting it upon his. We riH*ognia5c that 
it must Ik* done iK'Vond a reasonable doubt, and that it must 
be done pun*Iy by tin* evidence which we have )>rodueed be- 
fore you. 

We have cheerfully assuiiied this burden. We have cheer- 
fully undertaken the task, hut, there is not a single man on 
the prosei'Ufioii who would harm a hair of the defeiidant'a 
liead wrongfully. We want him givtm the same measure of 
justice that should be niete<l to all l•Iasses of defendants. lie 
is entitled, tlmugh, to the same degree of law as any other 
prisoner. Hut. he is not entitled to any more Is'cauHt* of his 
wealth or social position. The arm of the law is strong 
enough to reach to the higb<*st pinnacle of position and drag 
down the guilty, and strrnig enough to probt* into the gutter 
and drag up the lo\vi*st. 

There is not a ease in tlie history of Georgia that has l>een 
as long and ns important ns this. With this importance, 
there arises a gnmt <Iegree of n\sponsibirity that rests upon 
your shoulders. I call your attention to the facts and law as 
they will be given you in the ehargi* — ^>'our only ifistructions, 
the orders by which you will be guided in the end. 

There is one thing I want to say, and that is this: This 
man should not be convicted pun*ly because the law is sfiek- 
ing a victim. The law dw^sn't demand it. It demands only 
that you seek the truth, the absolute truth, the showing of 
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which is required by us, the prosecution. We are not looking 
for blood indiscriminately. We are only seeking the slayer 
of Mary Phagan, and in seeking him, I try as mn<di as possi* 
ble to feel as though I were one of you twelve. 

Now, let’s see what was the situation on April 26 in the 
pencil factory. This factory was being run by Sig Montag 
as its boss, Frank as its superintendent, assisted by the hand- 
some Mr. Darley and the able Mr. Schiff. 

As a citizen of Atlanta, I am not proud of conditions that 
existed in that factory! What was its moral atmosphere T 
The character of it appeals wonderfully to us as we seek the 
truth. 

The defense has produced numbers of girl workers who 
told us of his character. They say it is good. That is only 
negative because he has never harmed them. They do not 
know him. But, while we are considering their stories, there 
are the stories of others — girls who left his factory because 
of his character and his conduct toward them. They say his 
character is bad. You have from the two your choice of 
either. Those who still are there — those who have never been 
harmed — and those who have left because of him and his 
character. 

The law is a peculiar thing. We named over our plans 
with the first witnesses put on the stand. We showed at first 
just cxaetly what we had in view, exposed our hand, so to 
speak, and even went so far as to put the stories before you 
in so far as they were allowed to be told. They could have 
gone into detail were we permitted to have allowed them. 
They could have told of incidents that would have been con- 
vincing. We have adopted the only legal manner in which 
the matter could be sifted. It’s on this principle: If fifty 
men were asked of the character of a certain place or man, 
and twenty-five or more say it is good, while as few as ten 
say it’s bad, what is the character of this place or person, 
considering, of course, that all have an equal opportunity to 
observe f Would you say it was good? This question of 
(diaracter was one into whi<di we were not permitted to go. 
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But the defense, on the other hand, were allowed to let down 
the bars and walk in. 

That pencil factory- was a great place for a man without 
a conscience. It was a gn^at i>lace for Frank, his handsome 
aasistant, Mr. Darh^v. and the abh* Mr. SchitT. We find that 
Frank had coupled hinis^^lf up for nightly imvting with Dal- 
ton, who now has, it seems, turned resi>ectahlc. My friends, 
no doubt, wdll argue that it was strange a man of such busi- 
ness aiul social position should consort with such n character. 
It will be a good argument, likely, but probe a little dct^per 
and si‘o if Dalton was not the kind of man rtniuinnl by a dual 
personality such as poKs«‘ssed by Frank? 

Wi* all hav(‘ dual pei-soiialities. There is not a man ho good 
witho4it evil, ami no man s<i bad without gmal. But when the 
evil is predominant the man is bad. Vice versa with the 
gtmd. A man nmy mingle with his varnished class by day, 
but when the shades of night are falling and the evil domi- 
nate. he doesn't go and get giNid men who can tell of his goml 
character. lie g<w*s for liis Dalton. We all are Dr. Jckyla 
and Mr. Jlydes. There are two sides to eaeli of us. 

Dalton seems to have overeome this evil. lie is appanuitly 
making good, as many substantial folks have tf»ld us on the 
witness stand. You can't lilame Daltmi so much. 

This factory was under the control of this man Frank. It 
is a housi* of bad reputation. Y<m find other acts of tlim sort 
ef»m;nitt(*d therein. It is iiiKsavory. Frank is its head. lie 
eonteiids he did not know XIar>' Phagaii. Why, every day an 
he walked through tin* tlmir on which Ink oflicc w^as situated, 
he ]mssed by her at her machine. You find, gentlemen, that 
lie often stopped at her plaee of duty to shour her this or to 
.show lier that, to help her in her work. Nc»t only that, but 
he followed her out of her lM‘ati*n path — following like some 
wild animal, telling her of his superiority, eoaxiiig, persund- 
ing. all the while she strove to return to her work at her me- 
ehinc. You will notice on this diagram that evi*ry lime he 
ero.sscd the floor he passed this lieautiful girl, looking upon 
her with the eye of lust. The first indication of his attitude 
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toward his victim is in the tall, good-natared Jim Qantt, 
friend of Mary. He asks Gantt: “You’re pretty thick with 
Mary, aren’t youl’’ It shows that he knew her and that he 
had his eye on her. What next? He wants to get rid of 
Gantt How does he go about itt Yon have seen that pre- 
viously he was bragging on Gantt on Gantt’s ability as a 
workman. But, just as soon as his eye is set upon the pretty 
little friend of Gantt, he sets plans to get rid of him. And, 
it comes up about a dollar. He says it was something about 
money, hoping to lead you, gentlemen, to believe that Gantt 
was a thief. He would not let Gantt go into the building 
because he was a thief. Didn’t he know that this long-legged 
mountaineer was coming back at himf Sure, he knew it. 
And, they parted company at once. Gantt was fired. What 
was he accomplishing by this? He was getting rid of the 
only man on either floor — ^in the whole factory — ^who knew 
Mary Phagan, and who would raise a hand to protect her. 

Then he sets about laying plans. And those plans! 

You will notice that the defense has pitched its every effort 
entirely on Jim Conley. I don’t blame them. He was like 
Stone Mountain is to some highways in its vicinity. They 
couldn’t get by him. We could have left him out and have 
had an excellent chain of circumstantial evidence. Without 
Jim, though, the defense couldn’t move — they couldn’t 
budge. You have sat and seen the biggest legal battle ever 
fought in a court house between skillful intellect and a wit- 
ness negro. You have seen brainy eloquence pitted against 
the slow, incomprehensible dialect of a negro. Yon have seen 
a trained and speedy mind battling with blunt ignorance. 
And, what was the result? At the end of three and a half 
days it came. That negro was asked questions about every- 
thing Rosser could conceive. His answers were hurried from 
the stenographer’s notes and transcribed on typewriter. 
Then, they were hurled back into Conley’s face. But, it was 
like water poured onto a mill wheel. They received the same 
answers, the same story. 

It was because, gentlemen, the negro was telling the truth. 
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Truth is strong;er than all iho brains and iiiij^Miuity that can 
be collected i:i this whole town — this stale, the world. ll(»w 
they did hate to jrive up the flfrht. They lost, and with the 
loss went the loss of their thtwy i*i wliole. 

When all was through, they wt re forced to sit and leave 
Jim's truth unsc'athed. How unfortunate! All they could 
s;:y was that Jim had been a big liar. That is true. In his 
liT'st two 8tori<‘.s, he lied. Hut. if 1 had a? y eonnuent on Jim 
Uo.’.ley, it would be that if they had bored me as tliey lK>ml 
him at police lieadquarters. they eould have muddle<l me 
< veil more. 

Suppose Frank H coiiduet in this cnsi» is shown as it has 
1 ee:i. lie is a smart man. There is no disputing that faet. 
He needn't have told you all the details on the stand of the 
amount of work he did that day. You can tell that he is 
smart, clever, ingenious. 

Now. Jim, lie eonies hark that Saturday morning by order 
of the Virilliant Frank, his boss. There’s no denial of this, sti 
far. OthiT peojile tell you they have sei'ii women enter tlie fae- 
ton* with iiirii at sus]iieious hours. Jim tells you of wmteh* 
inf? for thesi* folks. And there is this to reckon with : Provl- 
deiier lias a w\'iy of revealing the truth at the final minute. 
At the eleventh hour w’c found tw'o men yeste rday wdio had 
been to the peiieil factory at the iiimui Mar>' Phagan W'as 
murdered. They saw’ Jim Conley just as he tells you, sitting 
on the first flo<»r, m ar the door W'here he watelied for Prank. 
Mrs. White saw him, although she doesn’t iileiitify him per- 
fectly. One thing true, she saw a negro in thi^ position Jim 
tells us he was in. Now, for what purpose w’ns he there t 
Waiting to do the same thing he had done before— to wnteh 
for his boss. They say he was drunk. Ver>' well Rut, did 
you notice how clearly he n^eited ineidents and told the 
names of people he saw at the tinies they claim he was so 
drunk? 

We are brought up to the time of the tragedy. Jim is still 
there. Everybody has gone, leaving him and Prank in the 
building. Frank knew that Mary Phagan was coming that 
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day, and he knew the hour. On tlw previous afternoon little 
Uelen Ferguson, Mary’s chum, had called for Mary’s pay, 
and Frank had told her that Mary should come and get her 
own pay, breaking a rule of the plant in doing so. He 
arranges with Jim to hang around and make himself con- 
venient. Jim takes his accustomed seat in the hallway. Par- 
ties come and go. Jim observes all that happens, he says 
nothing. Finally, Mary Phagen arrives, beautiful, innocent, 
comii'.g in her blue frock and new hat and a ribbon around 
her hair. Without any thought of evil or foreboding of 
tragedy, she trip 2 >ed into the building and up the stairs, 
going for !|il.20. No explanation can come from Mary. The 
dead have no stories to tell. She went in a little after 12. 
She found Frank. He tells us that much from his own lips. 
He was there from 12 to 1. It’s his own statement. What 
a statement! 

There was Mary. Then, there was another little girl. Mon- 
teen Stover. He never knew Monteen was there, and he said he 
stayed in his office from 12 until after 1 — ^never left. Mon- 
teen waited around for five minutes. Then she left. The 
result? There comes for the first time from the lips of 
Frank, the defendant, the admission that he might have gone 
to some other part of the building during this time — ^he 
didn’t romember clearly. 

Jim Conley, sitting faithfully downstairs, heard footsteps 
going toward tlie metal room. Then there came the sound of 
other footsteps, footsteps that pursued. There was no return 
of the first footsteps, and the footsteps that pursued tiptoed 
back from the metal room. Then Leo stamped a signal on 
the office fioor. 

I will be fair with Frank. When he followed the child 
back into the metal room, he didn’t know that it would 
necessitate force to accomplish his purpose. I don’t believe 
he originally had murder in his heart. 

There was a scream. Jim Conley heard it. Just for the 
sake of knowing how harrowing it was, I wish yon jurymen 
could hear a similar scream. It was poorly described by the 



LCO :j. Fit ask. 


257 


negro. lie said it souiidnl us if a laugh was broken off into 
a shriek. lie heard it break through the stillness of the 
hashed building. It was uncanny, but he sat faithfully on. 
He was under orders. Ue was to come on ngnal. That 
scream was no signal. Later, Frank would stamp on the 
the office floor. 

This negro tells you tltat the white man killed the little 
girl. But, no ! Frank was in his office, busy with his won* 
derful flnaneial sheet. I will show you how he could have sat 
at his de.sk and heard this negro attack the little child who 
hud come to draw her pay. 

[Ifr. lloopir turmnl to the diagram, showing the jury the 
nearness of the metal ru<im to Frank's ofltee, e.xplaining his 
theory that nothing eoulil hare haitpened on the lUmr without 
being heard or seen by Frank.] 

Mr, Frank. 1 will give \ou the Wnefit of ail you desiTve. 
When all is summed up. you were sitting only a few feet 
from the spot where a murder waa eommitteil, and yoit never 
raistnl a fing*‘r. Let me show you something else. When this 
thing was over there were two men and a woman upstairs 
who had to get out the building Is'fore the besiy was inovtMl. 
It would be dangerous to leave it lying back in the metal 
riMitn, staring hidennsly from unseeing eyes. Frank went up- 
stairs and told the trio up then* that if they were going, it 
was time for them to leave, as he was going to hs-k up the fae- 
toiy. lie was iti a hurry and told them s«*. Airs. Arthur 
Wliite, peraeiving his evident hnny, Intstetnsl downstairs. 
When she reached the ofliee, Frank, the itiaii-in-a-hurry. waa 
in his shirt sleeves, writing at his desk. 

Why should I hung? What does that show? In the first 
j)laee, his appraeiation of a little, girl of 14. Did it hurt him 
to knot the rope of cord arouinl her in*ek, did it hurt him as 
he drew it tighter and tighter around the tender throat until 
the dim spark of life was choked extinct f To the contrary. 
It only excited him enough to ask himself the qin^tion “Why 
should I hang?” There come times when Wf all sitcak our 
true thoughts and sentiments. That was such a time. 
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Now, which is the more probable — that Jim heard this ex* 
pression, or that he imagined the story t Did Jim know 
Frank had relatives in Brooklyn t Did Jim know there was 
sach a thing as BrooUynt Did he know th^ were licht 
And Jim says, with the typical soul of Africa: “What’s 
goin* to become of met” Frank sgys, “I’ll take care of 
yon, for I’ll write my mother a letter, so that die can help 
yon.” He asks Jim if he can write, and Jim tells him a little 
bit. He wasn’t on his gnard. He should have detected 
Frank’s purpose. Frank was smart, Jim was dulL Frank 
dictated, Jim wrote. 

Now, gentlemen, I suppose most of you are southern men, 
men who know the characteristics of the negro. Will you 
please tell me what idea this negro would have had to write 
these notes accusing a negro, and, just the same as saying, 
this was done by a negro who is a fool and who cannot write ? 
It was foolish enough for the mighty brain of Frank to put 
the notes beside the body. The truth of the business is, that 
this looks like the only time the brainy Frank ever lost his 
head. Then, next comes the money. Frank pulls out his 
roll of bills, and says, “Jim, here’s that $ 200 .” Jim is so 
overwhelmed that he doesn’t notice the amount, but puts the 
roll in his pocket. Prank reflects. He need not waste the 
$200. Jim is as deep in the mire as he is in the mud. He 
recovers the money. “Let’s see, Jim, if everything comes 
out all right, I’ll return this money.” He tells Jim that Jim 
has the goods to deliver. The body must be disposed of. 
'That will be left to Jim. He depends on Jim’s lust for the 
$200 to bring him back to the factory to bum the corpse of 
little Mary, the victim! Nobody else was expected by him 
that afternoon but Jim Conley and Newt Lee. 

It makes no difference to me about how long it took Frank 
to go to lunch, the minute he put in here and the minute he 
put in there, about which there has been such a squabble in 
the evidence. That is aside from the point. The fact remains 
that at or about 3 o’clock he came back to the pencil factory 
to await the arrival of Jim Conl^ to bum that body! He 
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was expecting Jim Conlej*, and he also knew that Newt Lee 
was coming. Aye, there was the rub! He expected them 
both, and it depended nimn which one arrived first as to how 
things would go. If Jim got there first and disposed of that 
body, all right ; but suppose Nci!i*t Lee got there first ! Then 
was the defendant in the position of Napoleon at the battle 
of Waterloo, when he wondered which army would arrive 
first, and knew that upon this question depended victory or 
defeat. The wrong army arrived, and Napoleon went down I 

Newt Ia'C arrived at the pencil factory that afternoon, but 
where was Jim Conley? Yes, tliat*s what the defendant 
a.sk(^ himself, ‘‘Where is Jim Conley?^’ Jim Conley was 
getting that much-needed sleep after the exciting events ho 
had gone through with. That's where Jim Conley was. Then 
was the defendant lost. 

He .sent Newt Lee away, with the last hope that Jim might 
yet turn up and burn the InxIv as had been agreed upon. 
**Go out and have a giKnl time. Newt/’ that’s what the de- 
fendant told good old honest Newt Lee. He said, “It is not 
Nt-wt Lee I want, it is Jim Conley. Go away, .Newt, and stay 
until 6 o’clock. Give me two hours more.” Two hours 
passed, and Jim Conley did not .sliow up. He was taking 
that niueh-iMcded nap. Newt came back, and the game was 
up. Hr talked to Newt Lee about the nigiit’s work and 
started hotiie. 

Now, gentlemen of the jur^% I want to call y^nir attention 
to a vei*}' peculiar thing: As the defendant passixl out of llie 
factory door, be met Gantt, old longJeggi^d Gantt, who was 
looking for his shoes. Witnes.sc8 testified that the defendant 
juin]xxl back startled. Why? Think why? He wasn’t 
afraid of Gantt. Gantt wouldn’t hurt a flee. That wasn’t 
the reason. He knew that Gantt knew Mary Phagan and 
had lived close to the family, and Frank thought that Qantt 
was looking for little Mary, who was missing from home and 
should have )>een back long ago. That’s why he jumped back 
when he savr Gantt, lie had ealleil Qantt down about “set- 
ting up” to Mur>', and had fired him over an argument about 
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who was going to pay a dollar or so. He didn’t think that 
Gantt stole that x>altry dollar. He eiq>eeted him to ask where 
Mary Phagan was. That, gentlemen of the jury, is why he 
jumped back when he saw Gantt But Gantt spoke to the 
defendant. He just said, “Howdy, Mr. Prank,’’ The de- 
fendant felt relieved then. Gantt told him that he had left 
a pair of shoes in the factory and wanted to get them. But 
it won’t do to let him go in that building now, thought the 
defendant. Supi>ose he should find out! He musn’t go in 
there. So the defendant said that he thought he had seen a 
nigger sweeping Gantt’s shoes out of the building. Then 
Gantt said he had two pairs of shoes in there, and that maybe 
the other pair wasn’t swept out. 

This was the last hope. What could he say to that? He 
had said that he saw the nigger sweeping out only one pair. 
In a few days this murder must be out, anyway. To keep 
Gantt out would arouse his suspicions. And this is what 
went on in the defendant’s mind: “I’ll let him in, hut I’ll 
guard him like a thief.’’ And he said, “Newt, go with him.’’ 
Strange to say, Gantt found both pairs of shoes, just where 
he said he had left them. Gentlemen, does that look like the 
defendant had seen a nigger sweeping them out? Does that 
look like the truth? 

After he had let Gantt in the factory, what did he dot He 
called up the factory by phone, a thing that he never had 
done before. Why? Why did he do that thing? Gantt 1 
Gantt! That’s why! He wanted to know if Gantt had gone, 
and whether he was any the wiser. He couldn’t rest until he 
knew this. This Banquo’s ghost of a Gantt was haunting 
him. But when he knew that Gantt was safely gone and 
everything was all right, he was in a fine humor then. He 
could laugh and talk. He could sit down in the house with 
his wife and read baseball in the newspaper. He could laugh 
and try playfully to break up a card game. He felt fine and 
rdieved. As glad and free as a school boy! Old long-legged 
Gannt waa gone, and evoything was all right ! 

Now, about Newt Lee. I don’t want to thresh out all the 
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details in tliis respect. You remember the evidence about 
honest old Newt Lee's finding the body* That's all we need 
to know about him. No suspicion attaches to Newt. lie 
notified the police, and tried to notify Prank. The police 
came and took the body of little Mary Phagnii to the under- 
takers 

The police called up Frank then and told him they wanted 
him. Detective Starnes got mixed up when he told about 
this on the stand, but he never forgot that when he called 
Frank up, Frank did not ask him what the trouble was. lie 
didn't ask him whether anylKHly had baui killi^l at the fac- 
tory. He didn't ask them if everything at tlie factor^' was 
all right. They took Frank to the undertaker’s. He was 
nervous then. Hut have you 8t*en a cpiiver of a nnmde since 
he has Ih^oii thc*se wtvks in the court room T lie is facing the 
fight now, and his ncr\'es are set Hut that morning he w'aa 
as nenous as a cat. He saidy ^^1 think it's a girl I paid off 
yesteriiay. I 'll have to hKik at my bcMiks and see.” That's 
what he said alsnit the Iwxiy of the girl he saw every day and 
talked to. He offered no consolation, or anything. He got 
away fn>m there. 

Another thing, when they curried him to the basement and 
brought him back iijistairs, what was going on in his mind 
then: He timught he must look at that time slip. So he got 
the key and unlocked the clock and took out the slip. He 
examined it while others were looking over his shouldery and 
said it was eorn*ctly punched, that it waa nil right, and 
others ugn-ed to it. “Here's the slip.” He said, “That’s all 
right. That clears you, Newt. ’ ’ 

What iirxt (M'curred to him? He saw ho uras getting into 
a fix, and he had better tak<» a shot at Newt. What happens? 
Another slip turns up. He says he was inistakeii at first. 
Then* W(*re lapses in the punches on the slip, showing time 
enough unaceounled for to allow Newt to go home. 

Policeman Hlack hH<l suspicions. He goes to Newt 
home. He unlocks the door with his keys, and lof>ks in the 
house and on the trash pile, and in the bottom of the barrely 
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with a lot of things piled on top of it, he found a bloody idiirt I 
How did it get there! Newt Lee accounts for his time Sun- 
day. No suspicion attaches to Newt Lee. He is a free man. 
How did that bloody shirt get there! It had to be planted. 
Gentlemen, it was planted! Here are the two propositions, 
gentlemen. If Newt Lee was to be made the goat, suspicion 
had to be directed to him. Somebody had to plant that sus- 
picion. 

He would sacrifice Newt Lee that he might live ! 

The Bible 003 ^ 3 , “"What will not a man give for his life!” 
He was willing to give the life of Newt Lee that his own life 
might be spared. He was willing to give the life of Gantt 
that he might live. Was not Gantt arrested a few days 
after! 

But not once at that time did he think of giving the life 
of Jim Conley. But somebody found Jim Conley washing a 
shirt to go to the trial, and there was where Jim got into 
trouble. 

But Frank didn’t try to fix it on Jim then. He waited 
until Newt had failed, and all else had failed, except the bus< 
picion which rested upon himself. Then he turned on Jim 
Conley. 

I call your attention, gentlemen of the jury, to another 
peculiar thing: Weeks after the murder, and after the fac- 
tory had been searched, a big, bloody stick was found by 
shrewd Pinkerton detectives, who can find anything — even 
an dephant, if it gets in the way. They also found a piece 
of envelope. But, fortunately, they diowed this to Mr. Cole- 
man, who said that Mary had received but $1.20 and that the 
figure ”5” on the envelope had no business there. And so, 
it was rubbed out. Besides the shirt, then, we find the club 
and the pay envelope. Another very peculiar thing is about 
this man named Mincey. Conl^ was asked, “Didn’t you 
confess to liGncey that you were the man that killed the 
girl!” Conley said, “No.” 'That question was asked, gen- 
tlemen, as a foundation upon which to introduce Mincey. 
Where is MinceyT He is the man who could clear it all up. 
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He is the man aboot whom it appeared that the whole flgfat 
would center. If he eonld eonrince you that Jim eonfeased 
the murder to him, that would let Frank out! Yet where is 
MinceyT Gentlemen, this has been a long testimony which 
you hare had to ait through, and I do not widi to take up any 
more of your time than necessary. 

Gentlemen, the only belief required of you is the same sort 
of belief that you would have upon the stn‘et. at your places 
of business, or in your homes, and on this belief yon are to act 
Simply use your common sense in the jury box. I thank you. 

UR. ARNUt.P, FllR TIIK rRISUNRR. 

Ifr. Artu^d, Gentlemen of the Juiy: We arc all to be 
congratulated that this case is drawing to a clciai\ We have 
all suffered here from trying a long and complicated case at 
the heated term of the year. It has h»!en a case that has 
taken so much effort and so much concentration and so much 
time, and the (juarters here are so poor, that it haa been par- 
ticularly hard on you inemls*™ of the juiy who arc prac- 
tically in custo<ly while the ease is going on. I know it’s 
hard on a jury, to Im* ke|)t confined this way, hut it is neces- 
sary that they he segregated and set apart where they will 
get no im)>rf‘s.sion at home nor on the street. Tlie ineiubera of 
the juiy are in a strnse set apart on a mountain, whi‘re, far 
removed front the ]»asHion and heat of the plain, calmness 
rules them and tliey can judge a cos*' on its merifs. 

My friend Hooper said a futuiy thing here a while ago. 
I don’t tiiink he meant what he said, however. Mr. Hooper 
said that the men in the jury' box are not different from the 
men on the street. Your Honor, I’m learning something 
cveiy day, and I certainly learned something today, if that’s 
true. 

3fr. Hooper, Mr. Arnold endently tnistakee my meaning, which 
I thought 1 made clear. I stated that the men in the juiy box were 
like they would be on the street in the fact that in making up their 
minds i^ut the guilt or innocenoe of the accused they must use the 
same common sense that they would if they were not part of Ifaa 
eonii. 
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{Mr. Arnold next described the horrible crime that had 
been committed that aftmmoon or night in the National Pen- 
cil Company’s dark basement. He dwelt on the effect of the 
crime upon the people of Atlanta and of how hi{^ feeling 
ran and still rons, and of the omnipresent desire for the 
death of the man who committed the crime.] 

There aro fellows like that street car man, Kendley, the one 
who villiffed this defendant here and cried for him to be 
lynched, and shouted that he was guilty until he made him- 
self a nuisance on the ears he ran. Why, I can hardly realize 
that a man holding a position as responsible as that of a mo- 
torman and a man with certain police powers and the discre- 
tion necessary to guide a car through the crowded city streets 
would give way to passion and prejudice like that. It was 
a type of man like Ecndley who said he did not know for sure 
whether those negroes hanged in Decatur for the shooting of 
the street car men were guilty, but he was glad they were 
hung, as some negroes ought to be hanged for the crime. He’s 
the same sort of a man who believes that there ought to be 
a hanging because that innocent little girl was murdered, 
and who would like to see this Jew here hang because some- 
body ought to hang for it. 

I’ll tell you right now, if Frank hadn’t been a Jew there 
would never have been any prosecution against him. I’m 
asking my own people to turn him loose, asking them to do 
justice to a Jew, and I’m not a Jew, but I would rather die 
before doing injustice to a Jew. 

This case has just been built up by degrees; they have a 
monstrous perjurer here in the form of this Jim Conley 
against Frank. You know what sort of a man Conley is, and 
you know that up to the time the murder was committed no 
one ever heard a word against Frank, Villainy like this 
charged to him does not crop out in a day. There are long 
mutterings of it for years before. There are only a few who 
have ever said anything against Frank. I want to call your 
attention later to the class of their witnesses and the class of 
ours. A few floaters around the factory, out of the hundreds 
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who liave worked theiv in tlie jdaiit thrw or four years, have 
been induced to come up here and swear that Frank has not 
a good character, but the decent employees down there have 
sworn to liis gocui character. Look at tin* jail birds they 
bmught up hiTe, the verj' dn^gs of hiiniunity, men and 
women who have disgraced theinst^lves and who now have 
come and tried to swear away the life of an iiiniNMmt man. 

1 know that you members of the jury are impartial. That S 
the only reas4)n why you are here, and l*m going to strip the 
state's case bare for you, if 1 hav«‘ tin* strength t<i last to do 
it. They have got to show Frank guilty of one thing lH*fore 
you can conviet him; they've got to show that he is guilty 
of the murder, no matter what else thi*y show about him. 
Vou are trying him solely for the murder, and there miLst Im* 
no chance that anyone elsr could just as likely be guilty. If 
the jury s(*cs that there is just as gocnl a chance that (*onIcy 
can lie guilty, then they must turn Frank hK)se 

Now, you ean see Imw in this case the detectives were put 
to it to lay the crime on someliody. First, it was Lee, and 
tiieii if was liaiitt, and various people came in and declared 
they liad s(*e]i the girl alive late Saturday night ami at other 
times, and no one knew what to do. Well, snspieion turned 
away fivtin tiantt, and in a little while it turned away fnrni 
1ah\ .Now, I don't iM-lieve that l^ee is guilty of the crime, 
lujt I do h«'iii*ve tiiat In* knows a lot more about the crime 
than he told. IL* knows ulKuit those lettt*rH and he found 
that body a lot sooner than be Miid he did. 

Oh, w’ell, the whole case is it mystery, a deep mystery, but 
there is one thing i»n.*tty plain, and that is that whoever wrote 
those notes committed the crime. Thf>sc noti^s certainly had 
some conru*ction with the murder, and whcH*ver wnite those 
notes com mi t ted the crime. 

Well, they put Newt Lee through the third degree and the 
fourth degn.*e, and maybe a few others. That s the way, you 
know', they got this affidavit from the poor negro woman, 
Minola McKnight. Why, just the other day the supreme 
court handed down a decision in w*hieh it referred to the third 
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degree methods of the i>oIice sod detectiTes in “words that 
homed. 

Well, they need those methods with Jim Conley. My 
friend, Hooper, said nothing held Conlqr to the witn^ idmir 
here hot the troth, hot I tell yoo that the fear of a broken 
neck held him there. I think this decision ahoot the third 
degree was handed down with Conley’s ease in mind. I’m 
going to show this Conley hosiness op before I get throogh. 
I’m going to show that this entire case is the greatest frame- 
op in the history of the state. 

My friend Hooper remarked something ahoot circomstan- 
tial evidence, and how powerfol it freqnently was. He forgot 
to say that the cireomstanees, in every case, most invariably 
he proved by witnesses. History contains a long record of 
circomstantial evidence, and I once had a hook on the soh- 
ject which dwelt on sneh cases, most all of which sickens the 
man who reads them. Horrible mistakes have been made by 
circomstantial evidence — more so than by any other kind.^ 

Hooper says, “Soppose Frank didn’t kill the girl, and Jim 
Conley did, wasn’t it Frank’s doty to protest her” He was 
taking the position that if Jim went back there and killed 
her, Frank coold not help hot know ahoot the morder. 
Which position, I think, is qoite absord. Take this hypo- 
thesis, then, of Mr. Hooper’s. If Jim saw the girl go op and 
went back and killed her, woold he have taken the body down 
the elevator at that timef Wooldn’t he have waited ontil 
Frank and White and Denham, and Mrs. White and all 
others were oot of the boildingf I think so. Bot there’s not 
a possibility of the girl having been killed on the second floor. 
Hooper smells a plot, and says IVank has his eye on the little 
girl who was killed. The crime isn’t an act of a civilized 

Here Mr. Arnold cited the Durant case in San Francisoo, the 
Hampton case in England, and the Dreyfus case in France as in- 
stances of mistnkee of cirennistantial evidence In the Dr^fus 
case he declared it was purely persecution of the Jew. The hide- 
ously of the mnrdw itself was not as savage, he asserted, as the 
feeling to convict this man. But the savagery and venom is them 
just the same^ and it is a ease very mneh on the order of Dnsyfns. 
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will — it’s the crime of o cannibal, a inan*eater. Hooper ii 
hard-preesed and wanta to get ap a plot— he aeca he has to 
get up something. He forms his plot from Jim Conley's 
story. 

They say that on Fridayi Frank knew he was going to 
make an attack of some sort on Msr>* Phagan. 'ne plot 
thickens. Of all the wild things I have ever Jieard, that is the 
wildest. It is ridiculous. Mary Phagan worked in the pencil 
factory for months, and ail the evidence they have produced 
that Frank ever associated with her— ever knew her— is the 
story of weasley little Willie Turner, who can’t even describe 
the little girl who was killed. 

A little further on in his story, Jim is bepnning the plot. 
They used him to corroborate everything as they advised 
Jim is laying the foundation for the plot. What is it — this 
plot! Only that on Friday Frank was planning to commit 
some kind of assault upon Maty' Phagan. Jim was their tool. 
Even Scott swears that when he told Jim that Jim’s story 
didn’t fit, Jim very obligingly adapted it to suit his defense. 
He was scrupulous about things like that. He w'as quite con* 
sideratc. Certainly. He had his own neck to save. 

Jim undertook to show that Frank had an engagement with 
some woman at the pencil factory that Saturday moniing. 
Thert* is no pretens4' that another woman is mixeil up in the 
ease. No one w'ould argue that he planned to meet and 
assault this innnc«‘nt little girl who was killed. Who hut God 
would know w’hether she was coming for her pay that Friday 
afternoon or the next Saturday? Are we stark idiots? Can't 
we divine some things? 

They ’a got a girl named Ferguson, who says she went for 
Mar>' Phagan ’s pay on the Friday before she was killed, and 
that Frank wouldn’t give it to her. It is the wildest theory 
on earth, and it fits nothing. It is a strained conspiracy. 
Frank, to show you I am correct, had nothing whatever to do 
with paying off on Friday. Schiff did it all. And little Mag* 
nolia Kennedy, Helen Ferguson’s best friend, says she was 
with Helen when Helen went to draw her pay, and that Helen 
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never said a word about Mary’s envelope. There’s your con- 
spiracy, with Jim Conley’s story as its foundation. It’s too 
thin. It’s preposterous. 

Then my friend Hooper says Frank discharged Gantt be- 
cause he saw Gantt talking to Mary Phagan. If you con- 
vict men on such distorted evidence as this, why you’d he 
hanging men perpetually. Gantt, in the first place, doesn’t 
come into this case in any good light. It is ridiculously ah-' 
surd to bring his discharge into this plot of the defense. 
Why, even Grace Hicks, who worked with Mary Phagan, and 
who is a sister-in-law of Boots Rogers, says that Frank did 
not know the little girl. 

Hooper also says that had things are going on in the pen- 
cil factory, and that it is natural for men to cast about for 
girls in such environments. We are not trying this case on 
whether you or I or Frank had been perfect in the past. This 
is a case of murder. Let him who is without sin cast the first 
stone. I say this much, and that is that there has been as 
little evidence of such conditions in this plant as any other 
of its kind you can find in the city. They have produced 
some, of course, but it is an easy matter to locate some ten 
or twelve disgruntled ex-employees who are vengeful enough 
to swear against their former superintendent, even though 
they don’t know him except by sight. 

I want to ask this much : Could Frank have remained at 
the head of this concern if he had been as loose morally as 
the state has striven to show? If he had carried on with the 
girls of the place as my friend alleged, wouldn’t the entire 
working force have been demoralized, rained f He may have 
looked into this dressing room, as the little Jackson girl says, 
but, if he did, it was done to see that the girls weren’t loiter- 
ing. There were no lavatories, no toilets, no baths in these 
dressing rooms. The girls only changed their t(^ garments. 
He wouldn’t have seen much if he had peered into the place. 
You can go to Piedmont pai^ any day and see girls and 
women with a whole lot less on their persons. And to the 
shows any night you con see the actresses with almost nothing 
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openly and in broad dayli^t, and an act agiuust which no 
kick was made. 

The trouble with Hooper is that he sees a bear in every 
bush. He sees a plot in this because Frank told Jim Conley 
to come back Saturday morning. The office that day was 
filled with persons throughout the day. How could he know 
when Mary Phagan was coming or how many persons would 
be in the place when she arrived t 

This crime is the hideous act of a negro who would ravidi 
a ten-year-old girl the same as he would ravish a woman of 
years. It isn’t a white man’s crime. It’s the crime of a 
beast — a low, savage beast! 

Now, back to the case. There is an explorer in the pencil 
factory by the name of Barrett — I call him Christopher Co- 
lumbus Barrett purely for his penchant for finding things. 
Mr. Barrett discovered the blcHnl spots in the place where 
Chief Beavers, Chief Lanford and Mr. Black and Mr. Starnes 
had searclunl on I he Sunday of tiie discovery. They found 
nothing of the sort. Barrett discovered the Ntains after he 
had procflaiined to the whole second floor thiit he was going 
to get the $4,000 n*ward if Mr Frank was convicted. Now, 
you talk about plants! If this doi^sn’t hmk mighty funny 
that a inuti ex]u*eting a reward would find blcNKl spots in a 
place that has bi*en KeouriHl by detectives, I doirt know what 
does. Four chips of this flouring were ehiKeled from this 
flooring when* Ihest* spots were found. The firnir was an inch 
di*ep in dill and grease. Victims of uecideiits had passifd by 
the spot with ble4*ding fingers and hands. If a drop of blood 
had ever fallen there, a chemist could find it four years later. 
Their eonteiition is that all the big spots wen* undiluted liIfKid. 
Vet, let s see how much blood Dr. Claude Smith found on the 
chips. Probably five cor])usele8, that's all, and that’s what 
he testified here at the trial. My recollection is that one sin- 
gle drop of blood contains 8,000 corpuscles. And, be found 
these corpuscles on only one chip. I say that half of the 
blood had been on the floor two or three yean. The atam on 
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all chips but one were not blood. Dorsey’s own doctors hsvb 
pat him where he can’t wriggle — his own evidence hampers 
him ! They found blood spots on a certain q>ot and then had 
Jim adapt his story accordingly. They had him put the find- 
ing of the body near the blood spots, and had him drop it 
rifi^t where Ihe spots were found. 

It stands to reason that if a girl had been wounded on the 
lathing machine, there would have been blood in the vicinity 
of the machine. Yet, there was no blood in that place, and 
neither was there any where the body was said to have been 
found by Conley. The case doesn’t fit. It’s flimsy. And, 
this white machine oil that they’ve raised such a rumpus over. 
It was put on the floor as a cheap, common plant to make it ap- 
pear as though someone had put it there in an effort to hide the 
blood spots. The two spots of blood and the strands of hair 
are the only evidence that the prosecution has that the girl 
was killed on the second floor. 

Now, about these strands of hair. Barrett, the explorer, 
says he found four or five strands on the lathing machine. I 
don’t know whether he did or not. They’ve never been pro- 
duced. I’ve never seen them. But, it’s probable, for just 
beyond the lathing machine, right in the path of a draft that 
blows in from the window, is a gas jet used by the girls in 
curling and primping their hair. It’s very probable that 
strands of hair have been blown from this jet to the lathing 
machine. 

The detectives say that Frcmk is a crafty, cunning crimi- 
nal, when deep down in their heart of hearts they know good 
and well that their case is built against him purely because 
he was honest enough to admit having seen her that day. 
Had he been a criminal, he never would have told about see- 
ing her and would have replaced her envelope in the desk, 
saying she had never called for her pay. 

I believe that a majority of women are good. The state 
jumped on poor Daisy Hopkins. I don’t contend, now, mind 
you, that she is a paragon of virtue. But there are men who 
wwe put up by the state who are no better than she. For in- 
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rtance, this Dalton, who says openly that he went into the 
basement with Daisy. I don’t believe he ever did» but, in 
such a case, he slipped in. There are some fallen women who 
can tell the truth. They have characteristics like all other 
types. We put her on the stand to prove Dalton a liar, and 
she did it Now, gentlemen, don’t you think the prosecution 
is hard preascil when they put up such a chiiractcr as Dalton t 
They say he has reformed. A man with thievery in his soul 
never reforms. Dniiikards do, and men with bad habits, but 
thieves f No. Would you coindct a man like Prank on the 
word of a perjurer like Dalton f 

Now, I'm coming hack to Jim Conley. The wdiole case cen- 
ters around him. Mr. Hooper argui*s w^t‘ll on that ]»art. At 
the outset of the CJise, the KiiK{>icion pointinl to Prank merely 
because he was the only man in tin* building. It iu*ver 
cropp(*d out for w-eeks that anyone else was on the first floor. 
The detectives put their efforts on Frank beenuse be admit tcni 
having seen the girl. They have h‘t their zeal run away w*ith 
tht»m in this ease, and it is tragie. They are proud whenever 
they g«‘t u pri.soiier who will tell something. The hiimhier the 
vietiin the worse is the ea.se. Such evidence comi*s with the 
staiiif* of untruth on its face. 

Jim fonlev was tilling his story to save his neck, and the 
detectives were happy listeners. If then* is «ine thing for 
wliich a negro Is capable it is for telling a story in detail. It 
is the .same with children. Hoth have vivid iiiiaginatiouH. 
And a negro is also the Iw'st tiiitnie in tin* world. He eari 
imitat«‘ anylKuly. Jim Conley, as he lay in his cell and read 
the pHpei-s and tu1ki*d with the detectives, eonjtired up his 
wornierful story, and laid the crime on Prank, Is'catisti! the 
det(*etives had laid it then? and were helping him do the 
same. 

Now, Hrother HoojH^r waves the hbs>dy shirt in our facf». It 
was found, Monday or Tmwlay, in Newt Lee’s Iiouh', while 
Detectives Itlack and Scott were giving Cain to p<M)r old man 
Newt T don’t doubt for a minute that they knew it 

was out there when they started out after it. I can’t say 
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they planted it, hut it does look sospicious. Don’t adc us 
about a planted shirt. Ask Scott and Black. 

The first thing that points to Conley’s guilt is his original 
denial that he could -write. Why did he deny itt Whyt I 
don’t suppose much was thought of it when Jim said he 
couldn’t write, because there are plen-ly of negroes who are in 
-(be same fix. But later, when they found he could, and 
found that his script compared perfectly -with the murder 
notes, they went right on accusing Frank. Not in criminal 
annals was there a better chance to lay at the door of another 
man a crime than Jim Conley had. 

Yon see, there is a reason to all things. The detective de- 
partment had many reasons to push the case against Frank 
He was a man of position and culture. They were afraid 
-that someone, unless -they pushed the case to the jumping off 
place, would accuse them of trying -to shield him. They are 
afraid of public and sentiment, and do not want to combat it, 
BO, in such cases, they invariably follow -the line of least 
resistance. 

[Beading Conley’s statement, Mr. Arnold pointed out the use of 
words, which he declared no negro would naturally have used. These 
were long words with many syllables in them. They said that Conley 
used so miufh detail in. his statements that he could not hare been 
lying! He then read jiarts of statements wliich Conley had repudi- 
ated as willful lies and pointed out the wealth of detail -with -whidi 
they were filled. And yet tliey say he cotddn’t fabricate so much 
detail! Oh, -he is smart ! He then read the statement of May 24, 
in which Conley admitted -writing the notes. In this he shows three 
different times ai which Conl^ stated he wrote the notes, these 
being early in the morning, at 12:04 and at 3 p. m.] 

The statements were not genuinely Conley’s. Take the 
-word “negro.” The first word that a nigger learns to spell 
coirrectly is negro, and he always takes particular pains to 
spell it n-e-g-r-o. He knows how to spell it. Listen to the 
statement. He says that at first he spelled the word “ne- 
gros,” but that Frank did not want the “s” on it and told 
him to mb it out, which he did. Then he says that he wrote 
the word over. 

Lo(A at the notes. He was treed about those notes, and he 




LEO M. FRANK. 


273 


had to tell a lie and put upon aonieoiie the burden of instruct* 
ing him to write them. The Unit statement about them was 
a blunt tic — a lie in its incipieiiey. lie said he wrote the 
notes on Friday. This was untrue, and unn*asonabIe and 
he saw it. Frank could not have known anything of an in* 
tended murder on Friday from any view|)oint you might 
take, and therefore he eould not have made Conley write 
them on Friday. Ah, giMitlemen of the jury, I tell yon them* 
people had a great find when they got tins a«lrnission from 
Conley ! I f Conley had stayed over there in the Tower with 
Il'nele Wlieeler Mangum he would have told the tnjth long 
ago. There’s where he shouhl have stayed, with Whwler 
Mangum. 

My g*:»o«l frietul. Dorsey, is all right. I lik«> him. Hut he 
should not have walketl hand in ghtve with the deteetiv<*8. 
There's where he went wrong. .My gissl old friend, Charlie 
Hill would not have done that. II*‘ wouhl have let the nigger 
stay in the jail with I’nele WIn'eler. 1 liki* Dormy. He sini* 
ply made a mistake by joining in the Inint, in bwoming a part 
of the eha.se. The solicitor should Is* little short of iw fair as 
the judge hinuwlf. But he’s young and lacks the experience. 
He will i)rohahly know better in the future. Dormy did this: 
He went to the judge and got the niggi*r move«l from the jail 
to the polici* station. The ju«lg«* simply said. “Whatever you 
say is all right.’’ 

Now, 1 'm going to show you hour John Black got the state* 
ment of Coidey ebanged. I am going to give you a demon* 
stration. I have learned some things in this case alwut pit- 
ting evulence ! 

They say that Prank cut Conley loom* and he decided to 
tell the truth. Conley is a wretch with a long criminal rec* 
ord. Ot*n‘lpmen. how can they expect what he says to la* 
btrlieved against the statement of Leo M. Frank? Thi'y say 
Conley can’t lie alwut detail. Here are four pages, all of 
which he himself admits are li»*8. They are about every 
saloon on Peters street, saloons to which he went, his shoot- 
ing craps, his buying beer and all the ways in which he spent 
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a monimg. There is detail enoag^, and he admits that they 
are lies. Now, in his third statement, that of May 28, he 
changes the time of writing the letters from Friday to Satur- 
day. Here are two pages of what he said, all of whidi he 
afterwards said were lies. He says that he made the state- 
ment that he wrote the notes on Friday in order to divert sus- 
picion from his being connected with the murder which hap- 
pened on Saturday. He also says that this is his final and 
true statement. Gk)d only knows how many statements he 
will make. He said he made the statement voluntarily and 
truthfully without promise of reward, and that he is telling 
the truth and the whole truth. He said in his statement that 
he never went to the building on Saturday. Yet we know 
that he was lurking in the building all the morning on the day 
of the murder. We know that he watched every girl that 
walked into that building so closely that he could tell you the 
qpots on their dresses. We know that he was drunk, or had 
enough liquor in him to fire his blood. 

I know why he wouldn’t admit being in that building on 
Saturday. He had guilt on his soul, and he didn’t want it 
to be known that he was here on Saturday. That’s why! 

When they pinned him down, what did he dof He says 
that he was watching for Frank. My Gk)d, wasn’t he a watch- 
man ! He said that he heard Frank and Mary Phagan walk- 
ing upstairs, and that he heard Mary Phagan scream, and that 
immediately after hearing the scream he let Monteen Stover 
into the building. 

Why, they even have him 8 a 3 dng that he watched for 
Frank, when another concern was using the very fioor space 
in which Frank’s office was located, and you know they 
wouldn’t submit to anything like that. Look again I He says 
that Mr. Frank said, '‘Jim, can you write f” What a lie ! He 
admitted that he had been writing for Frank for two years. 
It’s awful to have to argue about a thing li^ this, gentlemen ! 
Ton will remember Hooper said, “How foolish of Conley to 
write these notes!’’ How much more foolish, I say, of Frank 
to do it! 
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X don’t think that Newt killed the girl, bat I beliere he die* 
covered the body aome time before he notified the police. 
Newt’s a good niggei. 

Scott said that it took Conley six miiintea to write a part 
of one note. Conley said that he wrote the notes three times. 

They say that nigger couldn’t lie. Gentlemen, if there is 
any one thing that nigger can do. it is to lie. As my good old 
friend, Charlie Hill, would say, “Put him in a hopper and 
he’ll drip lye!’’ 

He was trying to prove an alibi for himself when he said 
ihat he was not in the faetoiy on Saturday and told all the 
things that he did elsewhere on that day. But wc know that 
the wretch was lurking in the factory all of Saturday mom* 
ing. Further, he swore that while he waa in Prank’s office he 
heard someone approaching, and Mr. Frank cried out, “Gee! 
IIei*e come Corinthia Hall and Emma Clarke!’* and that 
Frank shut him up in a wardrolic until they left. Aceor»ling 
to Conley, they came into the factor}’ Wtween 12 and 1 
o’clock, when as a matter of fact, we know that they came be- 
twe<>n 11 and 12. And ns for his being able to fahriente the 
details of his statement — ^why, he knew ever}’ inch of that 
building from top to bottom! Hadn't he been sweeping and 
cleaning it for a long timet With this knowledge of the build- 
ing, he naturally had no trouble in his pantomime after he 
had fonned his stor}’. The miserable wretch has Frank hid- 
ing him in the wardrol>e when Emma Clarke came in after the 
murder, when it has been proved that she came there and left 
before Mar}’ Phagan ever entered the building on that day. 

They saw where they were wrong in that statement, and 
they made Conley change it on the stand. They made him 
say. “I thought it was them.” They knew that that stoiy 
wouldn’t fit. 

Do yon remember, how eagerly Conley took the papers from 
the girls at the factory? And do you n*memher how for four 
or five days the papers were full of the fact that Prank a 
home was in Brooklyn, and that his relatives were reported 
to be wealthy? Conley didn’t have to go far to get material 
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for that statement he put in Frank’s mouth. It so happened, 
though, that Frank really did not have rich relatives in 
Brooklyn. His mother testified that his father was in ill 
health, and had but moderate means and that his sister worked 
in New York for her living. 

Gentlemen, am I living or dreaming, that I have to aigue 
such points as these f This is what you’ve got to do : You’ve 
got to swallow evety word that Conley has said — ^feathers and 
all, or you’ve got to believe none of it. How are you going 
to pick out of such a pack of lies as these what you will believe 
and what you will not t Yet, this is what the prosecution has 
based the case upon. If this fails, all fails. 

And do you remember about the watch, where Conley said 
that Frank asked him, “Why do you want to buy a watch for 
your wifef My big, fat wife wanted me to buy her an auto- 
mobile, but I wouldn’t do it!” Do you believe that, gentle- 
men of the jury 9 

I tell you that they have mistreated this poor woman ter- 
ribly. They have insinuated that she wwld not come to the 
tower to see Frank — ^had deserted him. When we know that 
she stayed away from the jail at Prank’s own request because 
he did not want to submit her to the humiliation of seeing him 
locked up and to the vulgar gaze of the morbid and to the 
cameras of the newspaper men. The most awful thing in the 
whole ease is the way this family has been mistreated ! The 
way they invaded Frank’s home and manipulated his ser- 
vants. I deny that the people who did this are representative 
of the 175,000 people of Pulton county! We are a fair peo- 
ple, and we are a chivalrous people. Such acts as these are 
not in our natures. 

Conley next changes the time of the writing of the notes to 
Saturday, but denies knowledge of the murder. That, of 
course, did not satisfy these gentlemen, and th^ went back 
to him. They knew he was dodging incrimination. So they 
had him to change the statement again. Scott and other de- 
tectives q;>ent six hours at the time with Conley on occasions, 
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and useti profanity and worried him to get a coufeasion. 
Hooper thinks that we have to break down Conley’s testimony 
on the stand, but there is no such ruling. You can’t tell when 
to believe him, he has lied so much. Scott saj’s the detectives 
went over the testimony with Dorsey. There is where iny 
friend got into it. They grillcKl Conley for six hours, trying 
to impress on him the fact that Frank would not have written 
the notes on Friday. They wanted another statement. lie 
insisted that he had no other statement to make, but he did 
change the time of the writing of the notes from Friday to 
Saturday. This shows, giuitlemcn, as clearly as anything can 
show, liow they got Conley a statements. In the statement of 
Slay 29. they had nothing from Jim Conley about his knowl- 
edge of the killing of the little girl, and the negro inendy sauI 
that Frank had told him Komething alsnit the girl having 
received a fall and about his helping Frank to hide the body. 

Oh, ('onby, we are going to have you tell enough to have 
you eonviet Prank and yi*t keep yoursfdf clear. That’s a 
smart negro, that Conley. And you notice how the stiite 
bragged on him b<*cause he stood up undiT the eross-i*Xfiiiiitia- 
tion of (*olonel Rosser. Well, that negro’s been widl versed in 
law. Seotl and Illaek and St iirne.s drilled him ; they gave biin 
the broad hints. 

We came liere to go to trial, and knew nothing of the 
negro’s claim to .se<*iiig the cord around the little girl’s rieek, 
or of his claim of .seeing licmmie Quinn go into the faetory, 
or of a score of other things. Yet, Conley w'lis then ti IHng tho 
truth, he fuiid, and he hud thrown Frank aside. Oh, he was no 
longtT shielding Frank, and yet he didn’t tell it all when he 
said he was telling the whole truth. Well, Conley had a reve- 
lation, you know. My friend Dorsey visited with him seven 
times. And iny friend, Jim Starnes, and my Irish friend, 
Patrick Campbell, they visiU*d him, and on each visit Conley 
saw new light. Well, I gum they showed him things and 
other things. Does Jim tell a thing because it’s the truth, 
gentlemen of the jnry, or beeause it fits into something that 
another witness has toldf Scott says they told him things 
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that fitted. And Conley changed things evety time he had 
a visit frcmi Dorsey and the detectives. Are you gvdng to 
hang a man on thatT C^tlemen, it*s foolish for me to have 
to argue sudi a thing. 

The man that wrote those murder notes is the man who 
killed that girl. Prove that man was there and that he wrote 
the notes uid yon know who killed the girl. Wdl, Conl^ 
S(toowledges he wrote the notes and witnesses have proved 
he was there and he admits that, too. That negro was in the 
building near the elevator shaft; it took but two steps for 
him to grab that little girl’s mesh bag. She' probably held on 
to it and straggled with him. A moment later he had struck 
her in the eye and she had' fallen. It is the work of a moment 
for Conley to throw her down the elevator diaft. 

Isn’t it more probable that the story I have outlined is true 
than the one that Conley tells on Frank? Suppose Conley 
were now under indictment and Frank out, how long would 
such a story against Frank stand the pressure? 

In the statement of May 29 there are any number of things 
that are not told of which later were told on the stand. In the 
May 29 statement Conlqr never told of seeing Mary Phagan 
enter; he never told of seeing Monteen Stover enter, nor of 
seeing Lemmie Quinn enter ; now he tells of having seen all of 
them enter. Don’t you see how they just made it to fit wit- 
nesses and what the witnesses would swear? It was, “Here, 
Conley, swear that Quinn came up, swear that the dead girl 
came up, and swear that Miss Stover came up ; they all did, 
and it’s true, swear to it !” And Conley would say, “All right, 
boss. Ah reckon they did.’’ And it was “Conley, how did you 
fail to hear that girl go into the metal room ? We know she went 
there, because by our blood and hair we have proved she was 
killed there,’’ and the poor negro thought a minute, and then 
he said, “Yes, boss, I heard her go in.’’ The state’s repre- 
sentatives had put it into the negro’s head to swear he heard 
Frank go in with her, and that he heard Frank come tiptoe- 
ing out later, and that by that method they made Conley 
swear that Frank was a moral pervert. Now, I don’t know 
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they told Conley to swear to this and to swear to that, 
but they made the suggestions, and Conley knew whom he 
h^ to please. lie knew that when he pleased the det4?«tivea 
that the rope knot around his neck grew looser. In the same 
way they made Conley swear about Dalton, and in the same 
way about Daisy Hopkins. They didn't ask him about the 
mesh bag. They forgot that until Conley got on the stand. 
That mesh hag and that pay envelope furnish the true motive 
for this crime, too, and if the girl was ravished. Conley did it 
after he had robbed her and thrown her body into the base- 
ment. Well, they got Conley on the stand, and my friend 
Dorsey hero asked Conley alioiit the mesh bag. and he said, 

yes. Prank had put it in his .safe. That was the crowning lie 
of all ? 

Well, they've gone on this way, adding one thing and an- 
other thing. They wouldn’t let Conley out of jail; they had 
their own ren.sori.s for that, and yet I never heard that old 
man over there ^pointing to the sheriff^ called dishonest. He 
runs his jail in a way to protect the innocent and not to con- 
vict them in this jail. 

Gentlemen, right here a little girl was murdered, and it's 
a terrible crime. The Phagaii tragiMly, the crime that stirred 
Atlanta as none ofh^T ever did. 

We have already got in court the man who wrote those 
notes, and the man who by his own confeKsion was there; the 
man wlio robbeil her, aiul. g**ntlemen, why go further in seek- 
ing the inunb'ivr than the black bnite who sat there by the 
elevator shaft T The man who sat by that edevator shaft is the 
man who committed the crime. Tie was full of passion and 
lust : he had drunk of mean whiskey, and he wanted money 
at first to buy more whiskey. 

f.Vr. Arnold a.skci] ihc Hhcrifi to unwrap a chart which had pw»- 
vioiisly been brought into court. It proved to be a chronological 
chart of Frank s alleged laoveinetits on Saturday, April 2(1, the day 
of tih* crime. n?:d Mr. Arnold announced to the jury that he would 
prove by the chart that it was a pbyaieal impotaibility for Frank 
to have committed the crime.] 
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Every word on that chart is taken from the evidence, and 
it will ahow you that Frank did not have time to commit the 
crime chai^ged to him. The state has wriggled a lot in this 
affair; they put up little Gteorge Epps, and he swore that he 
and Mary Phagan got to town about seven after twelve, and 
then they used other witnesses, and my friend Dorsey tried 
to boot the Epps boy’s evidence aside as though it were 
nothing. The two street car men, Hollis and Mathews, say 
that Mary Phagan got to Forsyth and Marietta at five or six 
minutes after twelve, and they stuck to it, despite every 
attempt to bulldoze them, and then Mathews, who rode on 
the car to Whitehall and Mitchell, says that Mary Phagan 
rode around with him to Broad and Hunter streets before she 
got off. 

Well, the state put up McCoy, the man who never got his 
watch out of soak until about the time he was called as a wit- 
ness, and they had him swear that He looked at his watch at 
Walton and Forsyth (and he never had any watch), and it 
was 12 o’clock exactly, and then he walked down the street and 
saw Mary Phagan on her way to the factory. Now, I don’t 
believe McCoy ever saw Mary Phagan. Epps may have seen 
her, but the State apparently calls him a liar, when they intro- 
duce other testimony to show a change of time to what he 
swore to. It’s certain those two street car men who knew the 
girl, saw her, but the state coracs in with the watchless McCoy 
and Kendley, the Jew-hatcr, and try to advance new theories 
about the time and different ones from what their own wit- 
ness had sworn to. Well, we have enough to prove the time, 
all right; we have the street car schedule, the statement of 
Hollis and Mathews and of Ceorge Epps, the state’s own 
witness. 

The next thing is, how long did it take Conley to go through 
with what he claims happened from the time he went into 
Frank’s office and was told to get the body until he left the 
factory. According to Conic’s own statemmit, he started at 
four minutes to 1 o’clock and got through at 1:30 o’clock, 
rtiftiriTig 34 nunutes in alL 
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Harlee Branch says that he was there when the detectives 
made Conley go through with what he claimed took place, and 
that he started then at 12:17, and by Mr. Branch’s figures, it 
took Conley 50 minutes to complete the motions. Well, the 
state has attacked nearly everybotly we have brought into this 
case, but they didn’t attack Dr. William Owen, and he showed 
by his experiments that Conley could not have gone through 
those motions in 34 minutes. 

Jim Conley declared that he started at 4 minutes to 1 
o’clock to get the bo<ly. and that he and Frank left at 1 :30. 
If we ever pinned the negro down to anything, we did to that, 
and we have shown that he could not have done all that in 
34 minutes. 

Away with your filth and your dirty, Nhaniefiil evidence of 
pen'ersion; your low strei't gossip, and wme back to the 
tinu^ — the tinuseleinent in the case. 

Now, I don’t lieliovc the little Stover girl ever went into 
the inner offie<*. She was a swci*t, innocent, timid little girl, 
and she ju.st pooped into the office from the outer one, and if 
Prank was in there, tin* safe door hid him from her vh'W, or 
if he was not there, he might have stepped out for just a 
niorneiit. 

Oh, iny friend, Dorsey, he stops clocks uiul he changes 
schedules, anti he even changes n mairs whole physical 
tiiakt>-iip, and he's alinost changed the course of time in an 
effort to get Frank convicted. 

Oh, I hate to think of little Mary Phagan in this. I hate 
to think that siieli a sweet, pure, gooil little girl as she w'ss, 
with never a bresMth of anything wrong whispered iigaiiist her, 
should have her inemor>' polluted with such rotten evidence 
against an innocent man. Well, Mary Phagan entered the 
factory at approximately 12 minutes after 12, and did you 
ever .stop to think that it tvas Frank who told them that the 
girl eiitercfl the offie«* when she entered ilT If he had killed 
her he would have just slipped her pay envfdope buck in the 
safe and declared that he never saw her that day at all, and 
then no one could have ever explained how she got into that 
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baaement. But Frank couldn't know that there waa hatred 
enough left in this country against his race to bring sadi a 
hideons charge against him. Wdl, the little girl entered, and 
die got her pay and asked about the metal and then die left, 
but, there was a black spider waiting down there near the 
elevator shaft, a great passionate, lustful animal, full of mean 
whiskey and wanting money with which to buy more whukqr. 
He was as full of vile lust as he was of the pasdon for more 
whiskey, and the negro (and there are a thousand of them in 
Atlanta who would assault a white woman if they had the 
chance and knew they wouldn't get caught) robbed her and 
struck her and threw her body down the shaft, and later he 
carried it back, and maybe, if die was alive, when he came 
back, he committed a worse crime, and then he put the cord 
around her neck and left the body there. 

Do you suppose Frank would have gone out at 1 :20 o’clock 
and left that body in the basement and those two men, White 
and Denham, at work upstairs? Do you suppose an intelligent 
man like Frank would have risked running that elevator, like 
Conley says he did, with the rest of the machinery of the fac- 
tory diut off and nothing to prevent those men up there hear- 
ing him? 

Well, Frank says he left the factory at 1 o’clock, and Con- 
ley says he left there at 1 :30. Now, there’s a little girl, who 
tried the week before to get a job as stenographer in Frank’s 
office, who was standing at Whitehall and Alabama streets, 
and saw Frank at ten minutes after 1. Did she lie? Well, 
Dorsey didn’t try to show it, and according to Dorsey, every- 
body lied except Conley and Dalton and Albert McKnight. 
This little girl says she knows it was Frank, because Professor 
Briscoe had introduced her to him the week before, and she 
knows the time of day because she had looked at a clock, as she 
had an engagement to meet another little grirl. That stamps 
your Conley story a lie blacker than hell I Then, Mrs. Levy, 
she’s a Jew, but she’s telling the truth; she was looking for 
her son to come home, and she saw Frank get off the car at 
his home comer, and she looked at her dock and saw it was 
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1 :20. Then, Mrs. Selijr and Mr. Selig swore on the stand that 
they knew he came in at 1 ;20. 

Oh, of erarse, Dorsey says they are Prank’s parents and 
arched liars when they say they saw him come in at 1 :20. 
TOere s no one in this ease that can tell the truth but Conley, 
Dalton and Albert MeKnight. They are the lowest dregs aiid 
jail-birds, and all that, but thoy arr tho only ones who know 
how to tell the truth ! Well, now Albert says he was there at 
the Selifir home when Prank eame in ; of course he is lying, 
for his wife and the St'ligs prove that, but he*s the state's 
witness and he says Prank got there at 1 :TO. and thus he 
brands Conley's story about Prank's leaving the factory at 
1 :30 a lie. Well, along the same lines, Alb<‘rt sa>*s Frank 
didn't eat and that he was nen^ous, and AlbiTt nayn he 
learned all this by looking into a mirror in the dining room, 
and weeing Prank's refli^tion. Then Albert caps the climax 
to his series of lies by having Frank l>oaril the ear for town 
at Pulliam stre^'t and Olenn. 

Xow as to the affidavit sigraMl by Minola McKniglit, the cook 
for Mr. and Mrs. Emil SeVur. lb>w would you feel, gentlemen of 
the jury, if your eo<ik, who had done no wrong and for whom 
no warrant had b<H*n issued, ainl from whom the solicitor had 
alrc*ady got a statiMnent. was to Is* ]<K*ked upT Well, they got 
that wreteh<‘d husband of Minoln's by means of Craven and 
Piek«*tt, two men s<*<’king a rewanl, and then they got Minola, 
and they said to her, “Oh. Mtnoln. why don't you tell tho 
truth like Allwrt’s telling it?" 

They had no warrant when they loekeil this woman up. 
Starnes was guilty of a crime when he locked that woman 
up without a warrant, and Dorsey was. too, if he had 
anything to do with it. Now. Oeorge Gordon, Minola’s law- 
yer, says that he a.'^keil l)i>rsi-y about getting the w*oman out, 
and Dorsey replied, “Ihn afraid to give my consent to turn- 
ing her loofw*: I might get in had with the drieetive depart- 
ment." That’s the way you men got evidence, w*as it? 

Miss Bebecea f'arson, a forewoman of the National Pencil 
factory, swore Frank had a good character. The state had 



284 


Z. AMERICAN STATE TRIALS. 


introdnced witnesses who swote that the woman and Ffank 
had gone into the woman’s dressing room when no one was 
around. I brand it a culmination of all lies when this woman 
was attacked. Frank had declared her to he a i>erfect lady 
with no shadow of suspicion against her. 

Well, Frank went on back to the factory that afternoon 
when he had eaten his lunch, and he started in and made out 
the flaaneial sheet. I don’t reckon he could have done that if 
he had just committed a murder, particularly when the state 
says he was so nervous the next morning that he shook and 
trembled. 

Then, the state says Frank woTildn’t look at the corpse. But 
who said he didn’t? Nobody. Why, Oheesling and Black 
didn’t swear to that. 

Now, gentlemen, I’ve about finished this chapter, and I 
know it’s been long and hard on you and I know it’s been 
hard on>me, too; I’m almost broken down, but it means a lot 
to that man over there. It means a lot to him, and don’t for- 
get that. 'This case has been made up of just two things — 
prejudice and perjury. I ’ve never seen such malice, such per- 
sonal hatred in all my life, and I don’t think anyone ever has. 
The crime itself is dreadful, too horrible to talk about, and 
God grant that the murderer may be found out, and I think 
he has. I think we can point to Jim Conley and say thm% is 
the man. 

But, above all, gentlemen, let’s follow the law in this mat- 
ter. In circumstantial cases you can’t convict a man as long 
as there’s any other possible theory for the crime of which 
he is accused, and you can’t find Frank guilty if there’s a 
chance that Conley is the murderer. The state has nothing 
on which to base their case but Conley, and we’ve shown Con- 
ley a liar. Write your verdict of not guilly and your con- 
sciences will give your approvaL 


MB. ROSSER, FOB THE PRISONER. . ... 

August 22. 

Mr. Rosser Gentlemen of the jury. All things come to 
an end. With the end of this case has almost come the end 
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of the speakers, and but for the masterly effort of my brother. 
Arnold, 1 almost wish it had ended with no speakini;. Hy 
condition is such that I can say but little ; my voice is husky 
and my throat almost pone. But for iny interest in this ease 
and niy profound conviction of the innocence of this man, 1 
would not undertake to spi'ak at all. 

I want to repeat what my friend, Arnold, said so simply. 
He said this jury is no mob. The attitude of the juror's mind 
is not that of the mind of the man who carehssly walks tho 
strt*et8. My friend. Hooper, must have hroiipht that d«K’t.rine 
with him when he came to Atlanta. We walk the street care- 
lessly and we meet our friends and do not n-eopnize them ; we 
are too much absorbed in our own intensits. Our minds wan* 
der in fliphts of fancy or in fits of reverence: we may mean 
no harm to ourw'lvea, nor to our friemls, but we are careleas. 
No oath hinds us when we walk the streets. 

Men, you are different ; you are set aside ; you ceased when 
you took your juror’s oath to in? one of the rollicking men 
of the streets; yon were jnirp***! by your oath. In idd pagan 
Rome tile women lauph«*<l and chattered on the stlN-ets as they 
went to and fro, hut tliere were a f.-w— the V.-stal VinpiMt— 
they cared not for the gladiatorial games, nor the strife of 
the day. Flo it i.s with you men, set aiwirt; you care not for 
the chatter ami laiiirhter of the nibble; you are unpn-judieed 
and it is your duty to pass on a man’s life with no passinn and 
no cruelty, hut as men purp’d by an oath from the careless 
people of the streets. You ar.* to decide fnmi the evidence, 
with no fear of a hostile mob and no thought of favor to any- 
one. 

What suggestion come.s into a man’s mind when he thinks 
of a crime like this! And what crime could l»e more horrible 
than this one? What punishment too gn^at for the bniUs in 
human form who e»(minitted it and whti exeiP«d this commu- 
nity to a high pitch t 

Since 1908 the National Pencil factory has employed hun- 
dreds of girls and women, and also of men, and not all of the 
girls and women, not all of the men have been perfect, but 
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you can find good men and women in all strata of life, and 
yet the deteetives, working with nucroseopes and with the aid 
of my friend, Dorsey, excited almost beyond peradyentnre, 
found only two to swear agunst Frank. • Th^ found Dalton 
and they found CwAey. Well, 1*11 take up Conley at a more 
fitting time, but Dalton, who is Dalton f God Almighty writes 
on a man's face and he don’t always write a pretty hand, but 
he writes a legible one. When yon see Dalton yon put your 
hand on your pocketbook. 

When Dalton took the stand Mr. Arnold and I had never 
had the pleasure of seeing his sweet countenance before, but 
Mr. Arnold leaned over and whispered in my ear, “There’s 
a thief if there ever was one.’’ I smelt about him the odor of 
the ehaingang, and I began to feel him out. I asked him if 
he had ever been away from home for any length of time, and 
he knew at once what I meant and he began to dodge and to 
wriggle, and before he left the stand I was sure he was a thief. 

Dalton was on, three times in Walton county and then in 
another coxinty where he probably went to escape further 
trouble in Walton, he got into trouble again. It wasn’t just 
the going wrong of a young man who falls once and tries to 
get over it, but it was the steady thievery of a man at heart a 
thief. Of course, Didton comes here to Atlanta and reforms. 
Yes, he joined a Gk>dly congregation and persuaded them that 
he had quit his evil ways. That’s an old trick of thieves and 
they use it to help their trade along. 

I bdieve in the divine power of regeneration ; I believe that 
you can reform, that there’s always time to turn back and do 
right, but there’s one kind of man whom I don’t believe can 
ever reform. Once a thief, always a thief. 

Our Master knew it He recognized the qualities of a thief. 
You remember when they'crucified Him and He hung on the 
cross there on the hill. Well, He had a thief hanging bedde 
Him, and He said to that thief, “This day thou dialt be with 
Me in Paradise.’’ He didn’t dare say tomorrow. He knew 
He’d better say today, because by tomon^ that thief would 
be stealing again in Jerusal^. Dalton ^sgraoed the name 
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of his and he was a thief and worae. if there can be, and 
jet he joined the chnreh. He joined the church and hell now 
a decent, belierable man. Well, jou remember how braaenij 
he sat here on the stand and bragged of hia “peach.” how in* 
decentlj he bragged of his fall ; how he gloated over his vice. 
He was ask^ if he ever went to that miserable, dirty factory 
basement with a woman for immoral pnrposn, and he was 
proud to say that he had. 

^ Gentlemen, it was the first time Dalton had ever been in the 
limelight ; it was the first time decent, respectable white men 
and women had ever listened to him with respect, let alone 
attention. 

When he was asked about that, if he was guilty, if he had 
fallen, he might have declined to answer, he might have hung 
his head in shame, as any decent, respectable man would have 
done, but instead, he bragged and boasted of it. 

When Conley was asked what sort of a woman Frank had, 
be brazenly and braggingly said he did not know, that he him- 
self had such a peach there that he could not take his eyes 
oflP her to look at Prank’s woman. Well, yon have seen Dal- 
ton’s peach ; you all have seen Daisj'. 

Conley tells a different story. lie says Frank took the 
peach (that lemon) for himself and that Dalton had to get 
him another woman. 

I’m not sa.ving that we are all free of passion, that we are 
all moral and perfect, but at least the decent man don’t brag 
of having a peach. Well, if you b>‘lieve Dalton’s story, and 
let’s presume it true now. If you believe it he went into that 
scuttle hole there at the factory with Daii^'. Dalton took that 
woman into the factory, into a dirty, nasty, fetid hole where 
the slime oozed and where no decent dog or cat would go, and 
there he satisfied his passion. That’s what he told os. Well, 
Dalton told us he went there about 2 o’clock one Saturday 
afternoon last year, and of course, at that time the Clarke 
Wooden Ware company occupied the lower floor and used the 
same entrance that the National Pencil Company did, and 
Frank was at loneh and knew nothing of Dalton's visit. Of 
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course, Dalton left an oo^ trail behind him; wherever he 
went he did that. You can still feel it in this court room. Of 
course, too, Dalton may have gone into the pencil factory that 
day and left his oo^, slimy trail there, but otherwise there’s 
nothing against the factory, and you know there’s not, for 
our great quartet — Starnes and Campbell and Black (oh, how 
I love Black ; I always want to put my arms around him when- 
ever I think of him), and Scott, for he was with that crowd; 
they tried their very best to find something that would show 
that factory up as a vile hole. 

Well, there’s another reason that proves conclusively that 
it was not the assignation place Dalton and Conley name it. 
It has always been wrong for men and women to commit for- 
nication and adultery, but it’s always been done and the 
world, as long as it was done decently and quietly and not 
braird about and (blazoned forth in public places, has rather 
allowed it to go unchecked, but it’s not so now. 

You know, I know the working people of this state and this 
city. I’ve always worked with my head and it’s never been 
my good fortune to be one of the working i)eople, but there 
are no silken ladies in my ancestry, nor are there any dudish 
men. I know the working men and the working women, be- 
cause that blood runs in my veins, and if any man in Atlanta 
knows them I do, and I tell you that there are no 100 work- 
ing girls and women in Atlanta who could be got together by 
raking with a fine-tooth comb who’d stay there at that fac- 
tory with conditions as bad as they have been painted, and 
there arc no 100 working men here so thin blooded as to allow 
such conditions there. 

Frank’s statement to the jury, it was Frank’s handiwork 
only, and neither he nor Mr. Arnold knew what Frank was 
going to say when he got on the stand. Look at the statement 
this man made to you, and it was his statement, not mine. I 
can prove that by the simple reason that I haven’t got brains 
enough to have made it up, and kCr. Arnold (though he’s got 
far more brains than I), he could not have made it Mr. Ar- 
nold might have given it the same weight and thickness, but 
not the living ring of truth. 
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Now, another thiiigr. We didn’t haw to pat Frank’s chap 
acter up. If we hadn’t the jjndfire would have told jrou Prank 
must be presumed to have a good charaeter, and that you did 
not have the right to ask that question about him, but we 
thought you were, and we put it up and see what a ehamefer 
the man has. There’s not a man in the sound of my voi«' who 
could prove a better character. Of course, I mean from the 
credible evidence, not that stuff of Conley’s and Dalton’s. 
But you say, some people, some fonner employes swore he had 
a bad character. You know that alien you want to, you can 
always get someone to swear against anybody’s cbaracter. 
Put me in his place and let my friend, .\riiold, Ih> foolish 
enough to put my character up and th<Ti‘*d be plenty of tho«.» 
I have maybe hurt or offended ns I have gone through life, 
would swear it was wrong, and I believe I’ve got an ordinarily 
good character. Why, yon conlil bring twenty men here in 
Pulton county to swear that .Tudgi* Roan, there on the bimeh, 
has a bad character. You know that he’s had to judge men 
and sometimes to be what they thought was s«‘vere on them, 
and he’s naturally made men hate him and they’d gladly 
come and swear his character away. But if the men and 
women who live near him. the good and de<’ent men and 
w'omen. who lived near him and knew, came up and said his 
charaeter was good, you’d believe them, wouldn’t youT 

Well, gentlemen, the older I get the gentler I get and I 
wouldn’t think or say anything wrong almut those mislead- 
ing little girls who swore Frank was a bad man, I guess they 
thought they were felling the truth. Wi-II. did Alisa Maggie 
Griffin really think Prank was a vicious man and yet work 
there three years with him? Don’t you think she heard 
things against him after the crime was committed and that 
when she got up here and looked tlmuigh the heated atmos- 
phere of this trial, she did not see the real truth? And Miss 
Maggie Griffin, she was there two months. I wonder what she 
could know abfrtit Frank in that lime. 'There was Mrs. Don- 
egan and Miss Johnson and another girl there about two 
and NclUe Potts, who never worked there at all. and 
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Mary Wallace, there tliiee days, and Estelle Wallace, there 
a week and Carrie Smith, who like Miss Cato, worked there 
tiuree years. These are the only ones in the hundreds who 
have worked there qince 1908 who will say that Frank has a 
bad diaracter. Why, yoa could find more people to say that 
the Bishop of Atlanta, I believe, had a bad <diaraeter, than 
have been brought against Frank. 

Yon hoticed they were not able to get any men to come 
from the factory and swear against Frank. Men are harder 
to wheedle than are little f^rls. Does anybody doubt that if 
that factory had been the bed of vice tlmt they call it, that 
the long-legged Gantt would have know of itt They had 
Gantt on the stand twice, and, well, you know Gantt was dis- 
charged from the factory, of course yon weren’t told why in 
plain words, but you all know why. Well, Frank is not liked 
by Gantt and Gantt would have loved to tell something against 
his former employer, but he couldn’t. 

If they have any further suspicions against this man, they 
haven’t given them, cither because they are afraid or are un- 
able to prove their suspicions, if they have such suspicions, 
though, and are doing you a worse injustice. 

What are these suspicions that they have advanced thus 
far? First, Miss Robinson is said to have said that she saw 
Prank teaching Mary Phagan how to work. Dorsey reached 
for it on the instant, scenting something improper as is quite 
characteristic of him. But Mis« Robinson denies it. There’s 
nothing in it, absolutely nothing. Then they say he called 
her Mary. Well, what about itf What if he did? We all 
have bad memories. If you met me on the street six months 
ago, can you recall right now whether you called me Luther 
or Rosser f The next is Willie Turner — poor little Willie! 
I have nohing against Willie. He seems to be a right clever 
sort of a boy. But just think of the methods the detectives 
used against him — ^think of the way they handled him, and 
think of the way Dorsey treated him on the witness stand. 
He says — Willie does — ^that he saw Frank talking to Mary 
Phagan in the metal room. What does it show if he did see 
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such a scene? I can’t see for the life of me when* If indicates 
any sign of lascivious lust. Does what Willie Turner saw. 
taking for granted he saw it, show ih.^t Frank was ]dnninng 
to ruin little Marj' Phaganf Docs it uphold this plot my 
friend Ilooper had so much to say alnnit 7 Even with that — 
considering Willie Tunier did see sneli a thing, there's one 
fact that takes the sting out of it. Tie saw it in broad day- 
light. Prank was with the little girl right in front of liem- 
mie Quinn’s oflSee in an open fnetor>' where there were a lot 
of people and where the girls wen^ nuitting their work and 
getting ready to go home to dinner. Tt wasn’t so. though, and 
Prank never made any impn^per advanees to this little girl. 
Let me tell you why. Mary Phagan was a goiKl girl, as pure 
as God makes them and ns iniioe<»iit. She was all that, and 
more. But, she would have knowji a laseivious advance or 
an ogling eye the minute sh*' .saw it. aiid the miimt** this man 
made any sort of a move to her. she w’onld have fled inKtantly 
to homo to tell this good father and inotlnT of hers. 

Then ni*xt, th«‘y bring Dewey llewell. who says she saw 
Frank with his hand on Mar\**s slionhler. That's all right, 
)»iit there is Graee llix and Helen Ferguson and Magnolia 
Kej'iiedy who eontra<liet her and wiy Frank in*ver knew Mnrv 
Phagan. Von can say all yon please ahoiit sneli as that, hut 
there is one fact that stands out iiulisinitahle. Tf that little 
girl had over received mistreatment at the pencil factory, no 
d‘»er would have hounded more cpiiekly from the IjhikIi at the 
hay of dogs than she would have fled home to tell her father 
and mother. 

Now, my friend from the Wiregrass says Gantt was a vic- 
tim of his •‘plot*’ hy Frank ;igainst Mary Phagan. I don’t 
donht that this “plot” has been framed in the hearing of 
<*very di teetivc in the sound of iiiy voice. Hooper says Praiik 
idntted to get tlie girl tliere on the Saturday she was killed- 
says he plotted with Jim Conley. Jim says Frank told him at 
four o’clock Friday afternoon to wtuni on the next tiioniing. 
How could Prank have known she was coming back Saturday. 
He couldn't have known. lie’s no seer, no mind-reader, al- 
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though he’s a mighty bright man. It is true that some of 
the pay envelopes were left over on Friday, but he didn’t 
know whose they were. Helen Ferguson sa^'s that on Friday 
she asked for Mary Phagan’s pay and that Frank refused 
to give it to her, saying Mary would come next day and get it 
herself. Magnolia Kennedy swears to the contrary. You 
have one or the other to believe. Consider, though, that this 
be true! How would Frank know who would be in the fac- 
tory when Mary Phagan carnet How did he know she was 
coming Saturday f Some envelopes went over to Monday and 
Tuesday. How would he know whether she would come on 
Saturday or either of these latter days T 

Now, what dse have they put up against this man? They 
say he was nervous. We admit he was. Black says it, Dar- 
ley says it, Sig. Montag says it-7others say it ! The handorae 
Mr. Barley was nervous and our friend Schiff was nervous. 
Why not hang them if you’re hanging men for nervousness! 
Isaac Haas— old man Isaac — openly admits he was nervous. 
The girls— why don’t you hang them, these sweet little girls 
in the factory— all of whom were so nervous they couldn’t 
work on the following dayt 

If yon had seen tiiis little child, cruised, mangled, muti- 
lated, with the sawdust crumbled in her eyes and her tongue 
protruding, staring up from that stinking, smelling base- 
ment, you’d have been nervous, too, every mother’s son of 
you. Gentlemen, I don’t profess to be chicken-hearted. I 
can see grown men hurt and suffering and I can stand a lot 
of things without growing hysterical, but I never walked 
along the street and heard the pitiful cry of a girl or woman 
without becoming nervous. God grant I will always be so. 
Frank looked at the mangled form and crushed virginity of 
Mary Phagan and his nerves fluttered. Hang himl Hang 
himl 

Another suspicious circumstance. He didn’t wake up 
when they telephoned him tiiat morning the body was found. 
That might depend on what he ate that night; it might de- 
pend on a lot of other things. Some of us wal^ with the 
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birds, while others shiiiihtr even tlirough the teiuptiiit; rail 
of the breakfast bell. Would vou hang us for tiiat ? 

Then, they say he hired a lawyer, and they call it suspi- 
cious inight\ siisjueioiis. They woiiidirt have kicked if lh‘ 
had hired Ivulv Arnold, b<*cause Kube has a giMxl character. 
But they hired me and they kicked and yelled **suspicuiUK** 
80 ]oudl\ you could hear it all the way fituu here to Jesup a 
cut. I don’t know that I had ever nut Frank bt^fon* that 
morning, but I had represented the pencil factory previously. 
And os to their employing me, it s this way : 

There’s no telling what was floating around in John Blneka 
head that morning. They sent meti after Prank and there 
was no telling M’hat was likely to happen to him. They were 
forced to do something in his own defenses And. ns a result, 
the state’s worst suspieion is the fact that they employed iiir 
and Herbert Huns. Now, gentlemen, h‘t *8 Ki»e what there is 
in it ; I have told you that twice on that Sunday he had Ihm ii 
to police headijnartors without counwl. without friends. The 
next day they adofited new methods of getting him there 
and sent two deteclive.s for him. Uliick had said In* had l>een 
watching Frank, and woe to him who is haunted by the 
eagle eye of ch'ar old John. They took him to police Rtatioii 
Monday — took him I say. The polie<‘ idea wjis to sliow their 
fangs. lie w*ls under arrest, that’s an undiKputed fact. They 
had him at police station. lianforil. in his wonted dignity, sit- 
ting around il<iing iifUliing, h^ttiiiir Frank soak. Heavers, the 
handsome one, was doing the same. Frank didn’t oull for 
friends or lawyer. He didn’t call for anything. If he hud 
known what he was n]* against, though, in this jiolice depart- 
ment of ours, he'd probably have ealled f<ir two lawyers — fjr 
even more. But old man Sig Montag. who has b(*<‘n here a 
long time, knew this old police crowd and he knew their 
Tactics. He was well on to their curves. He knew what dnngi'r 
there was to Frank. He calletl up Haas. Haas didn't want to 
come to police station — he ha«i a gmsl rr*asoii. Sig went to 
police station and was refused permission to si'e Frank. Now*, 

I want you to get that in your mind. A citissf*n — not under 
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8n%Bt, as say — hdd fritbout tbe privilege of seeing 

friends, relathres or eoonsd. It was a deplorable state of 
affairs. 'Wbat happened? 

Haas went to the phone and called an older and more ex- 
perienced head to battle with this police iniquity; “Why 
shonldn 't he T Dorsey sees in this harmless message a chance. 
He snaps at it like a snake. Dorsey is a good man — ^in his 
way. He’ll he a better man, fhongh, when he gets older and 
loses some of his present spirit and venom. There are things 
he has done in this trial that will never he done again. Gen* 
tlemen, I assure you of that. 

Did Frank do anything else suspicions t Yes! Two olhera, 
according to Hooper freon the Wiregrass. One of which was 
the employment of a detective agency to ferret out this hor- 
rible murder that had been committed in his factory building. 
Why? Under what circumstances f I’ll tell you. Prank had 
been to the police station and had given his statement. Haas 
was the man who telephoned me and who employed me — not 
Frank. I went to police headquarters and was very much un- 
welcomed. There was a frigid atmosphere as I walked in. I 
saw Prank for the first time in nty life. I said : “What’s the 
matter, hoys!’’ Somebody answered that Mr. Frank was 
under arrest. Black was there, Lanford was there. Neither 
took the pains to deny that he was under arrest. Somebod.v 
said they wanted Mr. Frank to make a statement, and I ad- 
vised him to go ahead and make it. When he went into the 
office, I followed. They said: “We don’t want you.” I re- 
plied that whether they wanted me or not, I was coming, any- 
how. I had a good reason, too, for coming. I wanted to 
hear what he said so they couldn’t distort his words. While 
we were in the room a peculiar thing happened. Frank ex- 
posed his person. There were no marks. I said that it was 
preposterous to thing that a man could commit such a crime 
and not hear some marks. Lanford’s face feU. Why didn’t 
Lanford get on tiie stand and deny it? Was it because he 
didn’t want to get into a loving conflict with mef Or did he 
want to keep from reopening the dark and xiasty history of 
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the Coniqr «toiy and the Minola McKnight atory that am 
hi^ m the atm darker reeeasea of pdUee headqnartent 

Frank makes his statement and is released. He goes hack 
to the pencil factorj', assnming that suspicion has been di- 
verted from him. He thinks of the horrible mnrder that has 
bmn committed in his plant. He telephones Sip hfontag 
about hirinff a deteotivo ajjenoy to solve the crime. Sift ad- 
vises him to do it. I don’t believe there is any detective liv- 
ing irho can consort with crooks and criminals and felons, 
scheme with them, minirle with them and spy on the homes 
of good people and bad who can then exalt his character ns 
a result. ^ Ho absorbs some of the atmospheric and the 
traits. It is logical that he should. Rut, even at that they Ve 
got some good men in the detfcetive and police department. 
Old man Sig Montng said hire a detective and Prank hin^d 
the Pinkertons. Scott came and took Prank’s statement and 
said: **We work in co-operation with the city police depart* 
mont.” Now, isn’t that a horrible situation*— going hand in 
glove with the police department! Rut, it’s a fact. Just as 
soon as Scott left Prank, he walkfnl down, arm in arm with 
John Black, to the* nasty, smelly basement of the pencil fac- 
tory. What did that mean! It meant a complete line-up 
with the police. It meant if the police turn you loose, I turn 
you loose. If the police hang you, I hang you ! 

Oentlemcn, lake a look at this spectacle, if you can. Here 
is a Jcwi.sh hoy fn»m the nortli. lie is iinaciiuaintcd with the 
south. lie came hen- alone and without friends and he stood 
alone. This mnrder liappencd in his place of busiiiess. lie 
told the Pinkertons to find the man, trusting to them entirely, 
no matter wherr or wliat they found iniglit strike. He is de- 
fenseless and helpless. He knows his innocence and is will- 
ing to find the murderer. They try to place the murder on 
him. God, all merciful and all powerful, look upon a scene 
like this! 

Anything else! Yes. Look at this. I do not believe my 
friend who preceded me intended to do this. I refer to the 
incident about the time slip. I have to use harsh words here. 
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but I don’t want to. This seems to me the most unkindest 
cut of all. Th^ say that that time dip was planted. They 
say the shirt was planted* Gentlemen, is there any evidence 
of this? Let’s see about this statement. Black and somebody 
else, I believe, went out to Newt’s house on Tuesday morning 
and found the shirt in the bottom of a barrel. They brought 
the diirt back to the police station and Newt said the shirt 
was his— or it looked like his shirt. Newt Lee had been 
hired at the factory but three weeks, yet they want you to 
believe that they found a shirt like the old man had and went 
out to his house and put it in a barrel. 

One thing is wrong. The newspapers and others, I am 
afraid, think this is a contest between lawyers. It is not. 
God forbid that I should let any such thing enter into this 
case when this boy’s life is at stake. 

There are several things I don’t understand about this 
case, and never will. Why old man Iiee didn’t find the body 
sooner; why he found it lying on its face ; how he saw it from 
a place he could not have seen it from. I was raised with 
niggers and know something about them. I do not know them 
as well as the police, perhaps, for they know them like no one 
else. But I know something about them. 

There must have been a nigger in the crime who knew 
about it before Newt or anyone else. I am afraid Newt knew. 
Yet, if he did, he is one of the most remarkable niggers I 
ever saw and I wish I had his nerve. There were things you 
detectives did to him for which you will never be for^ven. 
You persecuted the old nigger, and all you got was ‘*Fo’ God 
I don’t know.” I don’t believe he killed her, but I believe he 
knows more than he told. 

But they say now that he jumped back. Suppose he did 
jump back. Look at the boy (Frank). If you put a girl the 
size of Mary Phagan in a room with him she could make him 
jump out of the window. Suddenly this boy stepped out in 
front of this giant of a Gantt, and he jumped back. Dorsey 
would have done the same thing; Newt Lee would; Jim Con- 
ley would, and I would, as big as I am. 


LEO .V. FRAXK. 


297 


Here is another suspicious tliintr- Newt Lee came to the 
factory at four o'clock and Frank sent the old man away. It 
was suggested that he was afraid the nigger would find the 
body, yet W’hen he came hack at (i, Frank let him stay at the 
factory when he knew tiiat in W !uiiiutcs Newt was on the 
j(d) he must go into the haseincnt where they say Prank km'w 
the body was. 

They say he wa.s laughing at his home. Tf he bad known of 
the crime of which he would In* neensed, that laugh would 
have been the laugh of a maniac to Iv ended by the diacoveo' 
of the botly. 

Another suspicious thing. Yon know that he was in the fac- 
tory, but it turns out that he was not the only one. If the 
corpse was found in the basement and he was the onl.v one 
iti the building, then there might In' some basis. Rut he was 
in an open room and there were worknjen upstairs. My friend 
tried to dispute that. Tliut wasn’t all. Conley was also 
there, jmd if eame nut yestorday that there was also another 
nigger — a liirlitcr nigirt-r than Conley — there. What scoun- 
dr*>1s in white skin were in the huihling and had opportunity 
to ennimif the crime, Ood only knows. , 

The thing that arises in tliis ease to fatigue my indignation 
is that men Itorn of siieh parents should l>elieve the statement 
of Coidey against tlie statement of Frank. Wlio is ( oidej t 
Who was C<»nley as he used to he and ns yon have Keen himt 
He was a dirty, fililiy. hinek. dninken. lyinir tdgger, Rlnek 
knows that. Stanies knows that. Hiief Reavers knows it. 
Who was it that made this dirty nierger rome up here looking 

sosliekf Why didn’t they let yon see him as he was? They 

shaved him, washed him and drefwcd him up. Oeiiflemen of 
the jur>', the charge of mnnd per>'ersion against a man is n 
terrible thing for him, hut it is even more so when that man 
has a wife and mother to be affected by it. Dalton, even Dal- 
ton did not say this against Prank. It was just Conley. Dal- 
ton, you remember, did not even say that Prank was guilty 
of wrong-doing as far as he knew. There never waa any 
proof of Prank’s allcg^-d moral perveraion, uiilcaa you call Jim 
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Conley proof. None of these niggers ever came up and said 
ConlQT was there and that they were with him. Starnes — 
and Starnes could find a needle in a haystack, hut the Lord 
only knows what he’d do in an acre— he could not find any of 
these niggers. 

Then there was that old negro drayman, old McCrary, the 
old peg-leg negro drayman, and thank Gk>d he was an old- 
timer, “fo” de war nigger. You know Conley, wishing to add 
a few finishing trimmings to his lines, said that old McCrary 
sent him down in the basement that Satorday morning and 
when the old darkey was put on the stand he said simply, 
“No, boss, I never sont him down thar,’’ Everywhere you 
go you find that Conley lied. He says he watched there one 
Saturday last year between 2 and 3 o’clock. Well, Schiff 
says he didn’t and so does Darley and Holloway, the latter 
guaranteed by the state, and the little office bCys, nice look- 
ing little chaps from nice families, they all say he didn’t. 
Cut out Conley and you strip the case to nothing. 

Did you hear the way Conley told his story! Have you 
ever heard an actor, who knew his Shakespearean plays, his 
“Merchant of Venice’’ or his “Hamlet’’! He can wake up 
at any time of the night and say those lines, but he can’t say 
any lines of a play he has never learned. So it was with Con- 
ley. He could tell the story of the disposition of the jprl’s 
body, and he knew it so well he could reel it off backward or 
forward, any old way, but when you got to asking him about 
other things, he always had one phrase, “Boss, ah can’t 
’member dat.’’ 

They say Conl^ could not have made up that story. Well, 
I don’t know about that. There is some^ng queer in the 
whole thing, you know. I conldn’t climb that post over there, 
gentlemen. I mean I conldn’t go very far up it, but if I had 
Professor Starnes, and Professor Black, and Professor Camp- 
bell, and Professor Bosser, and then Dean Lanford to help 
me, I’d go quite a way up. Well, they took a notion Mrs. 
White had seen the negro, and they carried Mrs. White there 
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to see him, and he twisted up his features so that she muldn't 
recognize him. 

Next, they leanivd Conley could write. Frank told them 
that, you know. Well, I don't mean to be severe, but they 
took that negro and they gave him the third dt*gree, Dliiek 
and Scott cursed him. **Toii black seoniulnd/' they yclh*«i 
at him. “You know that man never had you come there and 
write those notes on Friday!^' And the poor negro, under- 
standing and trj’ing to please, said. “Vi's, boss, zat*s right, 
ah w’as dere on Saturday.*' And so they went on and got 
first one affidavit and then another out of him. Well, Sc^itt 
and Black had him there, and Conhy was only in high 
school. I don't know whether to call Scott and Black “pnv 
fessors*’ or not Scott sav-s, ‘‘We told him what would fl; 
and what would not." And it was "stand up. «1ames Con- 
ley and riH*ite, when did you fix those notes, Jamest" and 
James would answer that he fixed them on Friday, and theii 
the teacln*rs would tell sTaini^s it wa,s .surely wrong, that he 
must have fixed tlu*in on Saturday, aui] Jatiies would know 
what was ivanted arul would a<*kuo\vlidge his error. Then 
it would be, “That’.s a l' 04«1 l»‘ssoii, James, yo!i arc excused, 
Janie-s." I’m not guessing in this tiling. Seciit told it on 
the stand, only in nol so plain winds. So ii was that when 
this negro had told the whole trulli they had anotlier reei- 
tation. 

Was it fair for two .skilled white men to train that negro 
by the hour and by the day and to teaeh hiTii and then get 
a statement fnnn liini and eall it the truth? W4'1I, Profemuni 
Black and Scott firiislied with him, and they thought Con- 
lc}*’s education was through, hut that nigger had to have a 
university course? 

Scott, you and Black milked him dry; you thought you 
did, anyhow, but you got no moral perversion and no watch- 
ing. In the nniversity they gave a slightly different eouTUC. 
It was given by Professors Starnes and Pampbell. Oh, I 
wish I could look as pious ns Starnes does. And Professor 
Dorsey helped out. I suppose. I don’t know what Professor 
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Doraey did, only he gave him several lessons, and they most 
have been just sort of finishing touches before he got his 
degree. Well, in the university course they didn’t dare put 
the steps in writing, as th^ had done in the high school ; it 
would have bemi too easy to trace from step to step, the sug- 
gestions made, the additions and subtractions here and there. 

Professor Dorsey had him seven times, I know that, but 
Gk>d alone knows how many times the detectives had him. 
Was it fair to take this weak, pliable negro and have these 
white men teach him, one after another! Who knows what 
is the final story that Conley will tellt He added the mesh- 
bag when he was on the stand. 

Maiy Phagan had reached the factory at approximately 
twelve minutes after 12, and it must have been after Mon- 
teen Stover had gone. See the statements of W. M. Mathews 
and W. T. Hollis, street car men called by the defense, and 
Ceorge Epps, the little newsie, called by the state, and also 
the street car schedule. 

But, supposing that she was there at 12:05, as I believe 
the state elaims, then Monteen Stover must have seen her. 
I don’t see how they could have helped meeting. But sup- 
pose she got there a moment after Monteen Stover left, then 
Lemmie Quinn was there at 12:20, and he found Frank at 
work. Could Prank have murdered a girl and hid her body 
and then got back to work with no blood stains on him in less 
than fifteen minutes! If Frank is guilty, he must have, 
according to Conley, disposed of the body in the time be- 
tween four minutes to 1 and 1 :30. There can be no dispute 
about this; it’s Conley’s last revelation. If Frank is guilty, 
he was at his office between four minutes to 1 and 1 :30, but 
who believes that story! 

Little Miss Eems saw him at Alabama and Whitehall at 
1 :10, and at 1 :20 Mrs. Levy, honest woman that she is, saw him 
get off the ear at his home comer, and his wife’s parents saw, 
and they all swear he was there at 1 :20, and then, if you are 
going to call them all perjurers and believe Jim Conley, 
think what you must do; think what a horrible thing you 
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must do— yoa must make Minola's husband a iH«rjurer, and 
that would be terrible. 

You know about that Minola McKnight alTair. It ia the 
blackest of alL A negrro woman locked tip from the soliei- 
tor’s office, not because she would talk — she's given a state* 
ment — but because she would not talk to suit Starnes and 
Campbell, and two white men, apd shame to them, got her 
into it. Where was Chief Heavers? What was he doing that 
he became a party to this crime? Heavers, who would cn* 
force the law; Beavers, the immaculate! 

Believe Frank was in the factorj' if you can at 1 :30; throw 
aside all the respectable people and swear by Conley. Well, 
I know the American jury is supreme, that it is the siivcrcign 
over lives; that sometimes you can sway it by passion and 
prejudice, but you can’t make it believe anything like this. 

Neither prejudice, nor passion, wrought by monsters so 
vile they ought not to be in the court room, could make them 
btdieve it. They said that there was a certain man. named 
Jdinccy, whom we called as a witness but did not ust>. Well, 
the only use we would have had for Mineey wjus to contradict 
('»)nley, and as soon as Conley got on the stand he c«uitra- 
dieted himself enough without our having to g«> to the trouble 
of calling on witiu-sw s to do it. If we ha»l put Mineey up there 
would have been a <lay's row alKUit his probity, and what 
would have been the uste— Conley said time and again that he 
hud lied time and again. 

(lentlemen, I want only the straight truth here, and 1 have 
yet to believe that the truth has to be watched and cultivated 
by these deteeliv«s and by seven visits of the solicitor general. 
I don't believe any man, no matter what his rate, ought to Im 
tried under such t(?stimony. If I was raising sheep and fcjired 
for my himK 1 might hang a yellow dog on it. I might do it 
in the daytime, but when things got quiet at night and I g»>t 
to thinking, I 'd be a.shanmd of myself. You have b«-eti overly 
kind to me, gentlemen. True, you have been up against a 
situation like that old Sol Russirll used to deseribc when ho 
would say, ‘ ' Well. I ’v« lectured off and on for forty years, and 
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fhe 1)eiicheB always stack it ont, knt they was screwed to the 
floor.” You gentlemen have heen practically in that fix, hut 
I feel, neverthdess, that yea have hem peenliazly kind, and 
I thank yoa. 

THE SOLICITOR GENERAL FOR THE STATE. 

Ur. Dorsey. Gentlemen of the Jniy: This ease is not 
only, as His Honor has told yon, important, but it is extraor- 
dinary. It is extraordinary as a crime — a most heinous crime, 
a crime of a demoniac, a crime that has demanded vigorous, 
earnest and conscientious effort on the part of your detectives, 
and which demands honest, earnest, conscientious considera- 
tion on your part. It is extraordinary because of the 
prominence, learning, ability, standing of counsel pitted 
against me. It is extraordinary because of fhe defendant — ^it 
is extraordinary in the manner in which the gentlemen argue 
it, in the methods they have pursued in its management. 
They have had two of the ablest lawyers in the country. They 
have had Rosser, the rider of the winds and the stirrer of the 
storm, and Arnold (and I can say it because I love him), as 
mild a man as ever cut a throat or scuttled a ship. They have 
abused me ; they have abused the detective department ; they 
have heaped so much calumny on me that the mother of the d > 
fendant was constrained to arise in their presence and de- 
nounce me as a dog. ‘Well, there’s an old adage, and it’s 
true, that says, “When did any thief ever feel the halter draw 
with any good opinion of the law?” 

Oh, prejudice and perjury! They say that is what this 
case is built on, and they use that stereotyped phrase until 
it fatigrnes the mind to think about it. Don’t let this pur- 
chased indignation disturb you. Oh, th^ ought to have been 
indignant; thev were paid to play the part. Gentlemen, do 
you think that these detectives and T were controlled by preju- 
dice in this caseT Would we, the sworn officers of the law, 
have sought to hang this man on account of his race and 
pass over the negro, Jim Conley f Was it prejudice when 
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we arrested Gantt, when we arrested Lee, when we arrested 
othersf No, the prejudice came when w© arrested this man, 
and never until he was arrested was there a cry of piejndice. 

Those gentlemen over there were disappointed when we did 
not pitch our ease along that line, but not a word emanated 
from this side, showing any prejudice on our part, duming 
any feeling against Jew or Gentile. 

We would not have dared to come into tbiw presence and ask 
the conviction of a man because he was a Gentile, a Jew or 
a negro. Oh, no two men ever had any greater pleasure shown 
on their faces than did Mr. Arnold and Mr. Rosser when they 
started to question Kendley and began to got before the court 
something about prejudice against the Jews. They seized 
with avidity the suggestion that Prank was a Jew. 

Remember, they put it before this court, and we did not ; 
the word Jew never escaped our lips. I say that the race this 
man comes from is as good as ours; his forefathers were civil- 
ized and living in cities and following laws when ours were 
roaming at large in the forest and eating human fledi. I say 
his race is just as good as ours, but no better. T honor the race 
that produced Disraeli, the greatest of British statesmen; 
that produced Judah P. Benjamin, as great a lawyer as Eng- 
land or America ever saw; I bonoT the SttausabTc^m; 1 
roomed with one of his race at college; one of my partners is 
is of his race. I served on the board of trmitees ot Orady hoa- 
pittiV wWb "Mr. HiTscb, and T know otkoTS, too Toany to eoxmt, 
but when Licntcnnnt Bcclmr wished to make away with liis 
enemies, he sought men of this man 's race. 

Then, yon will recall Abe TTiimmell. the rascally lawyer, and 
Renff. another scoundrel, and Schwartz, who killed a little girl 
in New York, and scores of others, and you will find that this 
great race is as amensbie to the same laws as any others of the 
white race or as the black race Is. 

They rise to heights snhlime, bnt they also sink to the low- 
est depths of degradation ? 

We don't a.sk a eonviction of thia man saeept In conformity 
with the law which His Honor will ^ve yon in charge. Hii 
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Honor ivill charge yon that you diould not convict this man 
unless you think he is guilty beyond a reasonable doubt. 

A great many jurors, gentlemen, and the people generally 
get an idea that there is something mysterious and unfathom- 
able about tbis reasonable doubt proposition. It’s as plain as 
the nose on your face. The text writers and lawyers and 
judges go around in a circle when they undertake to define it ; 
it’s a thing that speaks for itself, and every man of common 
sense knows what it is, and it isn’t susceptible of any defini- 
tion. One text writer says a man who undertakes to define it 
uses tautology— the same words over again. Just remember, 
gentlemen of the jury, that it is no abstruse proposition, it is 
not a proposition way over and above your head — ^it’s just 
a common sense, ordinary, everyday practical question. In the 
83rd Geori^a, one of our judges defines it thus ; 

“A reasonable doubt is one that is opposed to an unreasonable 
doubt; it is one for which a reason can be given, and it is one that 
is baaed on reason, and it is such a doubt that leaves the mind in 
‘an uncertain and wavering condition, where it is impossible to say 
with reason nor certainty that the accused is guilty.” 

If you have a doubt, it must be such a doubt as to control 
and decide your conduct in the highest and most important 
affairs of life. It isn’t, gentlemen, as is said in the case of 
John vs. State, in 33d Georgia, “a vague, conjectural doubt or 
a mere guess that possibly the accused may not be guilty” ; it 
isn’t that; “it must be such a doubt as a sensible, honest- 
minded man would reasonably entertain in an honest investi- 
gation after truth.” It must not be, as thqr say, in the case 
of Butler vs. State, 92 Georgia, “A doubt conjured up”; or as 
they say in the 83 Georgia, “A doubt which might be conjured 
up to acquit a friend.” “It must not be,” as they say in the 
63 Georgia, “a fanciful doubt, a trivial supposition, a bare 
possibility of innocence,” — ^that won’t do, that won’t do; “it 
doesn’t mean the doubt,” they say in 90 Georgia, “of a crank 
or a man with an over-sensitive nature, but practical, common 
sense is the standard. ” 

Conviction can be established as well upon cim mnatAneial 
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evidence as upon direct evidence. Eminent authority shows 
that in many eases circumstantial evidence is more certain 
than direct evidence. Conviction can he established better by 
a large number of witnesses givitig circumstantial evidence 
and incidents pointing to guilt than by the testimony of a few 
witnesses who may have been eye-witnesses to the actual deed. 

In this case, we have both circumstantial evidence and ad- 
mission. Hence, with reasonable doubt ns a basis, the evidence 
shows such a consistency that a reasonable oonclusiou is all 
that is needed. 

This thing of a reasonable doubt originated long ago, when 
the accused W’as not allowed to he rrpresentecl hy counsel to 
defend him. In time the reasonable donht will drop out. Our 
people are getting better and better about this all tbe time. 
The state is handicapped in all sorts of ways by this reasona- 
ble doubt proposition, and has to more than prove a man’s 
guilt often before a conviction can rr^snlt. 

You can’t get at a verdict by mntbcmntics, but you can get 
at it by a mor.nl certainty. 

People sometimes say that they will not convict on cireum- 
stanti«al evidence. That is tlie merest bosh. Authorities show 
that circinnstantial evidence is the best evidence. People are 
improving about this. Yet juries are often n‘tiecnt upon this 
point. But juries should not hesit.nte at lack of positive evi- 
dence. The almost nnerring indication of circumstantial 
evidence should control. Otherwise society is exj)oscd to free- 
dom in the commission of all sorts of the most liorrible crimes. 
Circumstances which would warrant a mere conjecture of 
guilt are not warranted as the basis for a conviction, but W'hen 
the evidence is consistent with all tlie facts in the case only 
a conviction ean result.^ 

Now, let’s examine this question of good character. I grant 
you, good character spells a whole lot, hut first, lot’s cstabliidi 

^Mr. Dorsey here told the graphic stoiy of how W. II. T. Dur- 
rani, upon circumstantial evidence, was convicted of the murder of 
Blanche Lamont in Emmanuel Baptist church in San Francisco. 
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good character. It is presomed — ^had he not put his character 
in issue, it would have heen presumed — and the State would 
have been absolutely helpless — ^that this man was as good a 
man as lived in the City of Atlanta. It’s a mighty easy thing, 
if a man is worth anything, if a man attains to any degree of 
respectability, it’s a mighty eaqr thing to get some one to sus- 
tain his character but it’s the hardest thing known to a law- 
yer to get people to impeach the character of another. In the 
Durant case, his character was unimpeached. The defendant 
here put his character in issue and we accepted the challenge, 
and we met it, I submit to you. Now, if we concede that this 
defendant in this case was a man of good character — a thing 
we don’t concede — still, under your oath and under the law 
that His Honor will give you in charge, as is laid down in the 
88 Georgia, page 92, ’’Proof of good character will not hinder 
conviction, if the guilt of the defendant is plainly proved to 
the satisfaction of the jury.” 

First, you have got to have the good character, before it 
weighs a feather in the balance, and remember, that the 
hardest burden, so far as proof is concerned, that ever rests 
on anybody, is to break down the character of a man who 
really has character and I ask you if this defendant stands 
before you a man of good character ? 

Ifr. Arnold, as though he had not realized the force of the 
evidence here against the man who, on April 26th, snuffed out 
the life of little Mary Phagan, in his desperation stood up in 
this presence and called nineteen or twenty of these reputable, 
high-toned girls, though they be working ^rls, ’’crack-brain 
fanatics and liars,” and they have hurled that word around 
here a good deal, too, they have hurled that word around here 
a good deal. If that’s an attribute of great men and great 
lawyers, I here and now proclaim to you I have no aspirations 
to attain them. Not once will I say that anybody has lied, 
but I’ll put it up to you as twelve honest, conscientious men 
by your verdict to say where the truth lies and who has lied. 
I’m going to be satisfied with your vmdict, too— I know this 
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case and I know the conscience that abides in the breast of 
honest, courageous men. 

Now, the book says that if a man has good character, never* 
theless it will not hinder conviction, if the guilt of the 
defendant is plainly proved to the satisfaction of the jurj’ — 
as it was in the Durant case, and I submit that, character or 
no character, this evidence demands a conviction. And I’m 
not asking you for it either because of prejudice — I ’m coming 
to the perjury after a bit. Have I so forgotten myself that I 
would ask you to convict that man if the evidence demanded 
that Jim Conley’s neck be broken? 

Now, Mr. Arnold said yesterday, and I noticed it, though 
it wasn’t in evidence, that Jim Conley wasn’t indicted. No, 
he will never be, for this crime, because there is no evideuc&-- 
he’s an accessory after the fact, according to his own admis- 
sion, and he’s guilty of that and nothing more. And I’m here 
to tell you that, unless there’s some other evidence bi‘sides that 
which has been shown here or heretofore, you’ve got to get 
you another Solicitor General before I ’ll ask any jury to hang 
him, lousy negro though he may be; and if that be treason, 
make the most of it. I have got my own conscienee to keep, 
and I wouldn’t rest quite so well to feel that I had been instru- 
mental in putting a rope around the neck of Jim Conley for 
a crime that Leo M. Frank committed. You’ll do it, too. 

I want you to bear in mind, now, we haven’t touched tho 
body of this case, we have been just clearing up the under- 
brush — ^we’ll get to the big timber after awhile. “Where char- 
acter is put in issue’’ — and the State can’t do it, it rests with 
him— “Where character is put in issue, the direct examina- 
tion must relate to the general reputation, good or bad ;’’ that 
is, w’hoever puts character in is.suc, can ask the quest ion with 
reference to the general reputation, good or bad, as the ease 
may be, “but on cross-examination particular transact iotis or 
statements of single individuals may be brought into the 
inquiry in testing the extent and foundation of the witness**s’ 
knowledge, and the eorreetness of his testimony on direct 
examination.’’ 
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We did exercise that right in the examination of one ^t- 
ness, hnt knowing that we couldn’t put specific instances in 
unless they drew it out, I didn’t want even to do this man the 
injustice, so wc suspended, and we put it before this jury in 
this kind of position — you put his character in, we put up 
witnesses to disprove it, you could cross examine every one of 
them and ask them what they knew and what they had heard 
and what they had seen ; we had already given them enough 
instances, but they didn’t dare, they didn’t dare to do it. 
hfark you, now, here’s the law : 

“Where character is put in issue, the dir^t examination 
must relate to the general reputation;” we couldn’t go fur- 
ther, but on cross examination, when we put up these little 
girls, sweet and tender, ah, hut “particular instances or 
statements of single individuals, you could have brought into 
the inquiry,” hut you dared not do it. You tell me that 
the testimony of these good people living out on Washington 
Street, the good people connected with the Hebrew Orphans’ 
Home, Doctor Marx, Doctor Sonn, you tell me that they know 
the character of Leo M. Frank as these girls do, who have 
worked there but are not now under the influence of the Na- 
tional Pencil Company and its employees? Do you tell me 
that if you are accused of a crime, or I am accused of a crime, 
and your character or my character is put in issue, that if I 
were mean enough to do it, or if Messrs. Starnes and Camp- 
bell were corrupt enough to do it, that you could get others 
who would do your bidding? I tell you, in principle and com- 
mon sense, it is a dastardly suggestion. You know it, and I 
know you know it, and you listen to your conscience and it 
will tell you you know it, and you have got no doubt about it. 
The trouble about this business is, throughout the length and 
breadth of our land, there’s too much shenanigane and too 
little honest, plain dealings; let’s be fair, let’s be honest, let’s 
be courageous! Tell me that old Pat Campbell or John 
Starnes or Mr. Bo8se]>— in whose veins, he says, there flows 

the same blood as flows in the attorney’s veins ^that they 

could go and get nineteen or twenty of them, through preju- 
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dice and passion to come up here and swear that that man’s 
character is bad and it not be true! I tell you it can’t be 
done, and you know it. 

Ah, but, on the other hand. Doctor Marx, Doctor Sonii, all 
these other people, as Mr. Hooper said, who run with Doctor 
Jekj’ll, don’t know the character of Mr. Hyde. And he didn’t 
call Doctor Marx down to the factory on Saturday evenings 
to show what he was going to do with those girls, but the girls 
know. 

Now, gentlemen, put yourself in this man's place. If 3'uu 
are a man of good character, and twenty people come in here 
and state that you are of bad character, your counsel have 
got the right to ask them who they ever Inward talking about 
you and what they ever heard said and what they ever saw. 
Is it possible, I’ll ask you in the name of common sense, that 
you would permit your counsel to sit mute? You wouldn't 
do it, would you? If a man ssjys that I am a person of bad 
character, I want to know, curiosity makes me want to know, 
and if it’s proclaimed, published to the w«»rld and it’s a He, I 
want to nail the lit — ^to show that he never saw it, and never 
heard it and knows nothing about it. And yet, three able 
counsel and an innocent man, and twenty or more? girls all of 
whom had 'work<>d in the factory but none of whom work 
there at this tiiiic, except one on the fourth tloor, tell you 
that that man had a bad character, and had a bad eharaett-r 
for lasciviousness — the uncontrolled and un(!ontr<»llnhle i>nH- 
sion that led him on to kill poor Maiy Plnigan. Hiis lusjk 
says it is allowable to cross-examine a wdtness, to see and 
find out what he knows, who told him those things— and I m 
here to tell you that this thing of itself is pregnant, pregnant, 
pregnant with significance, and docs not comport with inno- 
cence on the part of any man. We furnished him the names 
of some. Well, even by their own witnesses, it Icrnks to me 
there was a leak, and little Miss Jackson dropped it out just 
as easj’. Now, what business did this man have going in up 
there, peering in on those little girls— the head of the factory, 
the Tn*n that wanted fiirting forbidden t What business did 
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he have going up into those dressing rooms? You tell me to 
go up there to tiie girls’ dressing room, shove open the door 
and walk in is a part of his duty, when he has foreladies to 
stop it? No, indeed. And old Jim Conley may not have been 
so far wrong as yon may think. He says that somebody went 
up there that worked on the fourth floor, he didn’t know who. 
This man, according to the evidence of people that I submit 
you will believe, notwithstanding the fact that Mr. Beuben B. 
Arnold said it was a lie and called them hair-brained fanat- 
ics— according to the testimony even of a lady who works there 
now and yet is brave enough and courageous enough to come 
down here and tell yon that that had been in a room 
with a lady that works on the fourth floor; and it may have 
been that he was then, when he went in there on this little 
Jackson girl and the Mayfleld girl and Miss Kitchens, look- 
ing out to see if the way was clear to take her in again — and 
Miss Jackson, their witness, says she heard about his going 
in there three or four times more than she ever saw it, and 
they complained to the foreladies — it may have been tight 
then and there he went to see some woman on the fourth 
floor that old Jim Conley says he saw go up there to meet 
him Saturday evening, when all these good people were out 
on Washington Street and Montags, and the pencil factory 
employees, even, didn’t know of tiie occurrence of these things. 

Avgust 23. 

Mr. Dorsey. I was just about concluding, yesterday, what 
I had to say in reference to the matter of character, and I 
think that I demonstrated hy the law, to any fair-minded man, 
that this defendant has not a good character. The conduct of 
counsel in this case, as I stated, in failing to cross-examine, in 
refusing to cross-examine these twenty young ladies, refutes 
effectively and absolutely the claims of this defendant that 
he has good character. As I said, if this man had had a good 
character, no power on earth could have kept him and his 
counsel from a^ing those girls where they got their informa- 
tion, and why it was they said that this defendant was a man 
of bad character. I have already shown you that under the 
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law, they had the right to go into that character, and you saw 
that on cross-examination they dared not do it. I have here 
an authority that puts it right squarely, that “whenever any 
one has evidence (83 Ga., 581) in their possession, and they 
fail to produce it, the strongest presumption arises that it 
would be hurtful if they had, and their failure to produce 
evidence is a circumstance against them.** 

You don*t need any law booh to make you know that that*B 
true, because your common scTise tells you that whenever a 
man can bring eviclcr.co, and yon know that he has got it and 
don’t do it, the strongest presumption arises against him. And 
you know-, as twelve honest men seeking to get at the truth, 
that the reason these able counsel didn’t ask those “hair- 
brained fanatics,” as Mr. Arnold called them, before they had 
ever gone on the stand — girls whose appearance is ns good as 
any they brought, girls that you know by tht^ir manner on the 
stand spoke the truth, girls who are unimpenched and unim- 
peachable, was because they dared not do it. You know it ; if 
it had never been put in a haw book you’d know it. And then 
you tell me that heeause thc‘S(» good peoj>le from Washington 
Street eome down here and say that they never heard any- 
thing, that he is a man of good eharaetor. 

Many a man has gone through life and evfui his wife and 
his best friends never knew his charaeter ; and some one has 
said that it takes the valet to really know the eharaeter of a 
man. And I had rather believe that these poor, unprolceted 
working girls, who have no interest in this ease and are not 
under the influence of the pencil coini>any or Montag or any- 
body else, know that man, as many a man has been heretofore, 
is of bad character, than to believe the Rabbi of his church and 
the members of the Hebrew Orphans* Home. 

Sometimes, you know, a man of bad charaeter U8f»8 charitable 
and religious organizations to cover up the defects, and some- 
times a consciou.sncss in the heart of a man will make him 
over-active in some other line, in order to cover up and mislead 
the public generally. Many a man has been a wolf in sheep *s 
clothing; many a man has walked in high society and 
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appeared on the oatedde as a w&ited sepulcher, who was as 
rotten on the inside as it was i>ossible to be. 

So he has got no good character, I submit, never had it; he 
has got a reputation — ^that’s what people say and think about 
you— and he has got a reputation for good conduct only 
among those people that dcm’t know his character. But sup- 
pose that he had a good character; that would amount to 
nothing. David of old was a great character until he put old 
Uriah in the fore-front of battle in order that he might be 
killed — that Uriah might be killed, and David take his wife. 
Judas Iscariot was a good character, and one of the Twelve, 
until he took the thirty pieces of silver and betrayed our Lord 
Jesus Christ. Benedict Arnold was brave, enjoyed the confi- 
dence of all the people and those in charge of the management 
of the Revolutionary War until he betrayed his country. 
Since that day his name has been a synonym for infamy. 
Oscar Wilde, an Irish Knight, a literary man, brilliant, the 
author of works that will go down the ages— Lady Winde- 
mcre’s Pan, De Profundis-^which he wrote while confined 
in jail ; a man who had the effrontery and the boldness, when 
the Marquis of Queensbuiy saw that there was something 
wrong between this intellectual giant and his son, sought to 
break up tlicir companionship, he sued the Marquis for dam- 
ages, which brought retaliation on the part of the Marquis for 
criminal practices on the part of Wilde, this intellectual 
giant ; and wherever the English language is read, tlie efl&ont- 
ery, the boldness, the coolness of this man, Oscar Wilde, as he 
stood the cross-examination of the ablest lawyers of Eng- 
land— an effrontery that is characteristic of the man of his 
type — ^that examination will remain the subject matter of 
study for lawyers and for people who are interested in the 
type of pervert like this man. Not even Oscar Wilde ’s wife— 
for he was married and had two children— suspected that he 
was guilty of such immoral practices, and, as I say, it never 
would have been brought to light probably, because p-nmniittrod 
in secret, had not this man had the effiuntery and the bold- 
ness and the impudence himself to start the proceeding which 




LEO M. FRANK. 


313 


cnlnuzuited in sending him to prison for three long yesrs. 
He’s the man who led the aesthetic movement; he was a 
sdiolar, a literal^ man, cool, calm and cultured, and as I say, 
his cross e xa mination is a thing to be read with admiration by 
all lawyers, but he was convicted, and in his old age, went tot- 
tering to the grave, a confessed pervert. Qood character f 
Why, he came to America, after having launched what k 
known as the “Aesthetic movement,” in England, and 
throughout this country lectured to large audiences, and it is 
he who raised the sunflower from a weed to the dignity of a 
flower. Handsome, not lacking in physical or moral courage, 
and yet a pervert, but a man of previous good character. 
Abe Beuf, of San Francisco, a man of his race and religion, 
was the boss of the town, respected and honored, but he cor- 
rupted Schmitt, and he corrupted everything that he put his 
hands on, and just as a life of immorality, a life of sin, a life 
in which he fooled the good people when debauching the poor 
girls with whom he came in contact has brought this man 
before this jury, so did eventually Reuf ’s car(*er terminate in 
the penitentiary. I have already referred to Durant. 
Look at McCue, the mayor of Charlottesville; a man of 
such reputation that the people elevated him to the head of 
that municipality, but notwithstanding that good reputation, 
he didn’t have rock bed character, and, becoming tired of his 
wife, he shot her in the bath tub, and the jury of gallant and 
noble and courageous Virginia gentlemen, notwithstanding his 
good character, sent him to a felon’s grave. Richardson, of 
Boston, was a preacher, who enjoyed the confidence of his 
flock. He was engaged to one of the wealthiest and most fas- 
cinating women in Boston, but an entanglement with a poor 
little girl, of whom he wished to rid himself, caused this man 
RicTiAWlmin to SO far forget his character and reputation and 
his career as to put her to death. And all these arc cases of 
circumstantial evidence. And after conviction, after he had 
fought, he at last admitted it, in the hope that the Governor 
would at least save his life, but he didn’t do it ; and the Mas- 
sachusetts jury and the Massachusetts Governor were conr- 
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ageous enough to let that man who had taken that poor girl’s 
life to save his reputation as the pastor of his flock, go, and it 
is an illustration that will encourage and stimulate eveiy 
right-thinking man to do his duly. Then, there’s Beattie. 
Henry Clay Beattie, of Bidunond, of q>lendid family, a weal- 
thy family, proved good diaraeter, lliongh he didn’t possess 
it, took his wife, the mother of a twelve-months-old baby, out 
automobiling, and shot her; yet that man, looking at the 
blood in the automobile, joked! joked! joked! He was cool 
and calm, but he joked too much ; and although, the detectives 
were abused and maligned, and slush funds to save him from 
the gallows were used, in his defense, a courageous jury, an 
honest jury, a Virginia jury measured up to the requirements 
of the hour and sent him to his death; thus putting old Vir- 
ginia and her citizenship on a high plane. And he never did 
confess, but left a note to be read after he was dead, saying 
that he was guilty. Ciippen, of England, a doctor, a man of 
high standing, recognized ability and good reputation, killed 
his wife because of infatuation for another woman, and put 
her remains away where he thought, as this man thought, that 
it would never be discovered; but murder will out, and he 
was discovered, and he was tried, and be it said to the glory 
of old England, he was executed. 

But you say, you’ve got an alibi Now, let’s examine that 
proposition a little bit. An alibi — Section 1018 defines what 
an alibi is. *‘An alibi, as a defense, involves the impossi- 
bility”— mark that — ^”of the prisoner’s presence at the scene 
of the offense at the time of its commission.” ”An alibi in- 
volves the impossibility, and the range of evidence must be 
such as reasonably to exclude the possibility of guilt” — and 
the burden of carrying that alibi is on this defendmit. ”It 
involves the impossibility” — they must show to you that it 
was impossible for this man to have been at the scene of that 
crime. The burden is on them; an alibi, gentlemen of the 
jury, while the veiy best kind of defense if properly sus- 
tained, is absolutely worthless— I’m going to show you in a 
minute that this alibi is worse than no defense at all. I want 
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to read you a definition that an old darkey gave of an alibi, 
which I think illustrates the idea. Bastus asked his compan- 
ion, “What*8 this here alibi you hear so much talk about!” 
And old Sam says, “An alibi is proving that you was at the 
prayer meeting, where you wasn’t, to show that yon wasn't at 
the crap game, where yon was.’’ 

Now, right here, let me interpcfiate, this man never made 
an a d missio n, from the beginning until the end of this case, 
except he knew that some one could fasten it on him— wher- 
ever he knew that people knew he was in the factory, he ad- 
mitted it. All right; but yon prove an alibi by that little 
Kerens girl, do yont She swore that she saw you at Alabama 
and Broad at 1 :10, and yet here is the paper containing your 
admission made in the presence of your attorney, Monday 
morning, April 28, that you didn’t leave the factory until 1 :10. 

Gentlemen, talk to me about sad spectacles, but of all the 
sad flfpectacles that I have witnessed throughout this case — 
don’t know who did it, I don’t know who’s responsible, and I 
hope that I’ll go to my grave in ignorance of who it was that 
brought this little Elerens girl, the daughter of a man that 
works for Montag, into this case, to prove this alibi for this 
red-handed murderer, udio killed that little girl to protect his 
reputation among the people of his own race and religion. 
Jurors are sworn, and His Honor will charge yon, you have 
got the right to take into consideration the deportment, the 
manner, the bearing, the reasonableness of what any witness 
swears to, and if any man in this court house, any honest man, 
seeking to get at the truth, looked at that little girl, her man- 
ner, her bearing, her attitude, her actions, her connections 
with Montag, and don’t know that she, like that little Bauer 
boy, had been riding in Montag’s automobile, I am at a loss 
to understand your mental operations. 

But if Frank locked the factory door at ten minutes past 
one, if that be true, how in the name of goodness did she ever 
see him at Aiahama and Broad at 1 :10t Mark you, she had 
never seen him but one time ; had never seen him but one time, 
and with the people up there on the street, to see the parade, 
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waiting for her companions, this dani^ter of an employee of 
JContag comes into this presence and tells you the unreason- 
able, absurd story, the story that's in contradiction to the 
story made by Frank, which has been introduced in evidence 
and will be out with yon, that she saw that fdlow up there 
at Jacobs'. 

On this time proposition, I want to read yon this— it made 
a wonderful impression on me when I read it — ^it’s the won- 
derful speech of a wonderful man, a lawyer to whom even 
such men as Messrs. Arnold and Rosser, as good as the country 
affords, as good men and as good lawyers as they are, had they 
stood in his presence, would have pulled off their hats in admi- 
ration for his intellect and' his character — refer to Daniel 
Webstar, and I quote from Webster's great speech in the 
Knapp case : 

"Time is identical, its subdivisions are all alike, no man knows 
one day ^m another, or one hour from another, but by some fact, 
connected with it. Days and hours are not visible to the senses, nor 
to he apprehended and ^stinguished by understanding. He \^o 
speaks of the date, the minute and the hour of occurrences with 
nothing to guide his recollection, speaks at random." 

That’s put better than I could have put it. That’s put 
tersely, concisely, logically, and it’s the truth. Now, what else 
about this alibi, this chronological table here, moved up and 
down to save a few minutes f The evidence, as old Sig Montag 
warned me not to do, twisted, yea, I’ll say contorted, warped, 
in order to sustain this man in his claim of an alibi. For 
instance, they got it down here “Prank arrived at the factory, 
according to Holloway, Alonzo Mann, Roy Irby, at 8:25.” 
That’s getting it down some, ain’t it? Prank says he arrived 
at 8 :30. Old Jim Conley, perjured, lousy and dirty, says that 
he arrived there at 8 :30, and he arrived, carrying a rain coat. 
And they tried mightily to make it appear that Prank didn’t 
have a rain coat, that be borrowed one from his brother-in-law, 
but Mrs. ITrsenback save that Frank had one ; and if the truth 
were known, I venture the assertion that the reason Frank 
borrowed Ursenback’s rain coat on Sunday was because, after 
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1]i6 niiirdcr of this ^irl on Sftturd&yy hp forget to grct the rsiii 
cost thflt old Jim saw him have. Miss Mattie Smith leaves 
building, you sa}', at 9 :20 A. M. She said— or Frank says— at 
9:15. You have it on this chart here tliat s turned to the wall 
that Prank telephoned Sehiff to come to his office at 10 o •clock, 
and yet this man Frank, coolly, composedly, with his great 
capacity for figures and data, in his own statement says that 
he gets to Montag’s at that hour. And yon Ve got the records, 
trot them out, if I’m wrong. At 11 A. M. Frank returns to 
the pencil factory: Hollowny and Mann come to the offii*e; 
Prank dictates mail and acknowdedges letters. Frank, in his 
statement, says 11 :05. Any way, oh Lord, any hour, any min- 
ute, move them up and move them dowm, we’ve got to have 
the alibi — ^like old Uncle Remus* rahhit, we’re just •Ideegt'd 
to climb. ^‘12:12, approximate time Mary Phagan arrives.** 
Prank says that Mary Phagan arrived ten nr fiftt*en minutes 
after Miss Hall left; and with mathematical accuracy, yoirve 
got Miss Hall leaving the factor^' at 12:0.*1. Why, T never 
saw^ so many w^atches, so many clocks or so many people who 
seem to have had their minds centered on time as in this 
ea.se. Why, if people in real life %vere really as accurate as 
you gentlemen seek to have us believe, T tfll you this would 
be a glorious old wwld, and no person and no trairi would 
ever be behind time. It doesn’t happen that ■way. Ihoiiidi. 
Rut to crown it all, in this table which is now turned to the 
wall, you have Lemmie Quinn arriviiur. not on the minute, 
hut, to sf^rve your purpo.se.s. from 12:20 to 12:22: hut tluit, 
gentlemen, eonfliets with the evidence of Frci^maii and the 
other young lady, who plaeed Quinn by their cvideiiee, in the 
factory before that time. 

Mr, Arnold, There isn’t a word of evidence to that effoef: fliose 
ladies were there at 11 and left at 11 :4o, Torinthin Hall and 
Miss Freeman, they left there at 11:45, and if was after they had 
eaten liincli and about to pay their fare before they ever saw 
Qninn, at the little cafe, the Busy Bei*. He says fliat they saw 
Quinn over at the factoiy^ before 12. ns I understood if. 

Mr, Dorsey, Yes, sir, by his e\ddence. 

Mr, Arnold, That’s absolutely incorrect, they never saw Quinn 
there then and never swore they did. 
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Mr. Doraey. No, th^ didn’t see him there, I donbt if anybody 
else saw him there either. 

Mr. Arnold. If a crowd of people here langh every time we say 
anything, how are we to hear the Conrtf He has made a whole lot 
of little mis-fltatements, but T let those pass, bnt I*m agoing to inter- 
mpt him on every substantial one he makes. 

Mr. Dorsey. He says those ladies saw Qninn — says they 
“saw Quini], was there before 12, and before I left there at 1 
o’clock.” “You saw him at that, did you?” “Yes, sir.” 
“Now, you are sure he did that!” “Yes, sir.” “You are 
positive he did thatl” “Yes, sir”; and then Mr. Arnold 
comes in with his suggestion, and she takes the bait and runs 
under the bank — ^he saw how it cut. Then I came back at her 
again — ^now, just to show how she turned turtle, “You did see 
Prank working Saturday morning on the financial sheet t” 
“No, he didn’t work on the financial sheet.” “Why did you 
state a moment ago you saw him working on it!” “No, sir, I 
didn’t.” 

My Lord ! Oentlemen, are you going to take that kind of 
stuff? I know she is a woman, and I’d hesitate except I had 
the paper here in my hand, to make this charge, but if you, as 
honest men, are going to let the people of Georgia and Pulton 
County and of Atlanta suffer one of its innocent girls to go 
to her death at the hands of a man like this and then turn him 
loose on such evidence as this, then I say, it’s time to quit 
going through the farce of summoning a jury to try him. If 
I had the standing, the ability and the power of either Messrs. 
Arnold or Hosser, to ring that into your ears and drive it 
home, you would almost write a verdict of guilty before you 
left your box. 

Perjury 1 Perjury! When did old John Starnes and Pat 
Campbell, from the Emerald Isle, or Rosser ever fall so low 
that, when they could convict a negro— eagy, because he 
wouldn’t have Arnold and Rosser, bnt just my friend Bill 
Smith. And for what reason do they want to let Jim go and 
go after this man Prank? Why didn’t they take Newt Lee? 
Why didn’t they take Gantt? The best reason in the world 
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is that they had only cob-webs, oob-webs, weak and flimsy oir- 
enmstances against those men, and the oircnmstanoes were 
inconsistent with the theory of guilt and consistent with some 
other hypothesis. 

But as to this man, you have got cables, strong, so strong 
that even the ability, the combined ability of the enidite Ar- 
nold and the dynamic Bosser couldn’t -break them or disturb 
them. 

Circumstantial evidence is just as good as any other kind, 
when it’s the right kind. It’s a poor case of cireumstantial 
evidence against Newt Leo; it’s no case against that long- 
legged Gantt from the hills of Cobb. But against this man, 
oh, a perfect, a perfect case. And .you stood up here and 
dealt in generalities as to perjury and corruption; it isn’t 
worth a cent unless you put your finger on the specific in- 
stances, and here it is in black and white, committed in the 
presence of this jurj% after he had already said that he wrote 
the financial sheet Saturday morning, and at your suggestion, 
he turned around and swore to the contrar3^ 

Yet my friend Schiff says — ^no, I take that back — Sc.hiflf 
says, with the stenographer gone, with Frank behind in his 
work, that he went home and slept all day, and didn’t get up 
w'hat he ealled the “dahta” — ^well. he’s a Joe Darter, that’s 
what SehiflT is. It never happened, it never happened, with 
that financial sheet that Saturday morning, but if it did, it. 
wouldn’t prove anything. lie may have the nen*e of an Osear 
Wilde, he may have been cool, w^ben nobody was there to 
accuse him, and it isn’t at all improbable, if he did?}’! have 
the “dahta” in the morning, for him to have sat there and 
deliberately written that financial sheet. 

Do you tell me that Prank, when the factory closed at 
twelve o’clock Saturdays, with as charming a wife as he pos- 
sesses, with baseball — ^the college graduate, the head of the 
B’nai ’Brith, the man who loved to play cards and mix with 
friends, would spend his Saturday afternoons using this 
‘•data” that Schiff got up for him, when he could do it Sat- 
urday momingt No, sir. Miss Fleming told the truth up un* 
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til that time — didn’t stay there very often on Saturday 
afternoon;” Ttfia* Fleming didn’t stay there all afternoon. 
Now, gentlemen, I submit this man made that financial sheet 
Saturday morning. He could have fixed up that financial 
sheet Saturday afternoon, but he wouldn’t have done it with- 
out Schiff having furnished the data if he hadn’t been sus- 
I>ecting an accusation of murdering that little girL A man 
of Frank’s l^pe could easily have fixed that financial sheet — 
a thing he did fifty-two times a year for five or six years — and 
could have betrayed no nervousness, he might easily — as he 
did when he wrote for the police — ^in the handwriting, a thing 
that he was accustomed to do— even in the presence of the 
imlice — you’ll have it out with you— he may have written so 
as not to betray his nervousness. 

And speaking about perjuiy: There’s a writing that his 
mother said anybody who knew his writing ought to be able 
to identify and yet, that man you put up there to prove 
Frank’s writing, was so afraid that he would do this man 
some injuiy, that he wouldn’t identify the writing that his 
mother says that anybody that knows it at all, could recognize. 
I grant you that he didn’t betray nervousness, probably, in 
the bosom of his family ; I grant you that he could fix up a 
financial sheet that he had been fixing up fifty-two times a 
year for five or six years and not betray nervousness ; I grant 
you that he could unlock the safe, a thing that he did every 
day for three hundred and sixty-five days in the year, without 
betraying nervousness ; but when he went to run the elevator, 
when he went to nail up the door, when he talked to the police, 
when he rode to the station, then he showed nervousness. 

And he could sit in a hall and read and joke about the 
baseball umpire, but his frivolly, that annoyed the people 
Saturday night that they had the card game, was the same 
kind of frivolity that Beattie betrayed when he stood at the 
automobile that contained the blood of his wife that he had 
shot And eertdniy it is before this jury that he went in 
laughing and joking and trying to read a story that resulted 
only in annoyance to the people that were in that card game. 
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But whether or not he made out that financial sheet, 111 
tell you something that he did do Saturday afternoon, when 
he was waiting up there for old Jim to come back to burn that 
body, I’ll tell you something that he did do— and don’t forget 
the envelope and don’t forget the way that that paper was 
folded, either, don't forget it. Listen to this: “I thist this 
finds you and dear tout (that’s the German for aunt) well 
after arriving safe in New York. I hope you found all the 
dear ones well, in Brooklyn.” 

Didn’t have any wealthy people in Brooklyn, eh? This 
uncle of his was mighty near Brooklyn, the very time old Jim 
says he looked up and said, ”I have wealthy people in Brook- 
lyn.” And I would really like to know, I would like to see 
how much that brother-in-law that runs that cigar business 
has invested in that store, ai:d liow much he has got. The very 
letter that you wrote on Saturday, the 26th, shows that yovi 
anticipated that this old gentleman, whom everybody says has 
got money, was then, you supposed, in Brooklyn, because here 
you say that ”I hope you have found all the dear ones well” — 
but I’m coming back to what Prank said to old Jim — ^”aad I 
aurait a letter from you telling me how you found things there 
in Brooklyn, Lucile and I are well. 

Now, here is a sentence that is pregnant with significance, 
which bcara the car-marks of the guilty conscience ; tremulous 
ns he wrote it ? No, he could shut his eyes and write and make 
up a financial sheet — ^he’s capable and smart, wonderfully 
endowed intellectually, but liere’s a sentence that, if I know 
human nature and know the conduct of the guilty conscience, 
and whatever you may say about whether or not ho preparc^d 
the financial sheet on Saturday morning, here's a document 
I’ll concede was written when he knew that the body of little 
Alary Phagan, who died for virtue’s sake, lay in the dark 
recesses of that basement. ”Tt is too short a time,” he says, 
“since you left for anything startling to have developed down 
here.” Too short! Too short? Startling! But “Too short a 
time,” and that itself shows that the dastardly deed was done 
in an incredibily short time. And do you tell me, honest men, 
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fair men, courageous men, true Georgians, seeking to do your 
duty, that that phrase, i>enned by that man to his uncle on 
Saturday afternoon, didn’t come from a conscience that was 
its own accuser? ‘‘It is too short a time since you left for 
anything startling to have developed down here.” What do 
you think of that? And then listen at this — as if that old 
gentleman, his uncle, cared anything for this proposition, this 
old millionaire traveling abroad to Germany for his health, 
this man from Brooklyn — an eminent authority says that 
unusual, unnecessary, unexpected and extravagant expres- 
sions are always earmarks of fraud ; and do you tell me that 
this old gentleman, expecting to sail for Europe, the man who 
wanted the price list and financial sheet, cared anything for 
those old heroes in gray? And isn’t this sentence itself sig- 
nificant: ” Today was yontiff (holiday) here, and the thin 
gray lines of veterans here braved the rather chilly weather 
to do honor to their fallen comrades”; and this from Leo M. 
Frank, the statistician, to the old man, the millionaire , or 
nearly so, who cared so little about the thin gray line of vet- 
erans, but who cared all for how much money had been gotten 
in by the pencil factory. 

”Too short a time for anything startling to have happened 
down here since you left”; but there was something startling, 
and it happened within the space of thirty minutes. “There 
is nothing new in the factory to report.” Ah ! there was some- 
thing new, and there was something startling, and the time 
was not too short. You can take that letter and read it for 
yourself. You tell me that letter was written in the morning, 
do you believe it? I tell you that that letter shows on its face 
that something startling had happened, and that there was 
something new in the factory, and I tell you that that rich 
uncle, then supposed to be with his kindred in Brooklyn, 
didn’t care a fiip of his finger about the thin gray line of vet- 
erans. His people lived in Brooklyn, that’s one thing dead 
sure and certain, and old Jim never would have known it ex- 
cept Leo M. Frank had told him, and they had at least $20,000 
in cold cash out on interest, and the brother-in-law the owner 



of a store employing two or three people, and we don 't know 
how many more; and if the uncle wasn't in Brooklyn, he was 
so near thereto that even Frank himself thought he was at the 
very moment he claimed he was there, because he aaj’s, “you 
have seen or are with the people in Brooklyn.” 

All right; let's go a step further. On April 28th. he wired 
Adolph Montag in care of the Imperial Hotel — listen, now. 
to what he says — ^“You may have read in Atlanta papers of 


factory girl found dead Sunday morning.” In factory? In 
factory? No, “in cellar.” Cellar where? “Cellar of pencil 
factoi'y.” There’s where he placed her, there’s where he ex- 
pected her to be found ; and the thing welled up in his mind 
to such an extent that, Monday morning, .\pri1 28lh, before 
he had ever been arrested, he wires Montag forestalling what 
he knew w'ould surely and certainly come unl<*8s the Atlanta 


detectives were cornip1<-d and shoiild suppress it. 

“You have read in Atlanta papers of factory girl found 
dead Sunday morning in cellar of pencil factory. Police will 
eventually solve it.”— he didn’t have any doubt about it— 
“Police will eventually solve it” — and be it said to their 
credit, they did. — ^“A-waire my uncle”— he .says. Monday 
mornings” I am all right jn ease be asks. Cur company has 
ease well in hand.” “Girl found dead in Ts-neil factory eel- 
lar,” he says in the telegram, “fin- police will eventua ly 
solve it,” he says. h«»fore he was arrested. “T am all rigi . 
in case my uncle asks.” and “our company has the ease well 


Well, raavbc he did think that when he got that fi tlow 
Scit hat he had it well in hand. I’ll tell you. there s an 
Lne^t man. If there was a slash fund in dTf 

witnesses here say they don’t know anj thing aboi^t • ^t 
there was a slush fund in this ease, .Scott could j ; 

lieeause, at first, he never heard any words t ta ^ ^ 

ter to him than when Scott said “we travel am 
the police,” that’s exactly what Frank wanted them ^ do 

at that time, he wanted somebody a„d 

and Starnes and Rosser, and it sounded good to him, and 
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he said all right. He didn’t want him to run anywhere else, 
because he wanted him to work hand in glove with these 
men, and he wanted to know what they did and what they 
said and what they thought. But Haas — and he’s nobody’s 
fool — ^when he saw that they were getting hot on the trail, 
opened up the conversation with the suggestion that “now 
you let us have what you get, first,” and if Scott had fallen 
for that suggestion, then there would have been something 
else. You know it. You tell me that letter and that telegram 
are not significant? I tell yon that this evidence shows, not- 
withstanding what “Joe Darter” Schiff swore, when he saw 
the necessity to meet this evidence of Miss Fleming, which 
Mr. Arnold tried so hard, because he saw the force of it, to 
turn into another channel, that Prank didn’t fix that finan- 
cial sheet Saturday Tnorning. I say that, with the steno- 
grapher gone and Prank behind (and Schiff had never done 
such a thing before, he had always stuck to him in getting 
it up before), that what Gantt told you is the truth. 

This man, expert., brilliant — ^talk about this expert accomit- 
ant, Joel Hunter! Wliy, he isn’t near as smart as this man 
Prank, to begin on, and besides, the idea of his going up there 
and taking up those things and tiying to institute a compari- 
son as to how long it would take him, even if he had the ca- 
pacity of Prank — ^he hasn’t got it — ^to go up there and do 
those things — ^why, it’s worse than ridiculous. 

And Prank himself wasn’t satisfied with all this showing 
about what he had done, he got up on the stand, — ^he saw 
the weakness of his case, and he’s as smart as either one of 
his lawyers, too, let me tell you, and I’ll bet you he wrote 
that statement, too, they may have read it, but he wrote it — 
Prank realized that he must go over and beyond what the evi- 
dence was, and through his statement he sought to lug into 
this case something that they didn’t have any evidence for. 
Why? Because he knew in his heart that all this talk about 
the length of time it took to fix that financial sheet was mere 
buncombe. Then he seeks to put in here through that state- 
ment — and if we hadn’t stopped him he would have done it — 
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a whole raft of other stuff that Schiff. as willing ns he was, 
as anxious as he was, couldn’t stultify hirasi^If to such an ex- 
tent as to tell you that Frank did that work Saturday morn* 
ing. But if he did write that financial sheet Saturday afier- 
110011, a thing I submit he didn’t do. — I’m willing to admit 
he wrote that letter, — I ask you, as fair men and honest 
men and disinterested jurors representing tlie peojde of Ihi.s 
community in seeing that justice is done and that the man 
who committed that dastardly deed has meted out to him 
that which he meted out to this poor little girl, if this doeu- 
mentary evidence, these papei-s, don’t have the Impress of a 
guilty miin? You know it. 

All right; but you say thei*e’s perjury. WIutc is it? I’ll 
tell you another cjisi ' — 1 have already n^ferri'd to it — it ’s 
when that man, put np there to identify Fratik's writing, 
failed to identify a M’ritlng that Frank’s own mother swore 
that anybody that knew anytliing aVmnt his writing eoidd 
have identified. There’s perjury there when Hoy Baner 
swore with snch minute partienlarity ns to his visits to that 
factory. There’s perjury when this man Lee says fliat l>u(Ty 
held his finger out and just let that blood N]>urt. But that 
ain’t all. Here’s the evidence of Mrs. (’arson. Mrs. ('arson 
says she has worked in that factory three years; and Mr. 
Arnold, in that suave manner of his, without any evidenei* to 
sn[)port it, not under oatli, sjiys “Mrs. (^'irsoii. I’ll a.sk you ; 
<li 7 estioii I wouldn't ask a younger woman, have you ever at 
any time around the ladies’ dressing room seen any blood 
spots?” and she said “T certainly have.” That’s a ridienlous 
proposition on its face. “Have y(»ii seen that on several o( 
caslons or not?” “I seen it three or four times” — not in 
three years; hut now, “Did you ever have any conversation 
with Jim Conley?” and she says, “Yes, on Tuesday lie came 
around to sweep around iny table” — that’s exactly where 
Jim says he was Tuesday morning before* this man was ar- 
rested; “What floor do you work on? ’ “Fourth.” “What 
floor do your daughters work on?” “On the fourth.” “Did 
you see him up there Monday morning?” “No sir ’ — that’s 
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Frank. “Tuesday momingt” “I saw him Tuesday morn- 
ing” — ^he was up there on the fourth floor after the murder, 
on Tuesday, “sometime between nine and eleven o’clock.’^ I 
said, “between nine and eleven, somewhere along there t” 
“Sometime between nine and eleven thirty.” “Now, Jim 
Conley and Leo M. Prank were both on your floor between 
the same hoursf ” “I saw Mr. Prank and T saw Jim Conley.” 

“You know it because you had a conversation with Mr. 
Prank, and yon had a conversation with Jim Conley?” “Yes, 
I saw them both.” And Conley says — and surely Conley 
eouldn ’t have been put up to it by these men, even if they had 
wanted to suborn perjuiy — ^that when Frank came up there 
Tuesday morning before he was arrested, it was then that he 
came to him and leaned over and said “Jim, be a good boy,” 
and then Jim, remembering the money and remembering the 
wealthy people in Brooklyn and the promises that Prank 
made, says, “Yes, I is.” 

Tuesday morning, says Mrs. Carson, your witness, Jim 
Conley and Frank both were on that floor, and Jim was do- 
ing exactly what he said he was doing, sweeping. Now, let’s 
see. This old lady was very much interested. “Now, did 
you go on the ofSce floor to see that blood” — ^listen at this 
“Wliat blood?” “The blood right there by the dressing 
room?” “What dressing room, what blood are you talking 
about?” “She had s(*on it three or four times all over the fac- 
tory. “On the second floor?” “No sir,” she says, “I never 
did see that spot.” “Never saw it at all?” “No. I didn’t 
care to look at nothing like that.” “You don’t care to look 
at nothing like that?” “No sir, I don’t.” 

Now, that’s Mrs. Carson, the mother of Miss Rebecca, 
that’s what she told you under oath when she was on the 
stand. 

Now, let’s see about perjury. Now, mark you, I’m not 
getting up here and saying this generally, without putting 
my Anger on the specific instances, and I’m not nearly ex- 
hausting the record, — ^you can follow it up, — but I am just 
picking out a fCw instances. Here’s what Mrs. Small says 
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about Jim Conley reading tlio newspapers. Well, if Jim 
had committed that crime and he liadirt felt that he had 
the power and influence of Leo Frank hack of him to pro- 
tect him, he never would have jrone hack there to that fac- 
tory or sat around and read newspapeis, and you know it, 
if you know anything about the character of the in»gro. 
Why was he so anxious to get the newspape]*s? It was be- 
cause Jim knew some of the facts that he wantetl to see, 
negro-like, — that’s what made him so anxious about it. 
Here Mr. Arnold comes, — ‘‘You an* a latly that works on the 
fourth floor, and T’m going to ask yon a unest’aui that we 
are going to ask every lady that works on that fourth 
floor;” and we caught them out on that proposition, too, 
didn’t we? And you don’t know' right now how many w'om- 
en that worked on that floor wore put up and how' many 
w^eren’t- You’ve got the books and the records and you 
could have called the names, and you didn’t dan* do it, and 
after you had gone ahead and four-flushed before this jur.v 
as to what you w'cre going to do, w’c picked out Miss Kitchens 
and brought her here and she corroborat<»d your own witness, 
Miss cTackson, as to the misconduct of this superintendent, 
Frank. 

Now, let’s see W’hat Mrs. Slinall says — ^Irs. Small is the 
lady that got the raise, you remciiibt*r, aiid couldn’t tell what 
date it was, thought it had been about four months ago. she 
got a five eent raise; about four montlis ago would make it 
since this murder, and w-hen I got to (|ui/./.ing her about it 
she didn’t know w'hen she got the raise, and she’s not the 
only one that got the raise, and it wasn’t only in the factory 
that they raised them, either. Even Minola McKnight got 
some raise, and after she saw the import of it, **Yoii don t 
remember the exact date.” ”No sir, I don’t.” w’hen she 
had already placed the date subsefinent to this murder; and 
this woman, Mrs. Small, also corroborates Jim Conley about 
being up there Tuesday. 

**Did you sec Mr. Prank up there any of those days?” 
saw Mr. Frank up there Tuesday after that time.” ”What 
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time^Tneadagrf ” “I couldn’t tell yon, I gueas it was between 
eight and nine o’clock.” The other one saw him somewhere 
between nine and eleven or eleven thirty. This lady, their 
witness, says that he was up there between eight and nine. 

Why was Frank so anxious to go up there on that floorf 
Whyf It was because he wanted to see this man Jim Con- 
ley that he thought was going to protect him. Mr. Bosser 
characterized my suggestion that this man Frank called upon 
and expected Jim Conley to conceal the crime as a dirty sug- 
gestion, and I accept it as absolutely true, and I go a stqp 
further, and say it was not only dirty, it was infamous. 
And he would today sit here in this court house and see a 
jury of honest men put a rope around Jim Conley’s neck, 
the man that was brought into it by him; and he didn’t 
mean to bring Jim Conley in unless he had to — and he had 
to. Jim says the first fiuestion he asked him when he saw 
him down there after this dastardly crime had been com- 
mitted was, “Have you seen anybody go up?” “Yes,” says 
Jim, “I have seen two girls go up but I haven't seen but one 
come down.” And then it was that this man saw the abso- 
lute necessity of taking Jim into his confidence, because he 
knew that Jim was on the lookout for him, and Starnes and 
Campbell and Black, combined, together, and even if yon 
make a composite intellect and add the brilliance of Messrs. 
Rosser and Arnold to that of these detectives, could never 
have fitted that piece of mosiac into the situation; it isn’t 
to be done. 

“Jim, have you seen anybody go up?” “Yes,” said Jim, 
“I see two girls go up but only one came down.” And you 
told Jim to protect you, and Jim tried to do it, and the sug- 
gestion was dirty, and worse than that, it is infamous, to be 
willing to see Jim Conley hung for a crime that Leo Frank 
committed. 

But I’m coming to that after a while, I haven’t got to the 
State’s case yet, I’m just cutting away some of the under^ 
brufdi that you have tried to plant in this forest of gigantic 
oaks to smother up their growth, but yon ean’t do it, the 
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facts are too firmly aiul too deeply rooted. Oh. yes. snys 
Mrs. Small, I saw Prank up there on that fourth floor bi‘- 
tween eight and nine o’clock Tuesday morning, and the other 
lady saw him up there between nine and eleven, she wouldn't 
be sure the day he was arrested — I say an-ested. aeiKirding to 
Frank’s own statement himself, tln*y got him and just de- 
tained him, and even then, red-handed murdeivr us be was. 
his standing and influence, and the standing tind influeiiee of 
his attorney, somehow or other — and Unit's the only thing to 
the discredit of the police dcjuirtinent thromrhout the whole 
thing, say what you may — they -tt'cre intimidate»l and afraid 
because of the influence that was back of him. to consign him 
to a cell like they did Lee and Conley, and it tm>k them u 
little time to arrive at the point where they had the nerve 
and courage to face the situation and put him where ho 
ought to be. 

Now', I’ll toll you another thing, too, if old John Black— 
and Mr. Bosscr didn’t get such a great triumph out of him 
as he would have us believe, either. Black’s methods arc 
somewhat like Bosser’s methods, and if Black had Rosser 
where Rosser had Black, or if Black had Rosser down at 
police station, IBack would g<-t Rosser; and if Black had ls*en 
given an opportunit.v to go aftei’ this man, Leo M. Frank, 
like he went after that jmor defenseh'ss negro, Newt Lw*, 
towards whom you would have directed suspicion, this trial 
might have been obviated, and a confession might have Iwei 
obtained. You didn’t get your lawyer to sustain you and 
support you a moment too soon. You called for Barley, and 
you called for Haas, and you called for R»»s8cr, and you called 
for Arnold, and it took the combined efforts of all of then 
to keep up your nerve. And I don’t w’ant to inis(|uote and 
I won’t misquote, but I want to drive it home with all the 
power that I possibly can or that I possess. The only thing 
in this case that can be said to the discredit of the police de- 
partment of the City of Atlanta is that you trealcd this man, 
who snuffed out that little girl’s life on the second floor of 
that pencil factory, with too much consideration, and you 
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let able counsel and the glamour that surrounds wealth and 
influence, deter you. I honor — but I honor the way thqr 
went after Minola McKnight. 1 don’t know whether they 
want me to apologize for them or not, but if you think that 
flnding the red-handed murderer of a little girl like this is 
a ladies’ tea party, and that the detectives should have the 
manners of a dancing master and apologize and palaver, 
you don’t know anything about the business. You have seen 
these dogs that hunt the ’possum bark up a tree or in a 
stump, and when they once get the scent of the ’possum, you 
can do what you like but they’ll bark up that tree and they’ll 
bark in that stump until they run him out, and so with old 
John Starnes and Campbell. They knew and you know that 
Albert McKnight would never have told Craven this tale 
about what he saw and what his wife had told him except for 
the fact that it be true, and if you had been Starnes, you 
would have been barking up that tree or barking in that 
stump until you ran out what you knew was in there. That’s 
all there is to it. 

You have got the writ of habeas corpus that’s g^uaranteed 
to yon, go and get it ; and if Mr. Haas had come to me Tues- 
day morning and said “You direct the police” — on Monday 
morning, when Frank was taken down into custody, and 
said to me, “You direct the police to turn this man Prank 
loose, he’s innocent,” I would have said “It’s none of my 
business, I run iny office, they run their office,” and the next 
time the police department, in an effort to serve the people 
of this community, take a negro that they know and you 
know and lock her up or what not, I’ll not usurp the func- 
tions of the judge of these courts, who can turn her loose on 
a habeas corpus, and direct them to turn her loose or inter- 
fere in any way in their business; I don’t run the police de- 
partment of the City of Atlanta, I run the office of Solicitor 
General for the term that the people have elected me, and 
I’m taken to task because I went in at the beginning of this 
thing and didn’t stand back. 

I honor Mr. Hill. I am as proud of having succeeded him 
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as I am that I was elected to the position by tlie people of 
this community, to the office of Solicitor (leiieral, but 1 have 
never yet seen the man that I u-ould take ns my modi’l or 
pattern; I follow the dictates of my own conseienee. Aiu! 
if there is one act since I have been Solictor General of 
which I am proud, it is the fact that 1 jnineil hnml and fjlove 
with the detectives in the effort to si‘ek the murderer ef 
Jfary Phagan, and when yotir infhieiiee pounnl letters in to 
the Grand Jury, in an effort to hansr an iiini>eent man. nejrro 
tliough he be, that I stood firmly up agaiiist it. If tbal be 
treason, make the best of it. And if you don't want me to 
do it, then get somebody else to fill the job, and the quieker 
you do it the better it will suit me, I will not pattern myself 
after anybody or anybody \s melbod, md t*ven Mr. Hill. ami. 
bless his old soul, he was grand and great, and 1 have wished 
a hundred times that lie was here today to make Hie spf*eeh 
that I’m now making. Tlnu’e wouldn't he hair or hide h*ft 
on you, — ^ln‘ was as noble as any Tlomaii that <n*er lived, as 
courageous as Julius Gaesjir, and as ehxpient as Demosthtnies. 
Snell talk as that don't seare me, don’t t<*rrify me, don’t dis- 
turb the serenity of niy eoiiseieiice, whieh approves of every- 
thing that I have done in the proseeution of this man. 

Xow, let’s eome hack here and discuss this thing of per- 
jury, let’s talk about that a little, let's not get up lien* hikI 
say that everybody is a liar without citing any instances and 
that they are crnck-hrain fanatics, let's knuckle down and 
specific instances. So this Mrs. Small says she saw Jim 
<\uiley, — ‘‘Did you sc'e Mr. Frank up there on any of fimse 
days?” “I saw Mr, Frank after that crime on Tuesihiy. 
“What time Tuesday?” “I couldn’t tel! you, I guess he- 
Iwecii eight and nine o’clock, he and Miss Garson wvre com- 
ing up from the back end of the factory (Miss Itels'cca, 1 
]iresume).” “He and Mrs. Carson were coming up from 
the back end of the factory, and I stepped up in frf)iit of 
him and I said ‘Here, Ifr. Frank, wait a moment, O. K. this 
ticket,’ he says ‘are you going to put rne to work as soon as 1 
get here?’ and I says ‘Yes it’s good for your health ’ He 
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0. K.’d the ticket and I went on with my work.” So Frank 
was up there Tuesday morning. 

“Now, speaking about Mrs. Carson, how far towards the 
elevator did Mrs. Carson go with Frank? A. — ^“Mrs. Car- 
son wasn’t up there, it was Miss Carson, Miss Rebecca.” 
The old lady says she was; I said, “Oh, the old lady wasn’t 
up there at all?” No, sir; she wasn’t there Tuesday at all.” 
“You saw Miss Rebecca Carson walking up towards the 
elevator?” “Yes sir.” “What was Conley doing?” “Stand- 
ing there by the elevator.” And yet Jim has lied about 
Frank! Frank was up there twice, Jim wad sweeping, Jim 
was there by the elevator. “At the time you saw Frank, 
the negro was standing there at the elevator?” “Yes, sir; 
he wasn’t sweeping, he was standing there with his hand on 
the truck looking around.” “Did he see you and Prank?” 
“I guess he must have seen us.” “Where was Conley when 
he went down the steps?” “Standing in front of the eleva- 
tor.” “IIow close did Prank pass Conley?” “As close as 
from here to that table, about foui' feet.” “Conley was still 
standing there with his hand on that thing, is that true?” 
“Yes sir.” 

“That’s exactly like Conley says.” And here’s another 
thing: This woman, Mrs. Small, t<«tifies about that eleva- 
tor, — ^it shakes the whole building, I said, anybody in the 
world could tell it if the. machinery wasn’t running? She 
says, “No, anybody in the world could tell it if the machin- 
ery wasn’t running, but you ran’t notice it unless you are 
close to the elevator.” I asked “If there was hammering 
and knocking, would you still hear the elevator?” She said, 
“You could if you get close to it.” Well, of course, you could, 
nobody disputes that. “If the elevator was up here, and 
you were back in the rear and there was hammering and 
knocking going on, you couldn't?” “No sir.” And that dis- 
poses of that point, that’s the truth on that 
Now, Mrs. Carson had already sworn here positively that 
she didn’t go down to see that blood, hasn’t shef There were 
too many of these people over there at the factory who had 



LEO M. FRANK. 




Been that blood, — that blood that at first wasn't bloml. it was 
paint, and then wasn’t paint but was cat's blootl or blocul 
from somebody that was injured, and then wasn*t fri'sh 
blood but was stale blood — too many of them had stvii it. 
‘*On Wednesday I had no business back then*. T was then* 
one day but can’t remember. ” **What did you back then* 
for!” “A crowd of us went at noon to see if we could see 
any blood spots.” ”Were you successful?” “Xo sir." 
”Who went with you?” And lo and beliold, 5ri*s. Carson, 
the mother of Rebecca, had already stat«‘d that she didn't po 
about it, the very first person that this Mrs. Small n*fers t«>— 
*‘Well, Mrs. Carson.” “Mrs. Carson went with you,” T said. 
“Yes sir, she saw’ the places wdiere the blood was said to 
be.” “You know she W’as there, you arc pretty sure she w'as 
there?” Mrs. Small said “Yes sir.” “Tt look»‘d lik.‘ what ?” 
“Looked like powder,” “How’ much of it down there?” “A 
small amount, just a little, lookc*d like some of the pirls had 
heen powderinp their face and spilh*d powder.” You kimw 
hotter than that, I came hack to tin* subject, “What makes 
you say Mrs. Carson w’ent dowm there with you?” Answer 
— ^‘^Beeause curiosity sent ns down then*.” “Bid curi«>sity 
send her dowm there too?'’ “Wc W'ont Imek afterwards.” 

Now, gentlemen, sonn»body swon*. — and I put it up to ytm, 
too, — somebody eominitted perjury! “Yon wtTe going haek 
yourself and wmit to g<*t her?” “Yes sir.'’ “She didn’t 
make any objection to going dowm, did she?'’ “No sir." 
“Don’t you know she didn’t go?” “I know%” she says, “that 
she did.” 

All right; if this ca 5 *c is founded on perjury, it’s the kettle 
calling the pot black, and I haven’t dealt in glittering gen- 
eralities, I have set forth specific cases. But that isn’t in- 
tended to be exhaustive, that’s a mere summary of a few of 
these instances, they are too numerous to mention. Tlie 
truth is that there is no phase of this case, where evidi'uce 
was needed to bolster it up that somebody hasn’t come in, 
you say, willingly and without pay, because, you say there is 
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no slush fund back of this case. Now, let’s pass on here a 
little bit. 

They tried mighty hard to break down this man Albert 
McKnight with Minola — and I believe I’ll leave that for a 
little later and come now to this statement of Frank’s. Gen- 
tlemen, I wish I could travel faster over this. I’m doing the 
very best I can, I have a difficult task and I wish I didn’t 
have it to do at all 

NoW) gentlemen, I want to discuss briefly right here thesi* 
letters, and if these letters weren’t “the order of an all-ruling 
Providence I should agree with my friends that they are the 
silliest pieces of stuff ever practiced; but these letters have 
intrinsic marks of a knowledge of this transaction,” these 
pads, that pad, — ^things usually found in his office,— this man 
Frank, by the language of these notes, in attempting to fas- 
ten the crime upon another, “has indelibly fixed it upon him- 
self.” I repeat it, these notes, which were intended to fix the 
crime upon another, “have indelibly fixed it upon this de- 
fendant,” Leo M. Frank. The pad, the paper, the fact that 
he wanted a note, — you tell me that ever a negro lived on the 
face of the earth who, after having killed and robbed, or rav- 
ished and murdered a girl down in that dark basement, or 
down there in that area, would have taken up the time to 
have written these notes, and written them on a scratdi pad 
which is a tiling that usually stays in the office, or written 
them on paper like this, found right outside of the office of 
Frank, as shown on that diagram, which is introduced in evi- 
dence and which you will have out with youf You tell me 
that that man, Jim Conley, sober, as Tillander and Graham 
tell you, when they went there, would have ravished this girl 
with a knowledge of the fact that Frank was in that house t 
I tell you no. Do you tell me that this man, Jim Conley, 
“drunk as a fiddler’s bitch,” if you want it that way, would, 
or could have taken time to have written these notes to put 
beside the body of that dead girl? I tell you no, and you 
don't need me to tell you, you know it The fact, gentlemen 
of the jury, that these notes were written — ah, but you say 
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that it’s foolish. You say it’s foolish. It's ridiculous. It 
was a silly piece of business, it was a great folly ; but murder 
will out, and Providence directs things in a mysterious way, 
end not only that, as Judge Bleckley says, “Crime, whenever 
committed, is a mistake in itself; and what kind of logic is 
it that 'will say that a man committed a crime, which is a 
great big mistake and then in an effort to cover it up, won’t 
moke a smaller mistake f” There’s no logic in that position. 
The man who commits a crime makes a mistake, and the man 
who seeks to cover it up nearly always makes also a little 
miiB talrA. And this man here, by these notes, purporting to 
have been written by little Mary Phagan, by the verbiage and 
the language and the context, in trying to fasten it on an- 


other, as sure as yon arc sitting in this jury box “has indeli- 
bly fastened it on himself.” These gentlemen saw the signifi- 
cance of the difference between Scott's cvidetH-e, when be 
was before the Coroner, — and he wasn’t quizzed there par- 
ticularly about it, — “1 told her no,” and “1 told her I didn’t 
know;” to tell that little girl “No,” would have given her no 
excuse, according to their vray of thinking, to go back to see 
whether that metal had come or not, but to tell her “I didn’t 
know,” would lure her back into the snare where she met her 
death. And your own detective, Scott, says, after he gave 
the thing mature deliberation, that this man on the Monday 
evening, — and he was so anxious about getting a detective 
that he had that man Schiff telephone thre.- times, three 
times, three times, three times,— ronn'inber that,— so anxious 
was he. Scott says, after thinking over the inatti r, that Beo 
M. Frank told that girl that he didn’t know whether the 
metal had come or not, and she went hack tl.erc to see about 
the metal, and he followed her hack tlierc. 

I’ll tell you another thing, that old Starnes and f amp te 
and Rosser, and even Newport Lanford, if he had been called 
in, and even if I had been called in, to save my life, could not 
have known that the verj' word that Leo M. Frank ‘|‘- 
cording to Jim Conley when Conley says Frank tohl hu 
“I’m going to chat with a girl,” would have been used ex- 
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aetly four times, as I’ll ^ow you when I come to read this 
statement by Leo M. Frank, for he chatted, and he diatted, 
and he chatted, and he chatted, according to his own state- 
ment. This letter that I hold in my hand says that this 
negro “did it.” Old Jim Conley in his statement here, which 
I hold in my hand, eveiy time he opened his mouth says “I 
done it.” Old Jim Conley, if he had written these notes, 
never would have said “this negro did it by his self” but 
Fri^ wanted it understood that the man that did do it, 
“did it by his self.” Jim Conley says that Frank says he 
wanted to chat, and four times in this statement before they 
suspended to go out and let you refresh yourself, this man 
Frank had said that somebody came in the office “to chat,” 
and Mr. Arnold, in making his argument to the jury, real- 
ized, because he is as keen and as smart as they ever get to 
be, the force of that word and endeavored to parry the blow 
which I now seek to give this defendant. 

And you tell me that old Jim Conley, after he had robbed 
and murdered, or after he had ravished and murdered this 
girl, when he would have had no occasion in the world to have 
cared whether her dead body was found right there at that 
chute, was such a fool as to take the time to take her body 
way back there in the basement and hide it behind the cor- 
ner of that room? I tell you that it never occurred. That 
body was taken down there and put in the place where it was. 
Why ? Because she was murdered on the second floor, where 
the blood spots arc found, and because Leo M. Frank, the 
superintendent of the plant, saw and felt the necessity that 
that girl’s body should not be found on the second floor of 
the pencil factory, but, to use the language which he put in 
the letter or telegram which he sent to Adolph Montag in 
New York, “in the cellar.” My! My! “That negro flreman 
down here did this.” 

Now, let’s see how many times Jim says “done it”; “I 
locked the door lilm he done told me, I remembers that be- 
cause the man what was with the baby looked at me like he 
thought I done it.” That’s when they ran into the man that 
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Jim says looked at him like he thought ‘ I done it.*’ 
It’s the difference between ignorance and (‘duoatioii. and 
these notes that you had that man prepare in your office on 
this paper that stayed on that floor and on that pud that 
came from your office, bear tlie marks of your diction, and 
Starnes and Campbell, "with all their ingenuity, couldn’t have 
anticipated that old Jim would get up here and state that 
“this man looked at me when he ran into that baby, like I 
done it;” and couldn’t have made him say “I loikt^l the 
door like he done told me;” and couldn’t have said ‘‘I went 
on and walked up to Mr. Frank and told him that girl was 
done dead, he done just like this and said sh-h-h.” I could go 
on with other instances. 

And there’s your word “chat,” “chat,” “chat,” “chat,” 
four times, I’m going to read it to you, it’s here in black and 
white, and you can’t get around it. This girl went down 
there in that scuttle hole? Listen at this, — ^j-ou didn’t want 
to say that she went back there to see about the metal, but 
you knew that the ladies’ water closet was back there, and 
you make this poor girl say “I went to make water,” “I 
went to make water, he pushed me down that hole, a long, 
tall, black negro” — ^“long, slim, tall, negro, I write while he 
play with me.” And this note says “that long, tall, black 
negro did it by his self.” Make water? Where did she go to 
make water ? Right back there in the same direction that she 
w'ould have gone to see about the metal. You tell me, except 
providentially, that that would have crept in here? You tell 
me that old Jim Conley, negro, after he had struck that girl 
with that big stick, — which is a plant as sure as you arc liv- 
ing here and as sure as Newt Lee’s shirt was a plant,— you 
tell me that negro felt any inducement or necessity for leav- 
ing that girl’s form anywhere except where he hit her and 
knocked her down? You tell me that he had the ingenuity, 
— and mark you, Starnes and these other men weren’t there 
then to dictate and map out, — ^you tell me that he would 
write a note that she went back to make water when there’s 
no place and her usual place was up there on the second floor? 
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I tell you, gentlemen of the jury, that a smarter man than 
Starnes, or a smarter man than Campbell, a smarter man 
than Black, a smarter man than Rosser, in the person of Leo 
M. Frank, felt impelled to put there these letters, whieh he 
thought would exculpate him, but which incriminate and 
damn him in the minds of every man seeking to get at the 
truth. Yet you tell me there’s nothing in circumstantial 
evidence, v^hen here’s a pad and there’s the pad and there’s 
the notes, which you must admit, or which you don’t deny, 
old Jim Conley wrote, because you say in your statement you 
had got numerous notes from him, and yet, the very day, at 
the police station, according to your own statement, when 
you wrote that, you saw the original of these, and you didn’t 
open your mouth, you didn’t say a word, you didn’t direct 
the finger of suspecion against this man Jim Conley, who 
had been infamously directed to keep quiet to protect you. 
Things don’t happen that way, gentlemen, and you know it. 
There isn’t an honest man on that jury, unbiased, unpreju* 
diced, seeking to get at the truth, but what knows that these 
letters, — silly t Yes, silly, except you see the hand of Provi- 
dence in it all — that don’t know that the language and the 
context and the material out of which they are written were 
written for the protection of Leo M. Frank, the superinten- 
dent of this factory, who wired Montag to tell his uncle “if 
my uncle inquires about me state that I am all right, the po- 
lice have the thing well in hand and will eventually solve the 
problem,’’ and the girl was found dead, not in the factory, 
but in the cellar. The man who wrote the note, “nothing 
startling has happened in so short a time,’’ wrote it with 
a knowledge and conscious of the fact that this poor girl’s 
life had been snuffed out even at the time he penned the 
words. 

You’ll have this out with you, you look at them, if you can 
get anything else out of them you do it, and as honest men, 1 
don’t want you to convict this man unless you are satisfied 
of his guilt beyond a reasonable doubt, but don’t let that 
doubt be the doubt of a crank, don’t let it be the doubt of a 
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man who has conjured it up simply to acquit a friend, or a 
man that has been the friend of a friend; let it be the doubt 
of an honest, conscientious, upright juror, the noblest work 
of Almighty Qod. 

Now this statement. I tell you, gentlemen of the jury, 
that when this statement you heard Frank make is scanned, 
it is susceptible of but one construction, and that is, that 
it is the statement of a guilty man, made to fit in these gen- 
eral circumstances, as they would have you bi*lievt'— these 
gentlemen here harped a great deal, gentlemen of the jury, 
**are you going to convict him on this, are you going to con- 
vict him on that.” It isn’t the law that circumstantial evi- 
dence is inferior to direct and positive evidence, and it is 
correct to instruct the jury that there is nothing in the na- 
ture of circumstantial evidence that retulers it less n*l table 
than other classes of evidence. The illustration that they 
would seek, gentlemen of the jur>% not by clir<*ct language 
did they do it in their argument to you, bt^eaiisc we had 
already read them this authority, but they wouhl bring up 
this isolated fact and that isolated fact and they would say 
“are you going to convict him on that?” I don’t ask your 
conviction on tliat. Two illustrations, first, each of the inci- 
dental facts surrounding tlie main fact in issue, is a link in 
a chain, and tliat the eliain is not stronger than its weakest 
link, this autliority says is generally rejeeled as an incorrect 
metaphor and liable to iniseoiistructioii. Tin* second illustra- 
tion and the one that is ajqiroved is, eaeli of tlie incidental 
facts surrounding the inain facts in issue are eoni|>ari*(l to 
the strands in a rojie, wliere none of thi*m may Im- siiflieieni 
in itself, but all taken together may be strong enough to es- 
tablish the guilt of tin* accused beyond a reasonable doubt. 

And so they took isolat<*<l instance after isolat«*d instance 
and then said “are you going to eonvi<*t him on that ? f say 
no. But I do say that these iiistanees each constitute a 
chain, or a cord, — a .strand in a cable, and that, wln*n you get 
them all, all together, you have a eable that ought to liang 
anybody. That’s the proposition. Xot on this isolated in- 
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stance or that one, but upon all, taken together and bound 
together, which make a cable as strong as it is possible for 
the ingenuity of man to weave around anybody. 

Now, listen at this statement and let’s analyze that as we 
go on a little. I don’t know whether this man’s statement 
to the jury will rank along with the cross^xamination of 
that celebrated pervert, Oscard Wilde, or not, but it was a 
brilliant statement, when unanalyzed, and if you just simply 
shut your eyes and mind to reason and take this statement, 
then, of course, you are not going to convict. But listen to 
what our Courts say about these statements — I have already 
read it to you, but I want to read it again. “Evidence given 
by a witness has inherent strength which even a jury cannot 
under all circumstances disregard; a statement has none.’’ 
No cross-examination, no oath, merely a statement adroitly 
prepared to meet the exigencies of the case. 

Now, listen at this. This man Frank says “I sat in my of- 
fice checking over the amount of money which had bt^en left 
over” — not the cash, not cash, but the amount of money 
which had been left over — ^“frora the pay-roll” — from the 
$1,100.00 that they had drawn Friday, and to this day, we 
don’t know how much was left over, and we don’t know 
whether what was left over coupled with the cash left on 
hand would make this bundle of bills that old Jim says was 
shown to him and taken back, when Frank wanted to get him 
to go down into the dark cellar and bum that body by him- 
self, and old Jim says “I’ll go if you go, but if I go down 
there and bum that body, somebody might come along and 
catch me and then what kind of a fix will I be in ? ” And I’ll 
tell you right now, if Jim Conley had gone down in that cel- 
lar and had undertaken to have burned that body, as sure 
as the smoke would have curled upward out of that funnel 
towards Heaven, just so certain would Leo M. Frank have 
been down Ibere with these same detectives, and Jim Conley 
would have been without a shadow of a defense. But old 
Jim, drunk or sober, ignorant or smart, vile or pure, had too 
much sense, and while he iras willing to write the notes to 
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be put by the dead body, and was willing to help this man 
take the body from the second floor, whore the blood was 
found, into the basement and keep his mouth shut and to 
protect him, until the combined efforts of Seott and Hlaek 
and Starnes and all these detectives boat liim down and madt^ 
him admit a little now and a little then, ho wasirt willing, 
and he had too much sense, to go down into that basoinont to 
do that dirty job by hinist^If and cr*»mato the n'liiains of this 
little girl that that man in his passionate lust had put to 
death. You don’t show that ho didn't have the money, and 
the truth of the business is, I expect, that out of that $1,- 
100.00 for the pay-roll, and s|?30.00 in cash whioh you had, if 
the truth were known, you offered old Jim ('(uihy ami bought 
him \vitli that .15200.00 just as surely as Judas Isearicit im- 
]daiitod the kiss for the thirty shekels. 

He says that “No one came into my office who asked for a 
pay envelope or for the pay envelope of another.*’ This ruii- 
iiing-niato and friiMid of the dead girl 1<*Us you umlcr cmth 
that she went there on Friday evening when they wen* i>aiil, 
with the knowledge that little Mary wasn t there, and as she 
had done on previous occasions, songlit to gi*t th»* mom*\ to 
take to her. And I'll show you wlicii T get to tin* States 
ease later on that this dialMilical ]>lot, of whteh yon have made 
so much fun, is foniid*‘d in rea.son and n*ally did exist, ami 
that this man really, goaded on by ])assion, had bi‘en expect- 
ing some time before to ultimately, not inurd«*r this little 
girl, but cause her to yield to his blandishments uml deflower 
here without her resistance. Let me do it right now. 

Way back yonder in March, as far hack as March, little 
Willie Turner, an ignorant countr>^ boy, saw Frank trying 
to force his attentions on this little girl in the metal room; 
he is unimpeached, he is unimpeachable. She backed off and 
told him she must go to her work, and Frank said “I am su- 
perintendent of this factory','^— a species of coercion— “and 
I want to talk to you/' You tell me that that little girl that 
worked up there and upon the same floor with you in the 
metal department, and you had passed right by her machine, 
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this pretty, attractive little girl, twelve months, and a man 
of your brUliant parts didn’t even know her, and do yon tell 
me that yon had made up the pay-roll with Schiif fifty-two 
times daring the year that Mary Phagan was there and still 
yon didn’t know her name or nnmberf Yon tell me that this 
little country boy who comes from Oak Grove, near Sandy 
Springs in fhe northern part of this county, was lying when 
he got on that stand? I’ll tell you no. Do you tell me that 
little Dewey Hewell, a little girl now from the Home of the 
Good Shepherd in Cincinnati, who used to work at the Na- 
tional Pencil Company, who probably has lost her virtue 
though she is of such tender years, was lying when die tells 
you that she heard him talking to her frequently, — ^talked to 
Mary frequently, placed his hands on her shoulder and called 
her Mary? You tell me that that long-legged man, Gantt, 
the man you tried to direct suspicion towards, the man Schiff 
was so anxious to have arrested that he accompanied the 
police, that you said in your telegram to your uncle, had the 
case in hand and would eventually solve the mystery, — do 
you tell me that Gantt has lied when he tells you that this 
man Frank noticed that he knew little Mary and said to him, 
“I see that you know Mary pretty well?” 

I am prq>ared to believe, knowing this man’s character as 
shown by this evidence, that way back yonder in March, old 
passion had seized him. Yesterday Mr. Bosser quoted from 
Bums, and said it’s human to err; and I quote you from the 
same poem, in which old Bums says that “there’s no telling 
what a man will do when he has the lassie, when convenience 
snug, and he has a treacherous, passionate inclination.’’ 
There’s no telling what he will do when he’s normal, there’s 
no telling what he will do when he’s like other men, but oh! 
gentlemen, there’s no telling what a pervert will do when 
he’s goaded on by the unusual, extraordinary passion that 
goaded on this man, Leo M. Frank, when he saw his oppor- 
tunity with this little girl in that pencil factory, when she 
went back to find out if the metal had come. 

You tell me that all of these people have lied, — ^Willie Tur- 
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nor has lied! Dewey Hewell has lied t That Oantt has lied f 
That Mias Ruth Robinson has liedt And even Frank, in his 
etatemoit, admits that he knew Mary well enough to know 
that Gantt was familiar with her, because Chief Detective 
Harry Scott was told on Monday, April 2Sth, that this man 
Gantt was familiar with little Marj*. And yet you expect an 
honest jury of twelve men — although out of your own mouth 
you told these detectives, whom you win'd your uncle would 
eventually solve the problem, you told them that this man 
Gantt was so familiar with her that yon direeti'd suspicion 
towards him. How did you know it if you didn’t know little 
Mary? And in addition, as I have stated, you tell me that 
this brilliant man had helped to make out the pay-roll for 
fifty-two times and seen little Mary’s name there, and he 
didn’t even know her name and had to go and get his book 
to tell whether she worked there or not ? And I wouldn’t Iw 
at all surprised, gentlemen of the jury — ^it’s your man 
Prank’s own statement,— that sliortages occurred in the cash 
even after this man Gantt left,— I wouldn’t be at all sur- 
prised if the truth of the business is that this man covetetl 
that little girl away back yonder in March. I wouldn’t la* at 
all surprised, gentlemen, and, indeed, T submit that it s the 
truth, that every one of these girls has told the truth when 
they swore to you on the stand that hack yonder in March, 
after this little girl had come down to work on the office 
floor in the metal department, that they observed this man. 
Leo M. Prank, making advances towards her and using his 
position as superintendent to force her to talk with him. I 
wouldn’t be at all surprised if he didn’t hang around, I 
wouldn’t be at all sprprised if he didn’t tr>' to get little Mair 
to yield. I wouldn’t he surprised it he didn’t look upon this 
man Gantt, who was raised on an adjoining farm in Cobh 
County, as an obstacle to the accomplishment of the evil P'*’’ 
pose which he had in hand, and I wonldn t he at all surprise 
if, instead of discharging Gantt for a one dollar 
which Gantt says “I’ll give up my job rather 
you put him out of that factory because you thought he stood 
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in the way of the consummation of your diabolical and evil 
plana. 

And you aay that you and Schiff made up the pay-roll Fri- 
day, and I wouldn’t be at all surprised that, after little Maiy 
had gone and while you and Schiff were making up the pay- 
roll Friday afternoon, you saw little Mary’s name and you 
knew that she hadn’t been notified to come there and get her 
money Friday afternoon at six o’clock, and then, as early as 
three o’clock, — yes, as early as three, — knowing that this 
little girl would probably come there Saturday at twelve, at 
the usual hour, to get her pay, you went tip and arranged 
with this man Jim Conley to look out for you, — ^this man Jim 
Conley, who had looked out for you on other occasions, who 
had locked the door and unlocked it vdiile you carried on your 
immoral practices in that factoiy, — yes, at three o’clock, 
when you and Schiff were so busy working on the pay-roll, I 
dare say you went up there and told Jim that you wanted 
him to come back Saturday but you didn’t want Darley to 
know tliat he was there. And I wouldn’t be at all surprised 
if it were not true that this little Helen Ferguson, the friend 
of Mary Phagan, who had often gotten Mary’s pay envelope 
before, when she went in and asked you to let her have that 
pay envelope, if you didn’t refuse because you had already 
arranged with Jim to be there, and you expected to make the 
final onslaught on this girl, in order to deflour and min her 
and make her, this poor little factory girl, subservient to 
your purposes. 

Ah, gentlemen, then Saturday comes, Saturday comes, and 
it’s a reasonable tale that old Jim tells you, and old Jim says 
“I done it,” — ^not “I did it,” but *‘I done it” just exactly 
like this brilliant factory superintendent told him. There’s 
your plot. I’ll tell you, you know this thing passion is like 
fraud, — it*s subtle, it moves in mysterious ways; people don’t 
know what lurks in the mind of a libertine, or how anxious 
they are, or how far ahead they look, and it isn’t at all im- 
probable, indeed, I submit to you as honest men seeking to 
get at the tmth, that this man, whose character was put in 




LEO M. PR^INK. 


;ir. 

iKue and tom down, who refused 1o go into specific instances 
on cross-examination, if he didn't contemplate this little 
girl’s min and damnation it was because ho was infatuated 
with her and didn’t have the power to control that ungovern- 
able passion. There 's your plot ; and it fits right in and jams 
right up, and you can twist and turn and wabble us much as 
you want to, but out of your own mouth, when you told 
your detective, Scott, that this man Gantt was familiar with 
that little girl, notwithstanding at other places in this state- 
men you tried to lead this jnrj* of honest men to believe you 
didn’t know her — I toll you that he did know her, and you 
know that he knew her. 

What are you going to believe'; Has this little Ferguson 
girl lied? Is this little factory girl a hair-brained fanatic 
suborned to come up here and perjure herself, by John 
Starnes or Black or Campbell or any of the detectives? 1>»> 
you tell me that such a thing can be done, when the State of 
Georgia, under the law hasn’t a nickel that this girl could 
get? I tell you, gentlemen, you know that’s a charge that 
can’t stand one instant. 

Now, lie says right here in his statement that he kept the 
key to his cash box right there in his tlesk. Well, he iiinkeM 
a very beautiful statement about these slips — hut I 'll pass 
that and come to that later. He explains M*hy they wen- put 
on there April 28th, and so forth. Now, here’s the first refer- 
ence tliat he makes to “chatting”; “I stopped that work 
that I was doing that day and went to the outer <iftiec and 
chatted with Mr. Darley and Mr. Campbell.” “1 should fig- 
ure about 9:15, or a ({uarter to nine. Miss Mattie Smith came 
in nod asked for her pay envelope.” Jim is corroborated 
there, he identified Miss Slattic Stnith and told with partic- 
ularity what she did. He says, “I kept my cash box in the 
lower drawer of the left hand side of my desk.” Jim sa.vs 
that’s where he got some cash. This man also shows he took 
a drink at Cruickshank’s soda fount and two or three times 
during this statement he showed that he was doing at the 
soda fount exactly as Jim says he was doing as they came on 
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back from the factory. Again he aaya, “but I know there 
was scTcral of them and I went on (diatdng with Mr. Mon- 
tag.” I told yon I was goii^ to read yon this, and I jnst 
wanted yon to know we were going to have this out with 
you. Another thing he says, **I moved the papers I brought 
back from Montag’s in the folder;” old Jim says he had 
the folder and put the folder sway; ”I would look and see 
how far along the reports were which I used in getting my 
financial statement up every Saturday afternoon, and, to 
my surprise, I found the sheet which contains the record 
of pencils packed for the week didn’t include the report 
for Thursday, the day the fiscal week ended, that’s the 
only part of the data that Schiff hadn’t got up.” ”A short 
time after they left my office, two gentlemen came in, one 
of them Mr. Graham” — ^Mr. Graham says that he talked to 
this negro down stairs; the negro told him the way to the 
office, and they tried to get around it on the idea there’s 
some difference in color. Well, being in jail, gentlemen, 
changes the complexion of anybody. That man was there, 
Graham says, Tillander says, and he was there for what 
purpose! By whose request! And he wasn’t drunk, either. 
And then he says, “I gave the required pay envelope to 
the two fathers,” this man Prank says, “I gave the pay 
envelope and chatted with them at some length.” 

Mr. Arnold says these darkeys pick up the language and 
manners of the men by whom they are employed. I tell you 
that, if Frank didn’t come in contact with the people that 
worked in that factory more than he would lead you to be- 
lieve, old Jim Conley never had the opportunity to pick up 
words that he uses ; and yet here old Jim says, and even in 
his statement, even in his statement, this man uses the very 
language that Jim puts in his mouth. I just picked out 
four of them, in a very few pages, I don’t know how many 
others there are. 

"Miss Hall finished her work and started to leave when 
the twelve o’clock whistle blew.” Whistle blowing on a 
holiday! Well, maybe it did. I’ll leave that for you to nj. 
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Another place he says “I chatted with them:*' ''Entering, 
I found quite a number of people, among them Darley,’* 
etc. **I chatted with them a few minutes," — musing the 
same words Jim said he used with reference to this girl; 
‘'Miss Hall left my office on her way home; there were in 
the building at the time, Arthur White and Harr>' Denham 
and Arthur While’s wife, on the top floor; to the best of 
my knowledge, it must have been ten or fifteen minutes 
after Miss Hall left my office Avhen this little girl, whom I 
afterwards found to be Marj' Phagan, entered my office 
and asked for her pay envelope.” "This little girl whom 
I aftenvards found" — ^\vhy didn’t you give her her money f 
No, he didn’t give her her money; he knew her all right. 
That child ncA’cr got her money, she never got her money, 
and this man JVank, when Sirs. White came down there at 
12:35, and when he jumped and when Jim (\>nley was still 
sitting down stairs, — the one fact in this case that must 
make you see that Jim Conley didn’t do the deed, — this 
man Frank was at that .safe then, when he jtimi>ed and 
Mrs. White came up, getting *»nt the pay envelope of this 
little girl, who had gone back to the rear to see whether 
the metal had come or not — not to make water, as he stated 
in that note. At the time Frank w'as at that safe and Mrs. 
White came in, she says he jumped. Remctnher that. As 
she went down the stairs at 12:35 she saw tlini Conley, or a 
negro ■who resembled him, and that’s the one incident in 
this case that shows that old Jim Conley didn’t do the deed. 
Then it was after this man had ti])ped up and tipi»ed back, 
— then it was, he had to let Mrs. While go up. l’reviou.Hly 
he had sent up had them to come down, but this time he 
lets Mrs. "White go up, and then after Mrs. White had been 
up there a little "while, and in order not to get caught in the 
act of moving that body, because he knew Mrs. White 
might come down, he knew that these men had their 
lunches and would work and stay up on that floor; at 
12:50, Mrs. White says when die went down she saw Con- 
ley there, at 12:50, and Frank was anxious to get Mrs. 
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“Wliite out of the building, in order that he might call Jim 
Gonle7, if Jim had seen, and his saying that he had seen 
would have given him away ; then it was that he wanted to 
get her out of the building, and he sent her ui>stairs and 
then went upstairs to get her out and pretended to be in a 
big hurry to get out, but according to her evidence, instead 
of going out, he didn’t have on his coat and went back in 
his office and sat down at his desk. Anxious to get out, — 
going to close up right now! Now, that wasn’t the purpose. 

Talk about no blood being found back down there? Talk 
about no blood being found? Well, there’s two reasons why 
there wasn’t any found: This lick the girl got on the back 
of the head down there wasn’t sufficient to have caused any 
great amount of blood, and if old Jim Conley hadn’t 
dropped that girl as he went by the dressing room and the 
thing hadn’t gone out like a sunburst all around there, like 
these men describe it, there wouldn’t have been any blood. 
When you assaulted her and you hit her and she fell and 
she was unconscious, you gagged her with that, and then 
quickly you tipped up to the front, where yon knew there was 
a cord, and you got the cord and in order to save this repu- 
tation which you had among the members of the B’nni 
B’rith, in order to save, not your character because you 
never had it, but in order to save the reputation with the 
Haases and the Montags and the members of Doctor Marx’s 
church and the members of the B’nai B’rith and your kin- 
folks in Brooklyn, rich and poor, and in Athens, then it 
was that you got the cord and fixed the little girl whom 
you had assaulted, who wouldn’t yield to your proposals, 
to save your reputation, because dead people tell no tales, 
dead people can’t talk. And you talk about George Kend- 
ley saying that he would be one to lead a riot, and you talk 
about your ability to run George Eendley with a fan or a 
com shuck. I tell you Frank knew and you know that 
there would have been men who would have sprung up in 
this town, had that little prl lived to tell the tale of that 
bratal assault, that would have run over ten thousand men 
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like you, would have stormed the jail or done anythini?. 
It oughtn’t to be, because that thing ought to be left to be 
threshed out before an upright Court and an honest jury. 

But this man Frank knew, — he didn’t exiiect her to turn 
him down, he paved the way, he had set the snare and lie 
thought that this poor little girl would yield to his impor- 
tunities, but, ah! thank God, she was made of that kind of 
stuff to which you are a stranger, and she resisted, she 
wouldn’t yield, you couldn’t control your passion and you 
struck her and you ravished her, she was unconseious, you 
gagged her and you choked her. Then you got Sirs. ^Vhite 
out, the woman that saw you jump at 12 when you were 
there fixing to see about little Mary’s pay envrlope, which 
you never did give the poor child. And you fu.s.sed a good 
deal about that pocket bo«)k, that mesh bag; I wouldn’t be 
at all surprised if old dim’s statement that Frank had tliat 
mesh bag, didn't keep that mesh bag from turning up iu 
this trial, just exaetly like that plant of i»ld \ewt lice’s 
shirt and just exaetly like that club and just exactly like 
thc.se spots these men found on Jfny loth around that scut- 
tle hole. It worried you too much, it worried you tot> much 
it disconcert(»d your plans. The thing had alri*ady been done 
when Mrs. White got back there at 12:15^ and old tfim t 'on- 
ley was still sitting down tliere waiting patiently for the 
signal that had boon agreed upon, waiting patiently for the 
signals that you bad used when .some other women from the 
fourth floor and other people bad been down there to meet 
you Saturdays and holidays. And the fir.st thing he did 
after he had gagged her with a piece of her underskirt, 
torn from her own underskirt, was In tip np to the frimt, 
'ivhere he knew the cords hnng, and come hack down there 
and choke that poor little child to death. Yon tell me that 
she wasn’t ravished? I ask you to look at the blood — ^you 
tell me that that little child wasn’t ravi.shed? I ask you to 
look at the drawers, that were tom, I ask you to look at 
the blood on the drawers, I ask you to look at the thing 
that hdd up the stoddngs. And I say that as sure as 
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yon are bom, that man is not like other men. He saw this 
girl, he coveted her; others without her stamina and her 
character had yielded to his lust, but she denied him, and 
when she did, not being like other men, he struck her, he 
gagged her, he choked her; and then able counsel go 
through the farce of showing that he had no marks on his 
person I Durant didn’t have any marks on his person, 
either. He didn’t give her time to put marks on his per- 
son, but in his shirt sleeves, goaded on by an uncontrollable 
passion, this little girl gave up her life in defense of that 
which is dearer than life, and you know itl 

Why this man says he had an impression of a female 
voice saying something. How unjust! This little girl had 
evidently — Glisten at that, gentleman, this little girl whose 
name had appeared on the pay-roll, had evidently worked 
in the metal department, and never was such a farce en- 
acted in the courthouse as this effort on the part of able 
counsel to make it appear that that wasn’t blood up there 
on that floor. Absurd! Not satisfied with the absurdity 
of the contention that it’s paint, that it’s cat blood, rat’s 
blood, varnish, they bring in this fellow Lee, who perjures 
himself to say that that man stood there just letting the 
blood drip. Old man Starnes tells you that they saw the 
blood there and chipped it up, and saw the blood right 
along on the route towards the elevator; Jim Conley tells 
you that right there is where he dropped the head so hard, 
and where Frank came and took hold and caught the feet. 

Every person that described that blood and its appear- 
ance bears it out that it was caused by dropping, because it 
was spattered,— one big spot here and other little ones 
around it, — and if human testimony is to be believed, you 
know that was blood — ^that that was blood and not paint, 
you know that it was the blood of Mary Phagan and not the 
blood of Duffy. Duffy says so. You know that it was the 
blood of Mary Phagan because it corresponds with the man- 
ner in which Jim Conley says he dropped the body. You 
know it’s blood because Chief Beavers saw blood there. It 
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spattered towards the dressing room; yon know it was 
blood because Starnes says he saw it was blood and he saw 
that the haskoline had been put over it, — and I'm going to 
read yon this man’s statement, too, unless I give out phya< 
ieally, about this haskoline, it's the purest subterfuge that 
ever a man sought to palm off on an honest jury. 

Starnes tells yon that **I found more blo<)d fifty feet 
nearer the elevator on a nail.” Barrett, — Christopher Co* 
lumbus Barrett, if you will, that discovered the hair that 
was identified, I believe, by Magnolia Kennedy. ^londay 
morning, as soon as they began work, before anybody ever 
had had time to write a reward, — ^Barrett, who was not 
caught in a single lie, Barrett, who though he works for the 
National Pencil Company, had the nmnhood to stand up— I 
trust him and put him up against this man Holloway, who 
says that Jim Conley was his nigger. This man Holloway, 
who made a statement to me in my office, when he didn’t 
see the purpose and the import and the force «if the sugges* 
tion that this elevator key, after the elevator box was 
locked, was always put in Frank s office, but when it !»<•• 
came apparent that t(»o many p«*ople saw this inan hrank 
Sunday morning go there and turn the lever in the power 
box, without going to his office to get the key, then it was 
that this man Holloway, wlm we put up and for whose vo- 
racity we vouched and who betrayed us and entrapped us, 
after he saw the force of the suggestion, after he had told 
us that always, without exception, he had locked this ele- 
vator box himself and put the key in Frank’s office, throws 
us douTi and bv his own affidavit as rend in your presence 
here, made at a time when ho didn't sec the importance of 
the proposition, changed his evidence and perjured him- 
self either to have this jury acquit this guilty defendant, 
his boss and employer, or to get the reward for the convic- 
tion of “his nigger,” Jim Conley. 

Contrast him with Barrett,— Barrett, the man who dm- 
covered the hair on his machine early in the morning and 
whose attention was called to this blood there by the dress- 
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ing room at a time when no reward is shown to have been 
offered and indeed, when you know that no reward was of- 
fered because no executive of this State or of this city of- 
fered any reward during Sunday or as early as 7 or 8 
o ’clock Monday morning. I say to you that this man Bar- 
rett stands an oasis in a mighty desert, standing up for 
truth and right and telling it, though his own job is at 
stake, and you know it. And you may fling your charges of 
perjury just as far as you want to, but I tell you right now, 
gentlemen, that Barrett, when he swore that he found 
blood there at the place where Conley said he dropped the 
body, told the truth; and when he said he found that hair 
on that machine, I tell you Barrett told the truth, and if 
there be a man in this town that rightly desen’^es and who 
ought ta receive the rewards, if there are any, it’s this poor 
employe of the National Pencil Company, who had the 
manhood and the courage to tell the truth, and I hope if 
there be such a thing as a reward to be given to anybody, 
that this man Barrett gets it. But not a single thing did 
Barrett swear but that either didn’t occur before any re- 
wards were offered, or that weren’t substantiated by four 
and five of the most reputable witnesses that could be 
found. And Barrett didn’t make his discoveries May 15th, 
either, Barrett made them Monday morning, April 8th, 
and they haven’t any resemblance to a plant. They come so 
clean and so natural that the most warped and the most 
biased must recognize the fact that Barrett has told the 
truth, the whole truth and nothing but the truth. 

But you can wipe Barrett out of this case and still you 
have got an abundance of firm ground upon which to stand. 
Barrett isn’t shown to have lied, dodged or equivocated. 
Mrs. Jefferson, — and I’m only going to give you a few of 
the people that saw blood there — Mrs. Jefferson saw dark 
red spot about as large as a fan, and in her opinion, it was 
blood, and it was blood. Mel Stanford says he saw the 
blood at the dressing room Monday, dark spots that looked 
exactly like blood and this white stuff, haskoline, had been 
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smeared over it. “It was not there Friday, I know,” said 
Mel Stanford, “because I swept the floor Friday at that 
place. The white substance appeared to have been swept 
over with a coarse broom ; we have such a broom, but the 
one used by me Friday in sweeping over that identical spot 
was of finer straw; the spots were drj* and the dark led 
right up here within five feet of where the smear was." 
Blood and haskoline. 

Jim Conley saw her go up and didn't see her go down. 
Necessary, absolutely necessai?’, that this man should put 
her where he said in his telegram or letter the body was 
found. The discovery made ]^Toiidny hy Barrett and Jef- 
ferson and Mel Stanford and seen hy Beavers and Starnes, 
but not only that, hut reinforced hy Barley, for Barley says 
“I saw what appeared to he hlood spots' at the dressing 
room, a white substance had been smeared over it, ns if to 
hide it." And Quinn says “The spots T saw at or near the 
dressing room looked like blood to me." 

Sometimes you have got to go into the enemy’s camp to 
get ammunition. It’s a mighty dangerous proposition, — 
Doctor Connally knows what a dangerous proposition it is 
to go into the enemy’s camp to get ammunition, he has been 
an old soldier and he will tell you that there is no more dnn- 
geroiis proposition, — T expect hfr. Manguin knows some- 
thing about it, this going into the enemy’s camp to get am- 
munition ; and yet in this case, conscious of the fact that we 
were right, having Darlej’ tied up with an affidavit, we 
dared to go right into the enemy’s camp, and there we got 
the beat evidence of the fact that Prank was more nervous 
than he had ever been kno-wn to be except on two occa- 
sions, one when he had seen a little child killed, and the 
other when he and his boss had had a falling out^this man 
Montag, who was so afraid something was going to be 
twisted in this case— and also Parley saw the blood. It 
was a mighty hard pill for Barley, it was an awful hard 
situation for him, but we drove it up to him and he dared 
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not go back on tbe affidavit which he had signed, though he 
did modify his statements. 

All right; I*m not going to call over all these other i)eo- 
ple, — Mrs. Small and others, — ^though Mrs. Carson denied 
it, she went there, — who claimed to have seen that blood. 
But to cap it all, Mel Stanford says “I swept the floor,” — 
he’s an employe and he’s an honest man, — ^*it wasn’t there 
Friday.” Why? Because old Jim, when he went to move 
that body, put it there Saturday. To cap it all. Doctor 
Claude Smith, the City Bacteriologist, says “I analyzed it 
and I tell you that I found blood corpuscles.” And now 
you come in with the proposition that that blood had been 
there ever since that machinist Lee saw that fellow Duify 
stand there with his Anger cut and let it spout out at the 
end, — a thing Duffy says never happened, and you know 
never happened, and we called on you to produce the paper 
this man Lee said he signed and you can’t do it, because he 
never signed one. Not only that, but your o\ni employe, 
your own witness, Mary Pirk, your own witness, Julia 
Puss, your own witness. Magnolia Kennedy, your own wit- 
ness, Wade Campbell, and your own witness Schiff and 
others whose names are too numerous to take up your val- 
uable time to mention, all say that they saw this great big 
spot there covered over with something white, which we 
know to have been haskoline. 

Now, Harrj'' Scott didn’t manipulate exactly right, so 
they got them some new Richmonds and put them in the 
fleld, and this fellow Pierce, — and where is Pierce? Echo 
answers where? And where, oh, where, is Whitfield? And 
echo answers where? The only man you bring in here is 
this man McWorth. Starnes denies. Black denies, Scott de- 
nies, every witness put on the stand denies, that aroimd 
that scuttle hole anything was seen immediately after that 
murder. Don’t you know that Frank, w'ho went through 
that factory, — ^that Schiff, Darley, Holloway, don’t you 
know that they would have been only too glad to have re- 
ported to Frank that blood spots had been found around 
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that seuttlo hole, juul don't you know tJint Prank would 
have rushed to pet his detective Scott to put the police in 
eharpe of the information tluit blood had been found here? 
But long after Jim Ponlcy had been arrested, after this 
man Holloway had arrested him, after this innn Holloway 
had said that Jim was “his nipper,’* rea1i7!inp the des]>era- 
tion of the situation, renlizinp that somethinp had to be 
forthcominp to bolster up the eharpe that Ponies- did it, 
then it was and not until then that tins man SIcWm'th, 
after he had pone lookinp throuph the factory for a whole 
day, at about 3:J10 oVloek saw seven larpe stains, found the 
envelope and stick ripht there in the corner. 

Xow, he found too much, didn't he? AVasn't that a lit- 
tle too much ? Is there a man on this jury that believes that 
all these officers huikinp as they did there, throuph that fac- 
tory, poinp down in this basement there throuph that very 
scuttle hole, would have overliMikcd seven larpe stains 
which M’cre not found there until May loth? Sci»tt said “I 
looked there just after the murder, made search at the scut- 
tle hole, didn’t see blood spots tliere.’* Starnes says the 
same, Rosser says the same, and these men Mel Stanford 
and Darley botli say they hail been cleaninp up all that 
very area May 3!*d, and yet tlie men who cleaned ii]> and 
all these men never saw them and never even found tlic en- 
velope or the stick. AVhy it’s just in keepinp uilh that 
plant of the shirt at Xewt I.ee’s hmise. I don’t care how 
much you mix this man Black. Boots Ropers says, Darley 
says, that Sunday iiioriiinp, when suspicion ])ointcd towards 
this man Newt Lee, tliat this man Frank, the brilliant (*or- 
nell pradunte and tl)0 man who was so capable at innkinp 
figures that certain parts of his work have never been fixed 
since he left that factory, when lie knew a pir! had been 
murdered down stairs, when he knew that suspicion pointed 
toAvards Xewt Lee, t(»ok that slip out of the clock and stiunl 
there, looked at it, told those men, in nnrwer \o a <|nesti<iii, 
if Xewt Lee Avould haA*e had time to have left and gone 
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home after he killed that girl and changed his clothing, 
that old Newt didn’t have the time. 

Why did he say it then? Because he knew that Lanford 
and Black and the other detectives who were there would 
have examined that slip for themselves, then and there, and 
would have seen that these punches were regular or irreg- 
ular. But he stood there, and because he knew he would 
be detected if he tried to palm off a fraud at that time and 
place, this man of keen perception, this man who is quick at 
figures, this Cornell graduate of high standing, looked over 
those figures which register the pimehes for simply twelve 
hours, — ^not qidte twelve hours, — ^in that presence, sur- 
rounded by those men, told them that Newt Lee wouldn’t 
have had the time, but, ah! Monday afternoon, when he 
sees that there isn’t enough evidence against Newt Lee, and 
that the thing ain’t working quite as nicely against this 
man Gantt, who he told was familiar with this little girl, 
Mary Phagan, and then he suddenly proposes, after a con- 
ference with his astute counsel, Mr. Haas, that “you go out 
to my house and make a search,’’ and then, in the same 
breath and at the same time, he shrewdly and adroitly sug- 
gests to Black that Newt Lee, he has suddenly discovered, 
had time to go out to his house, and forthwith, early Tues- 
day morning, John Black, not having been there before be- 
cause Leo M. Prank told him that Newt Lee didn’t have 
time to go out to his house, but after the information comes 
in then Tuesday morning, John Black puts out and goes to 
old Newt’s house and finds a shirt; that’s a plant as sure as 
the envelope is a plant, as the stick is a plant, as the spots 
around the scuttle hole. And the man that did his job, did 
it too well ; he gets a shirt that has the odor of blood, but 
one that has none of the scent of the negro Newt Lee in the 
armpit. He pots it, not on one side, as any man moving a 
body would necessarily have done, but he smears it on both 
sides, and this carries with it, as you as honest men must 
know, unmistakable evidence of the fact that somebody 
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plaiit6d that shirt sometime Monday, at whose iiistauee and 
suggestion we don’t know. 

And that club business: Doctor Harris says that that 
wound could not have been done with that chib, and Doc- 
tor Hurt says it could not have been done with that club, 
and not a doctor of all the numerous doctors, good men and 
good doctors as they are for some purposes, ever denies it. 
A physical examination of that shirt .shows you that it 
wasn’t on the person when that blood got on it, — there is as 
much blood on the inside or the under side that didn't 
come through to the outside. Lee didn’t deny the shirt, 
but he never did say that it was his shirt. Cornered up as 
he was, not a negro, one negro in a thousand, that wouldn't 
have denied the ownership of that shirt, but old liCe w*as 
too honest to say that it wasn’t his shirt, — he didn’t re- 
member it; and you don’t know whether it was his or not. 

Now this envelope and this stick is found at the radiator, 
at the scuttle hole. May 15th, after the place had been 
cleaned up, according to Darley and other witnesses, in- 
cluding Mel Stanford, and after, as 1 said, it had lieen thor- 
oughly searched by Scott, Campbell, Hosser, Starnes and I 
don’t know’ how’ many others; and then you say that these 
things W’eren't a part and parcel of the same scbctiic that 
caused this man to have Conley write those notes planted 
by the body to draw attention away from him. Centlcinen, 
you can’t get away from the fact that blood was there, you 
can’t do it; now, can you? Just as honest men, now, honest 
men can you get away fnnu that ? If human testimony is 
to be believed, you’ve got to recognize the fact that blood 
was on the second floor, and that there was no bloml at the 
scuttle hole; that the .shirt and the club and the spots werc^ 
plants. 

“She had left the plant five minutes when iTcnunie Quinn, 
the foreman of that plant, came in and told me I coubln’t 
keep him away from the factory even though it was a holi- 
day, at which time I smiled and kept on working” Smilc<1 
and kept on working! “T wanted to kno%v when they would 
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have lunch, I got my house and Minola answered the phone 
and she answered me back that she would have luneh im- 
mediately and for me to come right away. I then gathered 
my papers together and went upstairs to see the boys on 
the top floor ; this must have been, since I just looked at my 
watch, ten minutes to one. Mrs. White states that it was 
12:35, that she passed bj' and saw me, that's possibly true, 
I have no recollection about it, perhaps her recollection is 
better than mine." She remer;hcred it verj' well. 

Now, this Minola McKnight business. Isn’t it strange 
that this man Albert, her husband, would go up there and 
tell that kind of a tale if there wasn’t some truth in itt 
Isn’t it strange that Minola herself, in the tale that they 
seek to have you believe was a lie, should have been sus- 
tained by Mrs. Selig, when she tells you “Yes, I gave her 
$5.00 to go get some change,’’ and Mrs. Frank gave her a 
hat? Do you believe that this hasband of hers didn’t see 
that man Frank when, after this murder, he went home and 
was anxious to see how he looked in the glass, but as the 
people had gone to the oi>era, anxious to get back to keep 
his engagement with Jim Conley? And all this talk about 
Mrs. Selig, about this thing not having been changed. €ien- 
tlemen, are you just going to swalloAV that kind of stuff 
without using your knowledge of human nature ? And you 
tried to mix old Albert up, and right here, I’m going to read 
you a little bit about Albert’s evidence: “Yes sir, he came 
in close to 1:30, I grness, something like that." “Did he or 
not eat anything?" “No sir, not at that time, he didn’t, he 
came in and went to the sideboard in the dining room and 
stood there a few minutes, then he goes out and catches the 
•car." “How long did he stay at the house?" “I suppose 
he stayed there five or ten minutes." “About five or ten 
minutes?" ‘‘About five or ten minutes." “What did he 
do at the sideboard?” “I didn’t see him do anything at the 
sideboard." “Isn’t there a door between the cook room 
and the dining room?" These gentlemen asked him, and 
Albert said, “Yes, this here dining room was open;” yes, 
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they didn’t keep it shut all the time, said Albert. “And 
you know he didn’t eat an.>*thing in that dining roomt’’ 
**Tes, I know he didn’t eat.’’ 

And this is the tale that had been told Craven by the 
husband of Minola MeKnight, and Minoln went down there 
and in the presence of her counsel, stated these things to 
these officers and she never would have done it if it hadn’t 
been the truth. Gordon was down there, n>id he could have 
said — and if he hadn’t said it then he’s unworthy of the 
name of lawyer— “Mijiola, if these thines aren’t true, don’t 
you put your name to it, if y«»n do you are liable to go to 
the penitentiary for false swearing: if yon don’t, the writ 
of habeas corpus is guaranteed to every man, and in less 
than two hours, by an order of a .iudge of the Superior Court 
I’ll have you out of here.’’ And yet, George Gordon, with 
his knowledge of the law, with his knowledge of his client’s 
rights, sits there and lets Minola MeKnight, the cook, who 
is sustained in the statement that she then made, but which 
here in this presence she r»*pudiated, corroborated by hiT 
husband and sustained in many particulars by the Religs 
themselves, — George Gordon sat there and let her put her 
fist to that paper, swearing to a lie that might send her to 
the penitentiary, and he %vas her lawyer and could have re- 
leased her from that prison by a writ of habeas corpus as 
quick as he could have gotten to a judge, because any judge 
that fails to hear a writ of habeas corpus immediately is 
subject to damages and impcaehnxent. 

But Craven was there and Albert was there and this 
woman, MeKnight, sitting there in the presence of her 
lawTrer, this man that was so eager to inject into this case 
something that these men wanted in here all the time, but 
never could get until he got on that stand and swore that 
I had said a thing that you saw by the questions that I 
asked him never did occur, that I was afraid that T would 
get in bad with the detectives — I would get in bad with 
them if I would try to run their business, and T never will 
get in bad with them because I never expect to undertake 
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to ran tiieir bosiness; I’ve got as much as 1 can say grace 
over to attend to my own bosiuess. And you go out there, 
now, and bring in Julius S^sher and a photogranher, and 
all these people, and try to prove this negro Albert Hc- 
Eoight lied, and by the mere movement of that sideboard, 
which Sirs. Selig in her evidence says, even, every time 
they BW^t it was put just exactly back in the same place, 
— ^then you try to break down Albert McKnight’s evidence 
with that. Why, gmitlemen, Albert says that that sideboard 
had been moved, and you know it had been moved, and Al- 
bert McEnight stood, not where these gentlemen soufdtt to 
put him, but at a place where he could see this man Frank, 
who came home, there sometimes, as Albert says, between one 
and two o’clock, after he had murdered the girl, and didn’t 
eat his dinner, but hurried back to the factory to keep his en- 
gagement with Jim Conley, who had promised to come back 
and bum her body in the furnace. 

Tou tell me that Albert would have told that lict You 
tell me that Albert’s wife, in the presence of Albert and 
Craven and Pickett, honorable, upright men, who worked 
for the Beck & Gregg Company, the same firm that Albert 
McKnight works at, — and do you tell me that George Gor- 
don, a man who poses as an attorney, who wants to pro- 
tect- the rights of his client, as he would have you see, sat 
there in that presence and allowed this woman, for her hus- 
band, to put her fist to a paper and swear to it which would 
consign her to the penitentiary ? 1 tell you that that thing 
never happened, and the reason Minola McEnight made 
that affidavit, corroborating this man, her husband, Albert, 
sustained as she is by the Seligs, biased and prejudiced and 
willing to protect their son-in-law as they were, is because 
it was the embodiment of the truth and nothing but the 
truth; and as honest, unprejudiced, unbiased men, you 
know it. 

And you know he didn’t eat anything in that dining 
room, yes, I know he didn’t eat. “Don’t you know you 
can’t sit in that dining room,” says Mr. Arnold, “and don’t 
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you know you coirt sec fruiu the kilehcu into the aiiiin(f 
room, you know that, don’t you!” “Yes sir, you eertninly 
can. see;” and the very ovidenee of the photottraphs and 
Julius Fischer and others who eaine liero, after that side* 
board had been moved, sustains Alliert MeKniKht, and 
shows that once that sideboard is adjusted, }ou eould see, 
as Albert says, and he did seie heeause lie would have never 
told that tale unless he had been there and seen it. “You 
can see in there?” “Yes sir, you can see; hmk in the mir- 
ror in the corner and see all over that dinim; room:” tlial’s 
what Albert swore. And if there’s anybody in the world 
that knows how to get up a plan to sec from the kitehen 
into the dining room or to hear what’s going on among the 
white folks in the dining room, it’s a negro. And Alliert 
told too straight a tale, he told too reasonable a tale. 
“Don’t you know that you can’t lisik in the mirror in the 
corner and see it ?” Albert says “ I did do it, 1 stayed there 
about five or ten minutes while he was there and looked in 
that mirror at him, Mr. PVank.” “You stayed there in 
that kitchen on that occasion and looked in the mirror at 
him that five or ten minutes he stayed there?” “ Ves sir.” 
“By looking in that mirror you can see what’s going on in 
that room?” “You can see if the.v arc eating at the table.” 
“Don’t you know that you can’t see in that room by look- 
ing into that mirror?” “Yes sir, you can sec in there.” 
“You can see all over the room?” — tried to make him say 
that — '“No, not all over it exactly.” “But \on can see 
even when they are eating at the table?” “^ou can look 
in that mirror and see in the sitting mom and through that 
dining room,” said Albert, “to a certain extent.” And he 
says he never was in the dining mom in his life. Thai’s 
reasonable. “You were right side of the hack dof>r of the 
kitchen?” “Yes, sir.” “Let me give you a litth> drawing; 
now were you sitting right in front of that little hallway 
between the two rooms, in front of jl ?” Says Albert, “Not 
exactly.” “You were sitting right here against the wall, 
weren’t you?” And he said “Yes sir.” “1 don’t know 
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whether it’s fair or not, — ^that’s a fair statement?” And 
Albert Bays, ”1 don’t know whether it’s fair or not, but I 
know I saw Leo M. Frank ‘come in there some time between 
one and two o’clock Saturday, April 26th, and I know he 
didn’t stay hut about ten minutes and left to go to town.” 
And he tells you the way in which he left, and Frank in his 
statement says that, while he didn’t get on that car, he 
went in such a direction as Albert McEnight might have 
naturally supposed he went down there. “Minola she went 
in there but stayed only a minute or two in the dining 
room, I never looked at the clock.” “You don’t know ex- 
actly what time?” “No, but I know it was obliged to have 
been something after one when Mr. Frank came there and 
he came in and went before the sideboard and then went 
back to town.” And he says “I don’t know exactly 
whether he did or not because I have never been in the 
house no further than the cook room.” Then he says ‘‘Who 
did you tell?” “I told Mr, Craven.” “Who is Craven?” 
**ITe is the boss at the plow department at the Beck & 
Gregg Hardware Company;” and that’s the way the de- 
tectives got hold of it, and try all you will to break old 
Albert down, I submit to you, gentlemen, that he has told 
the absolute truth and stands unimpeached. 

August 2‘>. 

Mr. Dorsey : I regretted more than you the necessity for 
your being carried over another week or, rather, another 
Sunday. I was even more exhausted than I anticipated, 
and this morning my throat and voice are in such shape 
that I fear I will not be able to do the case the justice it 
demands. I thought myself, had we not had the adjourn- 
ment that I might have been able to finish my speech and 
His Honor charge you Saturday afternoon, but I am sure 
such would not have been the case. 

When we closed on Saturday, I was just completing a 
brief analysis of the statement made by this defendant. 
I’m not going into any exhaustive analysis of that state* 
ment, because it is not necessary to farther ipconyenienee 
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yon and I haven’t the physical strength, but there is cer- 
tain language and certain statements and assertions made in 
this statement by this defendant which merit sonie considera- 
tion. This defendant stated to you, after His Ilonor bad i*x- 
cluded our evidence and properly. I think, that his wife visiteil 
him at the police station. He says that she was there almost in 
hysterics, having been brought thcTC by her father and two 
brothers-in-law and Babhi Marx— no. ‘*Tlabhi Marx was 
with me, I consulted with him as to the advisability of nl- 
lowing my dear 'wife to come up to the top floor to sec 
those surroundings, city detectives, reporters and snap- 
shotters.” He doesn’t prove that by a living soul and re- 
lies merely upon his own statement. If they could have 
proven it by Habbi Marx, who was there and advised him. 
why didn’t they do it? Do you tell me that there lives a 
true wife, conscious of her husband’s innocence, that 
wouldn’t have gone through snap-shotters, reporters and 
everything else, to have seen him— 

Mr. Arnold, T must object to ns unfair aiul onirntn'ous nn nrtru- 
ment as that, that bLs wife didn’t go there thronirh any roTiscioiwness 
of guilt on his ])ar(. T have sat here and heard the anfnirest argu- 
ment 1 have ever lieard. and I can’t ohji*c| to ii. hnt 1 do tdijeci ti» his 
making any allusiim to the failure of the wife In go a?:d see liin»; it’s 
unfair, it isn’t ilie way t<i treal a man on !ri;il Inr hi'* life. 

The C’oruT. Is llicre :tiiy evidmice fn llial etTeef ? 

.Vr. Dorspit. Here is tlie statement 1 have nvid. 

Mr. Arnold. T oh»ect to hi« drawing any eoncliisifiiis from his 
wife goiu'r or not coiiiir, one way or the other, il’s an outrage upon 
law and d'*eenev aed f*nrne<s. 

The CorfyT. "Wliatever was in the evidenee or the statement I 
must allow it. 

Mr. Dnrsetf. ^T/»t the galled lade winee” — 

Mr. Arnold. T objeet to that. I’m not a *‘gfdled jade,' and 1 vc 
got a right to obieet. I’m not galled at all, and that Htatenwnt is 
entirely uncalled for. 

Frank said that his wife never went baek then* heeaiwe 
she was afraid that the snapshottnrs would fret her pietnre— 
because she didn’t want to go through the line of snapshof- 
ters. T tell you. gentlemen of the jury, that there never 
lived a womau, conscious of the rectitude and innocence of 
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her husband, who wouldn’t have gone to him through anap- 
shotters, reporters and over the advice of any Babbi under 
the sun. And yon know it. Frank says in his statement, 
with reference to these notes written by Conley, “I said I 
know he can write.” How long did it take him to say it, if 
he ever said it. received many notes from him asking me 
to loan him money, I have received too many notes from him 
not to know that he can write.” In other words, says Frank, 
in his statement, I have received notes signed with his name, 
purporting to have been written by him, and he says they 
were written by a pencil. Frank says he said told them 
if you will look in the drawer in the safe you will find the 
card of a jeweler from whom Conley bought a watch on the 
installment plan.” He corroborates Conley there, with refer- 
ence to the watch incident and what occurred there in his 
office when Conley told him not to take any more money out. 
”Now, perhaps if you go to tiiat jeweler you may find some 
sort of receipt that Conley had to give and be able to prove 
that Conley can write.” Scott says that no such thing ever 
happened. But if Frank knew so well that this man Conley 
could write, in the name of fairness why didn’t Frank, when 
he saw those notes at the police station, found beside this 
dead body, then and there say “this is the writing of James 
Conley?” "Why didn’t he do it? Scott denies that any such 
thing happened, or that they came into possession of any in- 
formation from Frank that led to knowledge on their part 
that this man Conley could write. And up to the time that 
they discovered this man Conley could write, this man 
had kept his mouth sealed and it was only the knowledge on 
the part of the detectives and the knowledge on the part of 
Conley that the detectives knew he was lying about his ability 
to write, that forced him to make the first admission that he 
was connected with this crime. He says he knew that Con- 
ley could write. Why, then, did he keep his month riiut 
until the detectives discovered it, when he knew that the 
notes found beside that poor girl’s body was the one key that 
was going to unlock the Phagan mystery? 
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Too knofw why. Ah, you did know that Conley could 
write. You knew it, not only heeauKC he wrote the notes for 
you, through which you sought to place the responsibility 
for this crime on another man. but you knew it Ijeeause he 
ehecked up the boxes of pencils, and he hud written you 
numerous notes to get money from you, just like he borrowed 
money from those other people in that fni'tory. You knew 
that the most powerful fact that could be brought to light 
diowing who committed this dastardly crime was to find 
who penned the notes placed with the iKsly; and yet, al- 
though you saw them, according to your own statement, at 
police headquarters and saw them there the very Smiday 
morning that the crime was committed, not a word, not a 
word, although the notes thcmselv«-s said that the crime was 
done by a negro. It is not neci*asary to discuss that further. 

Frank says, W’ith reference to this visit of Conley to the 
factory, after Conley had gone through over >’oiider and 
demonstrated in detail, as told yon by llrnneh. and in the 
same length of time and almost to the minute that Coidty 
himself says it took, too, though Conhy only knows the riwk 
registered four minutes to one and don’t know anything 
about the balance of the time, he says, with rt«fen>nce to the 
xdsit of Conley to the jail, when Conley want, d to confront 
him “I told them if tiny got the pi-nnission. I told them 
through my friend Mr. Klein, that if they got the permia- 
sion of Mr. Rosser to come, I would speak to them, won « 
speak to Conley and face him or anything they ^ 

tLy got the permission of Mr. Rossi-r. Mr. ^ 

that day up at Talhilah Falls trying a ease. Rut »[•*•» « 
ser gotLek, didn’t he? Mr. Ro.sser didn’t remain at Tallii- 

lah Falls. , 

I tell vou, gentlemen of tlu- jurj', measuring m.v 
I utter them and if vou have wnse enough to g<‘t out of a 

d,»w,r of rrin yoo ko<m «>. *“* 

of the Anglo-Saxon race, never in the hwto y 

race in ALriea never in the history of any oth. r race, did 

4^ flay .c«« . 


an 
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tliat man decline to face him. And there never lived within 
the State of Georgia, a lawyer with one-half the ability of 
Mr. Luther Bosser, who possessed a consciousness of his 
client’s innocence, that wouldn’t have said ''Let this ignor- 
ant negro confront my innocent client.” If there be a negro 
who accuses me of a crime of which I am innocent. I tell you, 
and you know it’s true, I’m going to confront him, even be- 
fore my attorney, no matter who he is, returns from Tallulah 
Falls, and if not then, I tell you just as soon as that attorney 
does return, I’m going to see that that negro is brought into 
my presence and permitted to set forth his accusations. 

You make much here of the fact that you didn’t know what 
this man Conley was going to say when he got on the stand. 
You could have known it, but you dared not do it. 

Mr, Rosser. May it please the Court, that is an untrue state- 
ment; at that time, when he proposed to go through that dirty 
farce, with a dirty negro, with a crowd of policemen, confronting 
this man, he made his first statement — his last statement, he said, and 
these addondas nobody ever dreamed of them, and Frank had no 
cliance to meet them; that’s the truth. You ought to tell the truth, 
if a man is involved for his life; that’s the triitli. 

Mr. Dorsey, It does not make any difference about your adden- 
das, and I’m going to put it right up to this jury — 

Mr. Rosser, May it please the Court, have I got the right to 
interrujit him when he mis-states the facts? 

The CouHT. Wlienever he g(K‘s outside of the record. 

Mr. Rosser, Has he got the right to comment that I haven’t exer- 
cised my reasonable rights? 

The Court. No, sir, not if he has done that. 

Mr, Rosser. Nobody has got a right to comment on the fact that 
I have made a reasonable objection. 

Mr. Dorsey, But I’m inside of the record, and you know it, and 
the jury knows it. I said, may it please Your Honor, that this man 
Frank declined to be confronted by this man Conley. 

Mr. Rosser, That isn’t what I objected to; he said that at that 
meeting that was proposed by Conley, as he says, but really proposed 
by the detectives, when T was out of the city, that if that had been 
met, I would have known Conley’s statement, and that’s not true; T 
would not have been any wiser about his statement than I was here 
the other day. 

The Court. You can comment upon the fact that he refused to 
meet Frank or Frank refused to meet him, and at the time he did il. 
he was out of the city. 

Mr. Arnold, We did object to that evidence, Your Honor, but 
Your Honor let that in. 
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The Court. I know; po on. 

Mr. Dorsey. They see the foree of it. 

Mr. Rosser. Is that a fair comment, Your Honor, if I make a 
reasonable objection, to say that we sec the force of it? 

The Court. T don’t think tliat, in reply to voiir obiection, is a 
fair statement. 

Mr. Dorse^j. Now, may it please Yo\ir Honor, if thev don’t see 
the force of it, yon do — 

Mr. Rosser. T want to know, is A our llonurV ruling to be abso- 
lutely dbsrejrarded like that ? 

The CoT'TiT. ^Ir. Dorsey, stay inside of the rerord, and ipiit com- 
menting on what tliey say and do. 

Mr. Dorset/. T am inside* of the rece^rd, and Your Hotmr know*s 
that’s an entirely jumper cominent. 

^Mr. Rosser. Your Honor rides — lie says one thiiip and then says 
Tour Honor knows Im»iut — 

Mr. Dorset/. Aoiir Honor knows I have a riirlit to conunen! 
on the conduct of this defendant. 

The Coi’RT. Of coiii'se, you have, Tnit when tliey •ret up. 1 don't 
think you have any riplit to eoninient on their ohjeetions as tliey are 
makinp: them to the Court. 

Mr. Dorset/. I d<»n't. 

The Court. No. T don't think 

Mr. Dorset/. Isn't everytliinir that o<*eurs in tlie pre>enee of the 
Court, the subject matter for eommeni? 

Tlie Court. No, I don't think yen can comment on these fhonrs. 
You can comment on any eondnet A%’i1hin the province of this trial, 
blit if he makes an ohjeetion that’s sastnined. why, tlien, yon can't 
eommeni on that. 

Mr. Dorset/. Does Yonr Honor say T’rn outside of the word? 

Tlie COT’RT. No, T don’t, hut I say this, yon can eoinineiil on the 
fact that Frank refused t<» nuTt this man. if that’s in the n^eord. you 
have a rijrht to do that. 

This man Prank, a graduate of Cornell, the super- 
intendent of the pencil factorj% ro anxiou.s to ferret 
out this murder that he had phoned SchiflP three times on 
Monday, April 28th, to employ the Pinkerton De1t*etive Agen- 
cy, this white man refused to meet this ignorant negro, Jim 
Conley'. He refused upon the flimsy^ pretext that his coinisf*! 
was out of town, but when his connsfd returned, when he had 
the opportunity' to knetw' at least something of the acensatioiiR 
that Conley brought against this man, he dared not let him 
meet him. It is unnecessary' to take up time diseuRsing that. 
You tell me that the weakest among you, if you were inno- 
cent and a man of black skin charges you with an infamous 
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murder, that any lawyer, Boaser or anybody else, could keep 
you from confronting him and nailing the lief No lawyer 
on earth, no lawyer that ever lived in any age or any dime 
could prevent me, if I were innocent, from confronting a 
man who accused me wrongfully, be he white or bla«^ 

And yon, Leo Frank, went in and interviewed Newt Lee 
down yonder at twdve o'dock, Tuesday night, April 29th. 
And what did yon dot Did you act like a man who wanted 
to get at the truth, who didn’t know it and wanted to get at 
the truth t Ah, no. Instead of going into that room and 
taking up with this negro Newt Lee, the man towards whom 
yon had directed snspidon infamously to save your own 
neck, a man that you would have seen hung on the gallows in 
order to save your reputation with the people on Wadiington 
street and the members of the B’nai B’rith, did you make an 
earnest, honest, conscientious ^ort, as an innocent employer 
would with his employee, to get at the truth T 
No : according to Lee, yon hung your head and quizzed him 
not, but predicted that -both Lee and you would go to hell if 
Lee continued to tell the story which he tells even until this 
good day: and then in your statement here, try to make it 
appear that your detective Scott and old John Black con- 
cocted a scheme against you and lied as to what occurred on 
that Tuesday night. The reason why Frank didn’t put it up 
to Newt Lee and try to get Newt Lee to tell him how that 
murder occurred and what he knew about it, was because 
Frank knew that Lee was innocent, that he was the murderer 
and that he was adding to the dastardly crime of assault 
upon the virtue of this girl, was adding to the crime of 
murder of this girl, another infamous effort to send this negro 
to the gallows in order to save his reputation and neck. 

Listen to this — he’s smart, and just listen how, in his 
statement, he qualifies and fixes it up so that, when we come 
back with rebuttal, the technical law wiU protect him: 
’*Th^ (meaning the detectives) stress the possibility of 
couples having been let into the factory at night” — by night 
watchment No,-- ’”By night Watchman Newt Lee.” Lee 
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had been there hut two or thrive weeks.— thrw weeks. 
Frank could have told you that the dettH'tivt^s stressed the 
fact that couples went in there holidays, Saturtluys and at 
nights, at all times and at any time when other night watch- 
men w'ere there, but Xewt Li*f‘, having been then* but three 
weeks, he effwtively shuts <»ff the State from impt»ai*hiiig his 
statement or contradicting it. and th.‘ivfoii‘. he t,*lls you that 
the detectives stresst^d the fact that coupl. s had Ihmmi in here 
while the night watchman Newt 1 jim\ was watching. — and 
Newt had been there but three weeks. 

That wasn’t the period, that wasn’t th»» time. Puriiig that 
three weeks that old Newt was night watcdiing. there was 
but one person for whom your passion bunietl. and that was 
Mary Pliagan. And she wouldn't inert yon, and she didn’t 
meet you any time duihig that p« riiul that Newt Lee was 
night Avatehing. Ihit in the sumim^r previous, when Dalton was 
seen to go there, if it !»«• not true that couples wen* iidiidtted, 
why didn’t yon make the hold, emphatic, ehalhuiging state- 
ment that at no time were couples ever admittiul? Ami then 
you tell me that that’s a gocsl .stutermMit and a fair statement 
and a frank statement ? 

No^v. another tiling. Tdston to this — 1 r»*acl from the de- 
fendant’s statement: ‘‘Now, Avith reb-rcnce to tlmse spots 
that are claimed to be blood and that Mr. Uarrett ftaiiid, T 
don’t claim they are not blood, they may hav«* been, they 
wert^ right close to the ladies’ dn*.Hsing room, and wv Iiave 
aecidents there, and by the wray, in refenuice to those acci- 
dents, the accidents of which we have reconls an* not the 
only accidents that have happened there. Now. wi* use paint 
and varnish around there, a great deal of it, and w’hile I 
don’t say that this is not blood, it may be, but it could also 
have been paint; I have seen the girls drop bottles of paint 
and varnish and have them break there on the floor, I have 
seen that happen right close to that spot. If that had been 
fi^sh red paint or if it had bet;n fresh red WikkI and that 
haskoline compound, that soap in it which is a great solvent, 
had been put on there in the liquid state, it wouldn’t have 
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riiown up white, as it showed up then, hut it would have 
showed up either pink or red.” 

Now, first, contrast that statement for a moment with 
this statement with reference to the condition of the fioor 
where Barrett worked. There he says there wasn’t a s^t, 
much less a blood spot, — ^“looked at the machineiy and the 
lathe, looked at the table on which the lathe stands and the 
lathe bed and the fioor underneath the lathe and there wasn’t 
a spot, much less a blood spot underneath.” All right; 
yon say that that wasn’t blood, you say that that haskoline 
wouldn’t turn that color. In the name of goodness, in the 
name of truth, 1 ask you, if that haskoline mixed with that 
blood on the second fioor wouldn’t have produced the identi- 
cal result that these witnesses have sworn, if it be true, as 
Mr. Rosser stated, that you don’t attach any importance to 
the cabbage findings and experiments made in this case, why 
didn ’t you devote a little of your time to bringing before this 
jury a reputable chemist and a man who could sustain you in 
that statement? You had that evidence in your possession, 
or if you were able to bring in these medical experts here 
to tear down the powerful evidence of Dr, Roy Harris, as 
eminent an authority as lives in the State of Georgia, in the 
name of truth and fair play, before you men who ought to 
have every fact that will enable you to get at the truth, why 
didn’t you bring one chemist to sustain you? There’s but 
one answer, and you know what it is. Those spots were blood, 
they were blood over which had been placed that substance, 
haskoline, and the color that blood and haskoline would make 
upon that floor was the identical color found there by the 
numerous witnesses who saw it. Important? There is no 
more important fact for you to have shown than that this 
haskoline, when wiped over blood, would have made a color 
the like unto which Prank in his statement would have you 
believe would have been made. 

Are you going to accept the statement of this man, with all 
these circumstances unsupported by chemists or anybody 
on earth, because they couldn’t get them to come in and stol* 
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tify themselves on that point, as against the evidence of all 
these witnesses who have told you that that was blood, and 
against the evidence of Dcu-tor Claude Smith, the City Kaete* 
riologist of the City of Atlanta, who tells you that through a 
chemical analysis he developed the fact that that was blood t 

This defense, gentlemen — they have got no defense, they 
never have come into dost* contact in this case, except on the 
proposition of abuse* and villification. They circle and flutter 
but never light; they grab at varnish and cat s blcMnl and 
rat’s blood and DufTy's blood, but they never knuckle down 
and show this jury that it wasn't bloml; and in view of the 
RtatemeTi+ of that boy, Md Stanford, who swept that fltair 
Friday afternoon, in vit‘w of th** statement of Mrs. tL^fTerson, 
ill view of the statement of Christopher Columbus” Bar 
rett, who tells the truth, notwithstanding the fiiet that he 
gets his daily bread out of the eoffi^rs of the National Peiieil 
Company, 3'ou know that that was the liloofi of this innneent 
vietim of Frank’s lustful passion. 

The defense is uneertaiii and indistinet on another propo- 
sition, they fluttei* and fluriy but never light when it eomes 
to showing you what liole Jim Conley ]Mishe«l )u> victim ilfovii. 
Bid lie shoot her back of that staircase back tln-n-? No. 
TTliy? Beenuse the dust was thick over it. Because uniin- 
peaebed witiie.sses have shown yon if was nailed down; be- 
cause if he bad shot her down that hole, the boxes piled 
up there to tile ceiling would have as effectively concealed 
her body as if she had l>ecn buried in the grave, for some 
days or we<*ks. Bid be shoot her down this other hole in the 
Clark Woodenware Company’s ]dace of husiness? Where 
even if what Schiff says is true, that tlnv kept the shcllue 
there, it would nev#'rthe]ess liave eom'i»ah'd her body a loiig»T 
time than to put it down there by the diisl bin where the 
fireman and p<*ople were eomirig in through the hack door. 
Bid this negro, wdio they say robbed this girl, oven if he had 
taken the time to write the notes, whicli. of eourse, he didn’t 
—even after he had knocked her in the head with that 
bludgeon, which they tell you had blood on it. and robbed 
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her, even if he had been such a fool and so unlike the other 
members of his race, by whom brutal murders have been 
committed, should have taken time to have tied a cord around 
her neck, a cord seldom found down there in the basement, 
according to your own statement, except when it's swept 
down in the trash, but a cord that hangs right up there on 
the office floor, both back there in the varnish room and up 
there in the front. If he had done all that, — a thing you 
know that he didn’t do, after he had shot her down in that 
hole in the Clark "Woodenware Company, down there in that 
wing of the place where they keep this shellac, if they do 
keep it, why would that negro have gone down there and 
moved her body, when she was more securely fixed down 
there f And why was it, will you tell me, if he shot her down 
that scuttle hole, that he wrote the notes and fixed the cord, 
and will you tell me how it happens that, when after tiiis 
man Holloway, on May let, had grabbed old Jim Conley, 
when he saw him washing his shirt and said *‘he’s my nig- 
ger,” — fifteen days afterwards, when squad number two of 
the Pinkerton people had been searching through that fac- 
tory a whole day and right down in that area, the elevator 
being run, the detectives, both the Pinkertons and the city 
force had looked around there immediately after the crime, 
will you tell me how it happened that, if he shot her down 
that hole, that there was so much blood not found until the 
15th of May, and more blood than that poor girl is ever 
shown to have lostT 

Another thing: This man Frank says that “Mr. Quinn 
said he would like to take me back to the metal department 
on the office fioor, where the newspapers that morning stated 
that Mr. Barrett of the metal department had claimed he had 
found blood spots, and where he had found some hair.” Al- 
though he had seen in the morning papers that this man 
Barrett claimed to have seen blood there, before he went 
back to see it, although this thing tore him all to pieces, and 
although he was anxious to employ a detective, — so anxious 
that he phoned Schiff three times to get the Pinhertans 
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down, according to his own statement, Leiumie Quinn had 
to come and ask him back to sec the bIoo<l spots on the sec- 
ond floor, found by this man Barrett. 

Is that the conduct of a man, the head of a pencil factory, 
who had employed detectives, anxious to assist the |wlict*, — 
saw it in the newspapers and yi't Lemtnie Quinn had to go 
and ask him to go back? And then he tells yon in this state- 
ment. whieh is oa.sy to write, was glihly rattled off, a state- 
ment that you might expovt from a nmn that could plot the 
downfall of a girl of such tender years ns little Mary Phagan, 
that he went hack there and examined those hlisid spots with 
an electric flashlight, that he made a parlieiilar and a minute 
examination of them, but strange to say, not even Lemmie 
Quinn comes in to sustain you, and >io man on earth, so 
far ns this .itiry knows, ever saw I.eo M. Vrnnk examining 
what Barrett said and Jeffers<»n saitl and Mel ,‘<tanford said 
and Beavers sjiid ami Starnes said ami a host of others sjiid 
w’as blood near the dressing room on the seeonil flcwr. oti 
know why? Because it never happened. Tf there was a Bjmt 
on this earth tliat this man Frank didn’t want to examim*. 
if there was a spot on earth that he didn’t want any hinod 
found at all. it was on the second fhs'r. the Ihsir whieh. ae- 
cordiiig to his own statement, he was working on when this 
poor girl met her death. 

Schiff. he says, saw those notes down ther.‘ and at police 
headquarters. Frank says he visited the morgue not only 
once but twice. Tf he went down tie r.' and visited that 
morgue and saw that child and identinwl her IssTy and it 
tore him all to pieces, as he tells you it did. let any honest 
man, I don’t care who he h.-. on this jury, seking to fatbe^ 
the m^-sterv of this thing, tell trie why it was. . xcept for the 
answeV that T give you. he went down there to view that 
body again? Rogers said he didn’t look at it : Tilack said ho 
didn’t sec him look at it. 




he did or not. 
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Mr. Dorsey. Bogen tuid he never did look at that body. 

Mr. Arnold. I insiat that isn’t the evdenee. Bogen said he didn’t 
knosr and eonldn’t answer whether he saw it or not, and Black said 
the same thing. 

I’m not going to quibble with you. The truth is, and you 
know it, that when that man Frank went down there to look 
at that body of that i>oor girl, to identify her he never went 
in that room, and if he did look at her long enough to iden- 
tify her, neither John Black nor Rogers nor Qheesling knew 
it I tell you, gentlemen of the jury, that tiie truth of this 
thing is that Frank never looked at tiie body of that poor 
girl, but if he did, it was just a glance, as the electric light 
was flashed on and he immediate^ turned and went into an- 
other room. 

Mr. Roasw. There isn’t a bit of proof that he went into another 
room, I object again, sir, there isn’t a particle of proof of that. 

If that man Frank ever looked at that girl’s face, — I <dial- 
lenge them to produce the record to show it, — ^it was so brief 
that if she was dirty and begrimed and her hair was bloody 
and her features contorted, I tell you that, if he didn’t know 
her any better than he would have you believe he knew her, 
he never could have identified her as Mary Phagan. Never 
could. And I say to you, gentlemen of the jury, that the rea- 
son why this man revisited that morgue on Sunday after- 
noon, after he had failed to mention the subject of death in 
the bosom of his family at the dining table, when he tells 
yon that it tore him all to pieces, there was but one reason 
for revisiting that morgue, and that was to put his ear to 
the ground and see if at that hour there was any whisper or 
suggestion that Leo M. Frank, the guilty man, had commit- 
ted the dastardly deed. 

Black didn’t see him, Rogers didn’t see him. Gheesling 
didn’t see him. One of the earliest to arrive, the superinten- 
dent of the factory (Rogers said he had his eye on him) he 
turned and stepped amde, and he himself said that the sight 
tore him all to pieces, and he seeks to have you believe that 
that automobile ride and the sight of that poor girl’b fea- 
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tnreB aceounta for the nervoiifiness which he displayed; and 
yet we find him going, like a dog to his vomit« a sow to her 
wallow, back to view the remains of this poor little innocent 
girl. And I ask yon. gentlemen of the jnr>% if you don’t 
know that the reason Leo M. Frank went down to that 
morgue on Sunday aftenioon was to see if he could scent 
anything in the atmosphere indieating that the police sna- 
peeted Leo M. Frank! Tie admits his nervonsnem. he ad- 
mits his nervousness in the pn\senee of the oflleers: the Se- 
ligs say that he wasn't neiwons. that he wasn’t nervous Sat- 
urday night when he telephoned Xewt Jah* to find out if any- 
thing had happened at the faetor>\ that he wasn’t nervous 
when he r«‘ad this Saturday Fvening Post. 

He wanted to get out of the view of any man who repre- 
sented the majesty and dignity of the law. and he went in 
behind curtains or any old thing that would hide his counte- 
nance from thoR<» men. 

I come back to the proposition in tin* bosom of his family, 
— notwithstanding he read that Saturday Evening Post out 
there in the hall Saturday night, this thing kept welling in 
his breast to such an extent that he had to mnke a play of 
being composed and cool, and he went in there and tried to 
break up the card game with the laughter that wm the 
laughter of a guilty conscience. Xotwilhstanding the fact 
that he was able, Sunday, at the dir.ing table and in the 
Imsom of his family, when he hadn’t discussed this murder, 
when Mrs. Selig didn’t know that it was a murder that con- 
cerned her, when the whole Selig household were treating 
it as a matter of absolute indifTerenee. if he wasn’t nervous 
there, gentlemen of the jury, surely he w'as. as T am going to 
show you, nervous when he came fae<* to face and had to dis- 
eusR the proposition with the minions of the law. 

He was nervous when he went to nin the elevator, when 
he went to the Ik>x to turn on the power, and he says hem in 
his statement, unsupported by any oath, that he left that box 
open because some member of the fire department had come 
around and stated that you must leave that box open becauas 
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the electricity might innocently electrocute some members of 
the fire department in case of fire. I ask you, gentlemen of 
the jury, what was the necessity for leaving the box open 
when a simple turn of the lever would have shut off the elec- 
tricity and enabled the hey to have been hung up in the 
office, just exactly like old Holloway swore when he didn’t 
know the importance of the proposition, in the affidavit which 
I have and which was submitted in evidence to you, that that 
box was locked and the key was put in Frank’s office? 'Why 
don’t they bring the fireman here who went around and 
gave such instructions? First, because it wasn’t necessary, 
they could have cut the electricity off and locked the box. 
And second, they didn ’t bring him because no such man ever 
did any such thing, and old Holloway told the truth before 
he came to the conclusion that old Jim Conley was *‘his nig- 
ger” and he saw the importance of the proposition that when 
Frank went there Sunday morning the box was unlocked and 
Frank had the key in his pocket. 

Mr, Rosser, You say Mr, Frank had the key in his pocket? N^o 
one mentioned it, that isn’t the evidence; I say it was hung up in 
the ofhee, that’s the undisputed evidence. 

Mr, Dorsey, Holloway says when he got back Monday morning 
it was hung up in the ofTice, but Hoots Rogers said this man Frank — 
and he was sustained by otlier witnesses — ^when he came there to run 
that elevator Sunday morning, found that power box unlocked. 

Mr. Rosser. That’s not wdiat you said. 

Mr. Dorsey, Yes it is. 

Mr. Rosser. You said Frank had the key in his pocket next morn- 
ing, and that isn’t the evidence, there’s not a line to that effect. 

The Court. Do you still insist that he had it in his pocket? 

Mr. Dorsey. I don’t care anything about that; the point of the 
proposition, the gist of the proi)asition, the force of the proposition 
is that old Holloway stated, way back yonder in May, when I inter- 
viewed him, that the key was always in Frank’s office; this man told 
you that the power box and the elevator was unlocked Sunday morn- 
ing and the elevator started without anybody going and getting the 
key. 

Mr. Rosser. That’s not the point he was making, the point he was 
making, to show how clearly Frank must have been connected with 
it, he had the key in his pocket He was willing to say that when 
he ought to know that’s not so. 

The CouBT. He’s drawing a deduction that he claims he’s draw- 
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Mr, Rosser. Ho doesn't claim that. He savs the point is it iraa 
easily gotten m the office, but that V not what he said. 

The Court, ^ou claim that's a deduction ytu are drawing? 

Mr. Dorsey. Why, sure. 

The Court. Now, you don't claim llic evidence shoan that? 

Mr. Dorsey. I claim that tlie power box was standing o|H?n Sun- 
day morning. 

The Court. Do you insist that the evidence shows he had it in 
his pocket? 

Mr. Dorsey. T say that's my recollection, hut Tm willing to waive 
it; but let them go to the record, and the record will sitstain me on 
that point, ^ just like it sustains me on the evidence of this man 
Rogers, which T’in now going to r»*ad. 

Rogers said “Mr. Ohet^sling rnught the face of the dead 
girl and turned it over towards me; I looked then to see if 
anybody followed me, and I saw Mr. Prank step from out- 
side of the door into what I thought was a closet, bttt I iiftei • 
wards found out where Mr. Olwvsling slept, or samebo4ly 
slept, there was a little single l>ed in there.” 

I don’t want to misn'prestuit this tt‘stimony, for goodness 
know\s there’s enough h(»re without rf^sorting to any such 
practice as that, and I don’t want to inisleiid this jury and 
furthermore, I’m not going to do it. Frank says, after look- 
ing at the body, “T identified that little girl as tlie one that 
had been up shortly after the noon of the day previous and 
got her money from me. I tli#'n niiloeked tlie safe and t<M>k 
out the pay roll hook and found tlnit it was true that a lillh? 
girl by the name of ^lary Phagiin did wc»rk in the metal plant 
and that she was due to draw $1.20, tlie pay roll lMK>k showed 
that, and as tlie deteetive had ti»ld me that smne one had 
identified the Imdy of that little girl ns that of Mary Phagafi, 
there could be no c|iiestion hut what it was one and the same 
girl.” And he might liave added, “as T followed her Imek 
into the metal department ami yiroposed to her that she suh- 
mit to my lascivious deinaml.s, I hit her, she fell, she stniek 
her head ; to prot<*<*t my eharaefer, 1 choked her — to proteet 
my reputation I ehoked her, and called Jim Conley to move 
her down to the basement, and for all these reasons, becauae 
I made out the pay roll for fifty-two weeks during which 
time Mary had worked there, I know, for these reasons, al- 
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tiumgli I didn't look at her and cooldn’t have recognized her 
if she was in the dirty, distoifted condition,’' he tells yon in 
this statement, she really was, “bnt I know it was Mary 
Phagan.” 

And he corroborates in his statement these detectives, he 
says down at the undertaking establishment, “went down a 
long dark -passageway with Mr. Rogers following, then I 
came and Black brought up the rear, Gheeding was on the 
(^posite side of the little cooling table, the table between 
him and me; he took the head in his hands, put his finger 
exactly where the wound in the left side back of the head was 
located;” and he seeks to have you believe that he “noticed 
the hands and arms of the little girl were very dirty, blue 
and ground with dirt and cinders, nostrils and mouth, — the 
mouth being open, — ^nostrils and mouth just full of saw-dust, 
the face was all puffed out, the right eye was blackened and 
swollen and there was a deep scratch over the left eye on the 
forehead.” He tells in his statement that in that brief 
glance, if he ever took any glance at all, he saw that. The 
only way in the world to believe him is to say that these men, 
John Black and Boots Rogers, who have got no interest in 
this ease in Gh)d’8 world but to tell the truth, perjured them- 
selves to put the rope around the neck of this man. Do you 
believe itT Starnes is a perjurer, tool Starnes says “when 
I called this man up over the telephone I was careful not to 
mention what had hapi)ened;” and unless Starnes on that 
Sunday morning in April was very different from what yon 
would judge him to be by his deportment on the stand here 
the other day, he did exactly what he said he did. And yet 
this defendant in his statement said he says “what’s the 
trouble, has there been a firef” He says “No, a tragedy, I 
want you to come down right away;” “I says all right;” “I’ll 
send an automobile after you,” and Starnes says that he never 
mentioned the word tragedy, and yet, so conscious, so con- 
scious was this man Frank when Rogers and Black went out 
there and he nervously twitching at his collar, “What’s 
the trouble, has the night watdunan reported anything,” 
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aaked them not, “has there been a flre,“ but “has there been 
a tragedy? But Starnes, the man vho first went after 
Newt Lee, the negro night watchman, becauae he pointed his 
finger of suspicion at him, — ^Stariies, the man who went after 
Gantt because this defendant pointed the fingi*r of suspicion 
at him,— Starnes, the man who has bt*en a detective here on 
the police force for years and yeais, is a perjurer and a liar; 
to do what 7 Simply to gratify his ambition and place a 
noose around the neck of this man Frank, when he could 
liave gone out after, if the circu instances had warranted it, 
or if he had been a rascal and wanted to travel along the line 
of lest resistance. Newt Lee or Gantt or (’onley. 

Another thing: Old Newt Lev says that when this defend- 
ant called him Saturilay night, a thing that he had never 
done diirijig the time that he had lavn there at that pencil 
factory* serving him as night watehman, N«‘wt Lee tells you, 
altliough the defendant says that he asketl about Onntt, Newt 
Lee says that Gantt s name was never mentioned, and that 
the iinjuiry was “has anything happeruHl at the factory?’* 

You tell me. gentlemen of the jury, that all thesi* circum- 
stances, with all these iiicrimiiiating eirenmstanees piling up 
against this inati that we have nothing in ihis caia* but pre- 
judice and jMTjury! 

Newt says be ji«*ver mentioned Gantt, Frank in bis state- 
ment says “I succiM‘ded in glutting Newt I/<*e, and nsketl him 
if ifr. Gantt had gone/* lie instructed this man Newt Lei* to 
go with Gantt, to watch him. to stay with iiim, and old Newt 
Lee wonldirt even let Gantt in that factory umIchm Frank said 
that he might go up. He had instnicteil Lee ]uvvious there- 
to not to let him in for th«* simple reason he didn’t want 
Gantt coming down there. Why? Beeause he didn't w'ant 
him to eome down and see and talk with little Mary for some 
I'eason I know not why ; and old Newt Ijiv stopjwd this man 
^iantt on the threshold and refusi*d to let him go up, and 
this man Frank says “you go up with him and wv that he 
gets what he wants and usher him out.” And yet, though 
he had never done any such thing during the time Newt I/ee 
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had been up there, he innoeentiy called Newt up to AthI oat, 
he said, if Gkmtt had gone and Newt said to find out if every- 
thing was all right at the factory; and you know that the 
reason he called up was to find out if Newt, in making his 
rounds, had discovered the body of this dead girl. 

* ‘Would you convict him on this circumstance or that cir- 
cumstance Y” No. But I would weave them all together, and 
I would make a rope, no one strand of which sufiiciently 
strong to send this man to the gallows for this poor girl’s 
death, but I would take them all together and I would say, 
in conformity with the truth and right, they all make su^ 
a rope and such a strand and such a cable that it’s impos- 
sible not only to conceive a reasonable doubt, but to conceive 
any doubt at all. 

Frank was in jail, Frank had already stated in his afSdavit 
at police headquarters, which is in evidence, contradicting 
this statement and this chart which they have made, that he 
didn’t leave his office between certain hours. Prank didn’t 
know that his own detective, Harry Scott, had found this lit- 
tle Monteen Stover, — and I quote her evidence, I quote it 
and I submit it shows that she went in that office and went far 
enough in that office to see who was in there, and if she 
didn’t go far enough in, it’s passing strange that anybody in 
that office, — ^Frank himself, could have heard that girl and 
could have made his presence known. Scott, their own Pink- 
erton detective, gets the statement from Monteen Stover, 
and he visits Leo M. Prank in his cell at the jail. Prank 
in order to evade that says, “to the best of my recollection 
I didn’t stir out of the office, but it’s possible that, in order 
to answer a call of nature, I may have gone to the toilet, 
these are things that a man does unconsciously and can’t 
tell how many times nor when he does it.’’ 

I tell you, gentlemen of the jury, that if this man Prank 
had remained in his office and was in his office when Monteen 
Stover went in there, he would have heard her, he would 
have seen her, he would have talked with her, he would have 
given her her pay. I tdl you, gentlemen of the jury, that if 
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this man Frank had stopped out of his offio<> to anawer a call 
of nature, that ho would have roinomborod it, and if he 
wouldn't have rememborod it. at least ho wouldn’t have 
stated so repeatedly and un<iualiiiedly that he never left his 
offiee, and only on the stand hen*, when he fae«*8 an honest 
jury, eharged with the murder, and eireunistanees hanked 
up against him. does he offer the .flimsy exenst* that these bi>> 
things that people do uneoiiseiously and without any rt*eol- 
lection. But this man Seott, in eompany with Blaek. after 
they found that little Moiihvn Stover had heeii there at 
exactly the time that old Jim Conley says that that man 
with this poor little unfortunate girl had gone to the rear, 
and on Jfay 3rd. the wr>* time that Monteen StoviT told them 
that she had been up there, at that time this Pinkerton de - 
tective, Seott, as honest and honorahle a man ns ever lived, 
the man who said he was going hand in hand with the poliei* 
department of the City of Atlanta and who did. notwith- 
standing the fact that some of the others undertook to leap 
with the hare and run with the hoiinds. stoofl straight up hy 
the city detectives and by the State ofileials and by the truth, 
put these questions, on May 3rd, to lam M. Prank: says In- 
to Frank: 

“From the time you got to the faetorj’ from Montng 
Brothers, until you went to the fourth floor to see White and 
Denham, were yon inside your office the entire timcT" .\n- 
swer; “I was.” Again, says Seott— and Mr. S.mtt. in .i:iil. 
when ProTik didn’t know the importance of the pro|»osition 
because he didn’t know that little Montimn Stover had said 
that she went up there and saw nobody in his office— Seott 
came at him from another different angle: “From the time 
you came from Montng Brothers, until Mary Phagan came, 
were vou in vonr office?’’ and Fnink said “.v.-s.’' “From 
twelve* o’clock,’’ says Scott, “until Mary Phagan entered 
your office and thereafter until 12:r>0. when you went up- 
stairs to get Mrs. White out of the hnilding, were you in 
vonr office?” Ansn-er: “Yes.” “’Then.” says Seott. “from 
twelve to twelve-thirty, every minute during that half hour, 
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yon 'were in yonr offieet” and Frank said “yes.” And not 
'until he saw the wonderful capacity, the wonderful ability, 
the wonderful devotion of this man Scott to the truth and 
right did he ever shut him out from his counsel. No sug- 
gestion then that he might have had to answer a call of na- 
ture, but emphatically, without knowing the importance, he 
told his o^ detective, in the presence of John Black, that 
at no time, for no purpose, from a few minutes before this 
unfortunate girl arrived, until he went upstairs, at 12:50, 
to ask Mrs. White to leave, had he been out of his office. 

Then you tell me that an honest jury, 'with no motive but 
to do right, would accept the statement of this man Frank, 
that he might have been, these things occur so frequently 
that a man can’t remember, and by that statement set aside 
what he said to his own detective, Harry Scott? Well, you 
can do it ; you have got the power to do it ; no king on the 
throne, no potentate has the power that is vested in the 
American jury. In the secret of your consultation room, you 
can write a verdict that outrages truth and justice, if you 
want to, and no power on earth can call you to account, but 
your conscience, but so long as you live, wherever you go, 
that conscience has got to be with you, — ^you can’t get away 
from it; and if you do it, you will lose the peace of mind 
that goes with a clear conscience of duty done, and never 
again, so long as you shall last upon this earth, though others 
not knowing the truth might respect you, 'will you ever have 
your own self-esteem. 

I have already talked to you about this time element. You 
made a mighty effort to break down little George Epps. You 
showed that McCoy didn’t have a watch; have tried to show 
this man Eendley was a liar because he knew the little girl 
and felt that he knew in his heart who the murderer was. 
But there’s one witness for the State against whom not a 
breath of suspicion has been apparent, — we impeached these 
men Matthews and Hollis by other 'witnesses besides George 
Epps and besides George Eendley and besides McCoy, and 
as to how that little girl got to that factory, gentlemen, this 
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man Mr. Kellejr, who rodo on tho samo oar with Hollb. the 
same car that Hollis claims or Matthews claims that he rode 
on, knew the pirl, knew Matthews, tells yon and he's niiim- 
peached and unimpeachable, and there's no siiftgestion here, 
even if yon set the evidence of Epps and McCoy and Kend- 
ley aside, upon which an honest jury can predicate a doubt 
that this man Kelley of the stiwt car company didn't tell 
the truth when he says that she wasn't on that car that this 
man Matthews says she was and she went around. Wcaiise “I 
rode with Matthews and I know her and I know Matthews/* 

And Mr Rosser says that he don’t care unythiiifr alnnit all 
this medical evidence, — he don’t care anything? about enh- 
bage. I'm not goin^ back on my raisinfr hi^re or an>*when*, 
and T tell you, prentlemcn. that then' is no ladter, no inon* 
wholesome meal, and when the stomach is normal and all 
ripht, there is nothing that is more easily di|?ested, becausi' 
the majority of the siihstann^s which you eat takes the same 
lenprth of time that eahhap* re<|nin's. And T tell you that 
cabbafro, corn bread and biitt«Tinilk is arood enouarh for any 
man. I tell you, gentlemen of tin* jury, that Mr. Rosser’s 
statement h»*re. that h<* don't care nnythtn^r for that evi- 
dence of Doctor Roy TTarr's about this cabba^ which was 
taken out of that poor ^nrl’s stomach, is not l>oriie out l»y 
the record in this cas#*. It wouldn't surpisc me If tiu'se able, 
a.stutc pentleiiien, vipilant as t!i«*y have shown tbemselvcs to 
be, didn’t out and iret som*’ doctors wlio bavi* Iwcn the 
family physicians anrl who an* w**ll known to sonic of the 
inemlM'rs of this jury, for the effect that it iiiiirht have upon 
you. 

.Vr. Arttohl. 'I'liirc i" ii**t c w«»nl el’ eviflcTiiM* as to ttiaf; il is a 
prosslv iinjiropcr .'irjLTnnicril. ;m*l I inov«* that he \vitlnlravvii tnnii 
the jury. 

Mr. hnrset/. 1 don't stiiic it a« :i faH. hat I am suL'sfcsfn.u' il. 

Mr. Arnohi. lb* has no ri-jhi to didtn-t it nr sa^vesf :i, I jiajl 
want Your Ib»nor to ivorovr it n'orirnaiMl hi!ii .'oi*l withdraw il 
from the jur>*: I ju>t n;:!l •• . od Vimr Honor ciin ilo as 

yon please. 

I am poinp to show tliat tlien- must have bi-f n Hornething 
besides the traininjr of thc«* men, and I’m ^roiiiK to rontrast 
them witli our doctors. 
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Mr. Arnold. I move to exclude that as grossly improper. He says 
he is arguing that some physician was brought here because he was 
the ph^'sician of some member of the jury, it’s grossly unfair and it’s 
grossly imi)roi)er and insulting, even, to the jury. 

Mr. Dorsey. 1 say it is eminently proper and absolutely a legiti- 
mate argument. 

Mr. A mold. I just record my objection, and if Your Honor lets 
it stay in, you can do it. 

Mr. Dorsejy. Yes, sir; that wouldn’t scare me. Your Honor. 

The Court. Well, I want to try it right, and I suppose you do. 
Is there anything to authorize that inference to be drawn? 

Mr. Dorsey. Wliy sure; the fact that you went out and got gen- 
eral practitioners, that know nothing about the analysis of the stom- 
ach, know nothing about pathology. 

Tlie Court. Oo on, then. 

Mir. Dorsey. I thought so. 

Mr. Arnold. Does Your Honor hold that is proper — thought so ?” 

The Court. T hold that he can draw any inference legitimately 
from the testimony and argue it — do not know whether or not there 
is anything to indicate that any of these physicians was the physi- 
cian of the family. 

Mr. Rosser. Let me make the suggestion. Your Honor ought to 
know that before you let him testify it. 

The Court. He says he does not know it, he’s merely arguing it 
from an inference he has drawn. 

I can’t see any other reason in God’s world for going out 
and getting these practitioners, who have never had any 
special training on stomach analysis, and who have not had 
any training with the analysis of tissues, like a pathologist 
has had, except upon that theory. And I am saying to you, 
gentlemen of the jury, that the number of doctors that these 
men put up here belie the statement of Mr. Bosser that he 
doesn’t attach any importance to this cabbage proposition, 
because they knew, as you know, that it is a powerful factor 
in sustaining the State’s case and breaking down the alibi 
of this defendant. It fastens and fixes and nails down with 
the accuracy only which a scientific fact can do, that this 
little girl met her death between the time she entered the 
office of the superintendent and the time Mrs. White came 
up the stairs at 12:35, to see her husband and found this 
defendant at the safe and saw him jump. You tell me that 
this Doctor Childs, this general practitioner, who don’t 
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know anything nlioul the action of the gastric juices on 
foods in the stomach, tiiis man of tlie short experience of 
seven years, this gentleman, splendid gentleman though he 
is, from Michigan, can put his opinion against the eminent 
Secretary of the Georgia Board of Health, Doctor Roy 
Harris? I tell you no. 

Now, briefly, let's run over this nervousness proposition. 
The man indicated nerx'ousness when he talked to old man 
John Starnes, when Black went otit to his house and he sent 
his wife down to give him nerve, although he was nearly 
dre.s.Hed ntid she wasn’t at all dres.sed, he betrayed his nerv- 
oiLsness by the rapidity «if hi.s questions, by the form of his 
questions. But first, l»efore M*e get to that, he warned old 
Newt Lee to come back there Saturday at four o’clock, and 
dutiful old darkey that he was, old Newt wtdked in and 
Prank then v'as engaged in washing his hands. Jim Con* 
ley hadn’t come, but he was looking for ('«>nley, and he sent 
old Newt Lee otit, altbongh Newt insisted that he wanted to 
sleep, and although he might have found a cozy comer on 
any floor in that fnrt<»ry, with plenty t>f sacks and cords 
and other things to make him a pallet, he wnntetl old iiiau 
Newt to leave. AVhy? When Newt said he was sleepy he 
wanted him to leave so that he could do jtist exactly what 
old Jim Conley t(>ld y«iu Frank made his promise to do,— he 
wanted an opportunity to burn that lasly, so that the City 
Police of Atlanta wotildn’t have the Phagan mystery solved 
today, and probably it would not even be known that the 
girl lo.st her life in that factorj-. 

His anxiety about Gantt going back into that building 
that afternoon, Avhen he hung his head and said to Gantt 
that he saw a boy sweeping out a pair of shoes, and Gantt 
says “what were they, tan or black?’* And ah, gentlemen, 
it looked like IVovidence had foreordained that this old, 
long-legged Gantt should leave, not only one pair, but two 
pairs. “What kind were they,” he said; he gave him the 
name of one color, and then, as Providence would have it, 
old Gantt said, “ah, but I’ve got two pair,’* and then it 
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was that he dared not say, beeanae he couldn’t then aay, 
that he saw that man also sweeping them out; then it was 
that he said “all right, Newt, go up with him and let him 
get them,” and lo and behold, the shoes that this man 
Frank would have him believe were swept out, both tan 
and black were there. Gantt tells you how he acted ; Newt 
tells you how he jumped. Rogers and Black, honest men 
when they went out there after Mr. Starnes had talked to 
him, tell you that he was nervous. Whyt Why do you say 
you were nervous; because of the automobile ridel Because 
you looked into the face of this little girl and it was such a 
gruesome sight! I tell you, gentlemen of the. jury, and 
you know it, that this man Frank needed, when he had his 
wife go down to the door, somebody to sustain him. I tell 
you that this man Frank, when he had his wife telephone 
Darley to meet him at the factor}’-, did it because he wanted 
somebody to sustain him. I tell yon, gentlemen of the jury, 
that, because he sent for Mr. Rosser, — ^big of reputation and 
big of brain, dominating and controlling, so far as he can, 
everybody with whom he comes in contact, the reason he 
wanted him at the Police Headquarters, and the reason he 
wanted Haas, was because his conscience needed somebody 
to sustain him. 

And this man Darley! We had to go into the enemy’s 
camp to get the anununition, but fortunately, I got on the 
job and sent the subpoena, and fortunately Darley didn’t 
know that he didn’t have to come, and fortunately he came 
and made the afSda-vit, to which he stood up here as far as 
he had to because he couldn’t get around it, in which Dar- 
ley says noticed his nervousness; I noticed it upstairs, I 
noticed it downstairs,” when they went to nail up the door. 
"When he sat in my lap going do-vm to the Police Headquar- 
ters he shook and he trembled like an aspen leaf.” I con- 
fronted him with the statement, in which he had said ” com- 
pletely undone.” He denied jt but said ’’almost undone.” 
I confronted him with the statement that he had made, and 
the affida-vit to which he had sworn, in which he had used 
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the lani^uage, “rompletely miatning/* and now he changed 
it in your presence and said ‘‘aliucwt completely unstrung. 

You tell me that this man that called for breakfast at 
home, IIS Durant called for bromo seltser in San Pranciseo, 
this man who called for coffee at the factory, as Durant 
called for bromo seltzer in San Francisco, you tell me that 
this man Frank, the defendant in this case, explains his 
nerv(msness by reasfni of the automobile ride, the view of 
the body, — as this man Durant, in San Francisco tried to 
explain his conditi<in by the inhalation of gas, — you tell me, 
gentlemen of the jury, that these explanations are going to 
wipe tint the nervousness that you know eould have been 
prod\n‘ed by but one eause, and that is, the cimseicnisnesa 
of an infamous crime that had ls*eu eommittcil ? 

Old Newt Dec says tliat when he went bark there that 
afteriuKui he found that inside door hs'ked. — a thing that 
never had been found before be got there at four o’eloek, A 
thing that he never had fonnd. Old Newi Dee says that 
Frank came out of his office and met him out there hy the 
desk, the place where he always went and said '‘All right, 
Mr. Frank,” and that Frank had always railed him in and 
given him his instructions. Hut Newt Dee sa>‘s that night, 
when lie went Into the cellar, he foniid the light, that had 
always bunie<l liriglitly turne<I buck so that it was burning 
just about like a lightning bug. You tell me that old dim 
Foidey fedt the necessity t«» have turned that light dowiiT 
I tell you that that light was turned down, gentlemen, by 
that man, Leo yi, Frank, after he went dtnvii there Siilur- 
day afternoon, when he discovered that Oonley wiisii^t com- 
ing l»nck to burn the bmly, to pbiee the notes by tlie body, 
that Ofudey bad w ritten, and be turned it down in the hope 
that the body wouldn’t be discovered by Newt Dee during 
that night. 

Monday evening, Harry Scott is sent for, the Pinkerton 
, nan— and it didn’t require any iifRdavit to hold old Scott 
down to the truth, though after my experience with that 
man Darley, I almost trembled in iny boots for fear thia 
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man Scott, one of the most material witnesses, although the 
detective of this defendant's company, might also throw me 
down. Scott says this man Prank, when he went there 
Monday afternoon, after he had anxiously phoned Schiff to 
see old man Sig Montag and get Sig Montag’s permission — 
had phoned him three times— Scott says that he squirmed 
in his chair continually, crossed and uncrossed his legs, rub- 
bed his face with his hand, sighed, twisted and drew long 
deep breaths. After going to the station Tuesday morning, 
just before his arrest — if he ever w'as arrested — ^just be- 
fore his detention, at another time altogether from the time 
that Darley speaks of, — ^Darley, the man for whom he sent, 
Darley the man who is. next to him in power, Darley the 
man that he wanted to sustain his nerve — Scott, your own 
detective, says that he was nervous and pale, and that when 
he saw him at the factory, his eyes were large and glaring. 
Tuesday morning, Waggoner, sent up there to watch him 
from across the street, says before the officers came to get 
him, he could see Frank pacing his office inside, through 
the windows, and that he came to the office window and 
looked out at him twelve times in thirty minutes, — that he 
was agitated and nem'ous on the way down to the station. 

I want to read you here an excerpt from the speech of a 
man by the name of Hammond, when prosecuting a fellow 
by the name of Dunbar for the murder of two little chil- 
dren, it explains in language better than I can command, 
why all this nervousness : 

“It was because the mighty secret of the fact was in bis heart; it 
was the oveiw'belming consciousness of guilt striving within him; it 
was nature over-burdened with a terrible load; it was a conscience 
striving beneath a tremendous crushing weight ; it was fear, remorse 
and terror — remorse for the past, and terror for the future. Spec- 
tral shadows were flitting before him” — the specter of the dead girl, 
the cord, the blood, arose. “The specter of this trial, of the prison, 
of the gallop and the grave of infamy. Guilt, gentlemen of the 
jury, forces itself into speech and condnet, and is its own betrayer.” 

Mr. Bosser said that once a thief, always a thief and 
eternally damned. Holy Writ, in giving the picture of the 



LEO M. FRANK, 


389 


death of Christ on the Cross, says that, when lie suffered 
that agony, He said to the thief, *‘Thb day shalt thou be 
witli Me in Paradise;** and unless our religion is a fraud and 
a farce, if it teaches anj'thinp, it is that man, though he 
may be a thief, may he rehabilitated, and enjoy a good 
character and the confidence of the people among whom 
he lives. 

And this man Dalton, according to the iinimpeached ten* 
timony of these people who have knoAvn him in DeKalb and 
Pulton since he left that crowd back yonder where he was a 
boy and probably wild and did things that were wrong, 
they tell you that today he is a man of integrity, notwith* 
standing the fact that he is sometimes tempted to step aside 
with a w<iman who ha.s fallen so low as Daisy Itopkim. 
Did we sustain him? Dy more witnesses by far than you 
brought here to impeach him, and by witnesses of this 
community, witne.sses that ymi couldn’t imp<»ach to save 
your life. 

Did we sustaiu him f We not only siistiiincd him by prcM>f 
of general good charactiT, but we siistuined him hy the evi- 
dence of thi.s man, C. T. Maynard, an iinimpcachfHl and uii- 
inipeachabh' witness, who tills you, not when Newt Lee uras 
there, during the tim e werks that Newt la*#* was there, but 
that (»n a Saturday afternoon in June or July, he aaw 

willi Ins own eyes this man Dalton go into that pencil factory 
with a woman. ( 'orro]iorati«»n of ConhyT Of eours<\ il*K 
corrohoration. The very faet, gintlemen of tin* jury, tliat 
these griitleineii comluetiug this ease failed ahsolutely and in- 
gloriously even to att(*mpt to sustain this woiiiiiti. Daisy Hop- 
kins. i.s another corrohoration of t*oiih*y. 

Hut. ah! Mr. liosser saiti he would give so much to know* 
who it was that dressed this man Conley up, — this man 
about whom he fiissi-s. having Is-en jmt in the cUKtody of the 
jmlif'C f<*rce of the (’ity of .\tlaiita. Why, if you had warit<‘d to 
have known, and if you hail used oneJudf the effort to aw*er* 
tain that fact that you usi«d when you sent soniebrKly down 
yonder. — I forget the name of the man, — to Walton ( ouiity 
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to impeach this man, Dalton, you could have found it out. 
And I submit that the man that did it, whoever he was, the 
man who had the charity in his heart to dress that ne^p^ up, 
— ^the negro that you would dress in a shroud and send to 
his grave, — ^the man that did that, to bring him into the 
presence of this Court deserves not the condemnation, but 
the thanhs of this jury. 

Let’s see what Mr. William Smith, a man employed to de- 
fend this negro Conley, set up in response to the rule issued 
by His Honor, Juge Roan, and let’s see now if they are not 
all sufficient reasons why Conley should not have been de- 
livered into the custody of the city police of Atlanta, though 
they are no better, but just as good as the sheriff of this 
county. “Respondent (Jim Conley, through his attorney) 
admits that he is now held in custody, under orders of this 
Court, at the police prison of the City of Atlanta, having 
been originally held in the prison of Fulton County, also un- 
der order of this Court, the cause of said commitment by 
litis Court of respondent being the allegation that respondent 
is a material witness in the above case, — that of The State 
against Leo M. Frank — in behalf of The State, and it is 
desired to insure the prt^sence of respondent at the trial of 
the above case.’’ So be couldn’t get away, in order to hold 
him. “Respondent admits that he is now at the city police 
prison at his own request and instance, and through the ad- 
vice and counsel of his attorney. Respondent shows to the 
Court that the city police prison is so arranged and so offi- 
cered that respondent is absolutely safe as to his physical 
welfare from any attack that might be made upon him ; that 
he is so confined that his cell is a solitary one, there being 
no one else even located in the cell block with him; that the 
key to his cell block and the cell of respondent is always in 
the possession of a sworn, uniformed officer of the law; that 
under the instruction of Chief of Police Beavers, said sworn 
officers are not allowed to permit any one to approach.’’ 

Judge Roan did it, — ^no reflection on the sheriff, but with 
the friends of this man Frank pouring in there at. all honrs 
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of the night, oiFering him Miintlwicbes mid whiskey and 
threatening his life, things that this sheriff, who is as good 
as the chief of police but no blotter, couldn't guard against 
because of the physical structure of the jiiil, Jim Conley 
asked, and liis Honor granted the nM|Ui*st. that he lie re- 
manded back into the cnstcHly of tin* honorable men who 
manage the police department of the City of Atlanta. 

Mr. J^osser, No, that s a mistake, that isn't ivriwt. Your Honor 
disoharinMl him from riist«Mly — he said tlmt under that |»elitit>n Your 
Honor stMit him hark to the nisttHly uhen^ you had him Ind'ore, and 
that isn’t true. Your Honor disrhargts! him. varatwl the onler, that’s 
what yon did. 

Mr. Ihtrsett. an onirr eonniiitting him down then* Urst— 

yon an> right about that. I'm glad you an* right one time. 

Mr. lioMsrr. Thai’s more than you have ever lie«*n. 

Mr. httrseu. No matter what the oiitroiiie id the onler luaj* have 
Ihsmi, the efTert of the order pasMil hy Hi*^ Honor, .ludgi* Hoaii, who 
(iresides in tliis w'^is to miiund him iiuo the rustmly of tlie 

poliiv of tlie i’ily of Atlanta. 

Mr. Jfosser. I dispute that; that isn’t the efTi*et of the onler 
pHssfid hy His Honor, the etTeel of the order pa.ss4*d hy Ilia Honor 
w*as to fiirn him out, and they went through the farce of turning him 
out on the street and carrying him right hack. That isirt the effeet 
of Your Honor’s juilgment. In this Hi»rl of ciwm*, we ought to have 
the exact truth. 

The Ccii'KT. This i> what I coiiewle to Im* the efliM'l of that ruling; 

I passed this order upon the motion of State’s coinuMd, first, is my 
recollection, and hy cnTiseiit of t’onley’s iiftornex 

Mr. Hos.^rr. Tin asking’ only for the effect of the last one. 

The Ciii’HT. Hn motion of State’s rouiiMd. consi*nt<*«l to by Con- 
ley’s attorney. I passed the first onh»r, that's my rr*eoll4H*tinti. Afler- 
warrls, it came up «»n motion of the Solieitor Heiieral, I vacated IhiIIi 
orders, committing him to the jail and also the order, don't you un- 
derfitaml, tninsferring him; that left it ns ihoiigft I had never made 
an order, that’s the effeet of it. 

Mr. liussff. Thefi the effect was that then* wan no <»rder out at all? 

The rofHT. No order putting him anywhere. 

Mr. KoHHrr. Which had tht? effei’t of putting him out T 

The CorHT. Yi-s, that’s the effeet. that then* was no order at all. 

Mr. Dorgftj. First, then* was an order committing him to 
the common jail of Fulton County; nccond, he waa turned 
ovtT to the cimtotly of the police of the City of Atlanta, by 
an order of Judge L. S. Roan; third, he waa releaacd from 
anybody’s custody, and except for the determination of the 
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police force of the City of Atlanta, he would have been a lib- 
erated man, when he stepped into this Court to swear, or he 
would have been spirited out of the State of Georgia so his 
damaging evidence couldn’t have been adduced against this 
man. 

But yet you say Conley is impeached? You went thor- 
oughly into this man Conley’s previous life. You found 
out every person for whom he had worked, and yet this 
lousy, disreputable negro is unimpeached by any man ex- 
cept somebody that’s got a hand in the till of the National 
Pencil Company, unimpeached as to general bad character, 
except by the hirelings of the National Pencil Company. 
And yet you would have this jury, in order to turn this 
man loose, over-ride the facts of this case and say that Con- 
ley committed this murder, when all you have ever been 
able to dig up against him is disorderly conduct in the Po- 
lice Court. Is Conley sustained? Abundantly. Our proof 
of general bad cbaraeter, the existence of such character as 
can reasonably be supposed to cause one to commit an act 
like we charge, our proof of general bad character, I say, sus- 
tains Jim Conley. Our proof of general bad character as 
to lasciviousness not even denied by a single witness, sus- 
tains Jim Conley. Your failure to cross-examine and de- 
velop the source of information of these girls put upon the 
stand by the State, — these “hair-brained fanatics,’’ as Mr. 
Arnold called them, without rhyme or reason, sustains Jim 
Conley. Your failure to cross-examine our character nut- 
nesses with reference to this man’s character for lascivious- 
ness sustains Jim Conley. His relations with Miss Bebecca 
Carson, the lady on the fourth floor, going into the ladies’ 
dressing room even in broad daylight and during working 
hours, as sustained by Miss Kitchens. 

His relations with Miss Rebecca Carson, who is shown to 
have gone into the ladies’ dressing room, even in broad day- 
light and during work hours, by witnesses whose names I 
can’t call right now, sustains Jim Conley. Your own wit- 
ness, Miss Jackson, who says that this libertine and rake 
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caiue, when these irirls were in there reelininj; and lounging 
after they had iinished their piece work, and tells of the sar- 
donie grin that lit his eouiiteniiiiee, sustains Jim ronley. 
Miss Kitchens, the lady from the fourth floor, that, in spite 
of the repeated assert i<»n made by Mr. Arindd, you didn't 
produce, and her account <»f this niairs eoiuluet when he 
eanie in thei*o on tlu‘sc girls, whom he shouKl have protected 
and when he should liave been the liLst man to go in that 
room, sustains Jim ('onley; and iliss Jackson *s assertion 
that she heard of three or four other instances and that 
complaint was ma<le t«i the foreladics in charge, sustains 
Jim C'onley. Darley and Mattie Smith, as to what they did 
even on the morning td* Saturday, April 2tith, even going 
into the minutest cletails, sustain Jim (\udey. Mc(*rar\, 
the old negro that you praised so highly, the man that keeps 
his till tilled hy money |iai<i hy the National Pencil (*oiii- 
pany. as to where he put his stack of hay ami the time of 
day he drew his ]uiy, sustains Jim Conley. Monteen Stover, 
as to the easy -walking shoes she wore when she went np 
into this mans Frank's room, at the very mirinfe he was 
hack there in the metal flepartment with fliis fMior filf/e 
nnfort unati* girl, suslains Jim t*onh*y. Monteen Slo\Tr, 
when she tells voi) that she found iH»hod\ ill that ofliee, sus- 
tains Jim <*onh*y, when he says that he heard little Mary 
IMiagan go into the ofliee, heanl the footsteps of the two 
as they Ment to the rear, he heard the seream ami he saw 
the dead body beeaiise Moiileen says flien* was nobody in 
the otliee, and Jim says she went up immediately after Mary 
had gone to the rear. Lemmie Quinn, your ou ii dear Ijem- 
niie, — as to the time lie went up and 'veiit down into the 
streets with the evideiiee of Mrs. Freeman and Hall, sus- 
tains Jim Coiihy. Frank s statement flial he would con- 
sult his attorneys ab«iut Quinn’s statement thai he hud vis- 
ited him in his offlee sustains Jim C'oidey. Dallfin, sus- 
tained as to his life for the last ten years, here in this eoin- 
munity and in DeKalb. when he stated that he had seen 
Jim w'atching before on Saturdays and holidays, Musiainii 
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Jim Contey. Daisy Hopkuu’ awful reputation and the 
statement of Jim, that he had seen her go into that factory 
with Dalton, and down that scuttle hole to the place where 
that cot is shown to have been, sustains Jim Conley. The 
blood on the second floor, testified to by numerous ^t- 
nesses, sustains Jim Conley. The appearance of the blood, 
the physical conditions of the floor when the blood was 
found Monday morning, sustains Jim Conley. The testi- 
mony of Holloway, which he gave in the affidavit before he 
appreciated the importance, coupled with the statement of 
Boots Rogers that that elevator box was unlocked, sustains 
Jim Conley. Ivey Jones, the man who says he met him in 
close proximity to the pencil factory on the day this mur- 
der was committed, the time he says he left that place, sus- 
tains Jim Conley. Albert McKnight, who testified as to the 
length of time that this man Frank remained at home, and 
the fact that he hurried back to the factory, sustains Jim 
Conley. The repudiated affidavit, made to the police, in 
the presence of Craven and Pickett, of Minola McKnight, 
the affidavit which Gfeorge Gordon, the lawyer, with the 
knowledge that he could get a habeas corpus and take her 
within thirty minutes out of the custody of the police, but 
which he sat there and allowed her to make, sustains Jim 
Conley. The use of that cord, found in abundance, to choke 
this girl to death, sustains Jim Conley. The existence of 
the notes alone sustains Jim Conley, because no negro ever 
in the history of the race, after having perpetrated rape or 
robbery, ever wrote a note to cover up the crime. The note 
paper on which it is written, paper found in abundance on 
the office floor and near the office of this man Frank, sus- 
tains Jim Conley. The diction of the notes, '*this negro did 
this,” and old 3m throughout his statement says **I done,” 
sustains Jim Conley. 

Mr, Boner. I have kxAad tiie nemrd up, and Jim Conley aay% 
"I did it,” time and time again. He said “I disremember whether I 
did or ffidn*t,” he says “I did it”— 

Mr. Dorsey, They would have to prove that record hefoie I 
would believe it. 
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Jfr. Hosier, He says time and time ajraiii •*! disreniemlier whether 
I did or not*’; he says “1 did it,” |»ap* after paire, sonietiiniw three 
times on a pag:e. Tve the nn^onl, t<Ki. eourse, if the* Almi;dity 
God was to say it yon would deny it. 

Mr. Dorsey. Who reported it? 

Mr. Rosser. Pajres (Mr. Uosst^r hen* n*nd a lUi i»f fmjre 

numbers contniiiin>r the statemeiil nderml to.l 

Mr. Arnold. T want to n‘ad the tirst one lad'ore he ean^ht him- 
self. on paffe (Mti, 1 want to mid the sialenient - 

Mr. Dorsey. Wlio reinirteil it, that's what I want to know, 

Mr. Arnold. This i.s the otheial n'juirt and it V the iNwreet n*port, 
taken down by the oHieial steiunrrapher. and he said, “Now wMieii llie 
lady e«»mes I'll stamp like f did liefonV* “I says all riirht. I'll do 
just as you say and 1 did.*’ 

Mr. Dorsey. He’s quoting Frank hen\ “and he now wdien 
the lady eomes 1*11 .<tanip like 1 did.” 

Mr. .\rnold. says all rijarht. I’ll do jtist as you say, and 1 did 
as he said.” He has p<it it both waw, *‘l did it,” and “I done it,” 
you can find it both ways. 

Mr. Dorsey. The jttr>* heard Hint examination and the entss- 
examination of Jim ('’otiley, and every time it was put to him he 
says done it.” 

Mr. Rosser. And T assert that’s not true, the Kteiio«:rapher took 
it down and he took it down eorriH'tly. 

Mr. Dorseff. I’m not 'hound by his steruitmipher. 

Mr. Rns.ser. T know% you are not hound by any rule ritrlit in 
the universe. 

The rorRT. Tf there’s any dispute about the ei>m*etnesH of this 
report, T will liave the stenojErraydier to eome hen*. 

Mr. Parry. 1 reported 1 to Til myself, atiil I think T ran make a 
statement that will satisfy Mr. Dorsey: The sliorthnnd eharaeter 
for “did” is very different from “done,” there’s no reason for a 
reporter oonfusinp: tlmse two. Now, at the bottom of this )»uire — 1 
aee T reported it mwlf, and that w'aa what he said, qiiotini; “All 
rifrht, ni do just as you say and I did as he said.” Now, as I say, 
my eharaeters for “did” and “done” are veiy' diffenmt and shouldn’t 
be eonfiised — no reason for their bcdiip ronfiiwd. 

The CornT. Well, is that reiiortwl <»r not e«UTC‘etly? 

Mr. Parry. That was taken as he said it and written out as he 
said it. 

Mr. Dansey. Let it go, then, I’ll trust the jury on it. 
Maybe he did, in certain instances, say that he did so and 
so, but you said in your argument that if there is anything 
in the world a negro will do, it is to pick up the language of 
the man for whom he works; and while ni assert that then 
are some instances you can pick out in which he used that 
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word, that there are other instances you might pi<^ dunr* 
ing that he used that word *‘I done,” and they know it All 
right, leave the language, take the context. 

These notes say, as I suggested the other day, that she was 
assaulted as she went to make water. And the only closet 
known to Maiy, and the only one that she would ever have 
used is the closet on the office floor, where Conley says he 
found the body, and her body was found right on the route 
that Frank would pursue from his office to that closet, right 
on back also to the metal room. The fact that this note 
states that a negro did it by himself, shows a conscious ef- 
fort on the part of somebody to exclude and limit the crime 
to one man, and this fact sustains Conley. Frank even, in 
his statement sustains him, as to his time of arrival Sat- 
urday morning at the factory, as to the time of the vimt to 
Montags, as to the folder which Conley says Frank had in 
his hands, and Frank in his statement says that he had the 
folder. Conley is sustained by another thing : This man 
Harry White, according to your statement got $2.00. Where 
is the paper, where is the entry on any book showing that 
Frank ever entered it up on that Sattirday afternoon when 
he waited for Conl^ and his mind was occupied with the 
consideration of the problem as to what he should do with 
the body. Schiff waited until the next week and would have 
you, believe there was some little slip that was put in a cash 
box showing that this $2.00 was given White, and that slip 
was destroyed. Listen to this; “Arthur White borrowed 
$2.00 from me in advance on his wages. When we spend, 
of course, we credit it; there was a time, when we paid out 
mon^ we would write it down on the book and we found it 
was much better for us to keep a little voucher book and 
let each and every person sign for money they got.” 

“Let each and every person sign for money they got,” 
says Frank in his statement, “and we have not only this 
record, but this record on the receipt book.** And notwith- 
standing that you kept a book and yon found it better to 
keep this little voucher book and let eadi and every person 
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sign for money they got, notwithstanding the fact that you 
say that you kept a book for express and kerosi^ne and t'very 
other conceivable purpose for which money was appropri- 
ated, you fail and refuse, Weaitse you oaii*t, pwHluct* the 
signature of White, or tht* entry in any book iiiuile by Frank 
showing that tliis Tuan White ever got that money, except 
the entry made by this man SchifT some time during the 
week thereafter. 

I tell you, gtuitlemen of the jury, that the reason that 
Frank didn't enter up, or didn’t take tlie rei'eipt from White 
about the payimuit of that money, was beeause his mind and 
conscience u-ert* on the crime that he had eommitted. This 
expert in bookkeeping, this Foriiell graduate, tliis man who 
eheeks and rcM*he<*ks the eash. you tell me that if things weiv 
normal that he would liave given out to that man Whit«‘ this 
$2.00 and not have taken a reet*ipt, or not have made an 
entry himself on some hiKik, going to .show it ? I tell you 
there's only one reason why he didn't ilo it. lb* is sustained 
by the evidence in this east* and the statement id* Frank that 
lie had relatives in F»rooklyn. Tlit* time that Frank siiys that 
he left that faetory sustains ohl dim. 

Wlieii old Jim Conley was on the stand, ^Ir. R<is.s<»r put 
him through a gotwl tleal of 4|u<*stioning with refereiM‘e b> 
some fellow by tlie name of Xlineey. WhiTe is MineeyT 
Keho answers “When ?" Hither Miiieey was a myth, or 
Mineey was such a diaholiea! pcrjnnr that this man knew' 
that it would nauseate the stoinaeh of a di*eent jury to have 
him produced. Where is Mineey? And if yt>u w'cren’t going 
to produce Mineey, why did you panidc it ln*rc before this 
jury? The absiiiee of Mineey is a powerful fact that goes 
to sustain Jim Conley, beeause if Mineey could have coii- 
tradict 4 *d Jim Conby, or eoubl have successfully fasl4*iied an 
admission on old Jim that he was eonnected in any way with 
this crime, depend upon it, you would have jinKliieed him if 
you had to comb tin* State of Oi^orgia with a fine-tooth comb, 
from Rabun Gap to Tybee Light. 

Gentlemen, every act of that defendant proclaiinii him 
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guilty. <9«ntlemen, every word of that defendant proclaims 
him responsible for the death of this little factory girL Gen- 
tlemen, every circumstances in this case proves him guilty 
of this crime. Extraordinary t Yes, but nevertheless true, 
just as true as Mary Phagan is dead. She died a noble 
death, not a blot on her name. She died because die wouldn ’t 
yield her virtue to the demands of her superintendent. I 
have no purpose and have never had from the bei;pnning in 
this case that you oughtn't to have, as an honest, upright 
citizen of this community. In the language of Daniel Web- 
ster, I desire to remind you “that when a jury, through 
whimsical and unfounded scruples, suffers the guilty to es- 
cape, they make themselves answerable for the augmented 
danger to the innocent.” 

Your Honor, I have done my duty. I have no apology to 
make. Your Honor, so far as the State is concerned, may 
now charge this jury,— this jury who have sworn that they 
were impartial and unbiased, this jury who, in this presence, 
have taken the oath that they would well and truly try the 
issue formed on this bill of indictment between the State of 
Qeorpa and Leo M. Prank, charged with the murder of Mary 
Phagan; and I predict, may it please Your Honor, that un- 
der the law that you give in charge and under the honest 
opinion of the jury of the evidence produced, there can be 
but one verdict, and that is: We the jury find the defend- 
ant, Leo M. Prank, guilty ! guilty ! guilty ! 

August 25, 

Mr. Arnold asked that the jury be ordered to retire as he had an 
application to make wihidh he did not desire it sihould hear. 

The Court acquiesced and the jury retired. 

Mr. Arnold. I make a motion for a mistrial, and I wish to name 
the facte on which we make it. We wish to prove every fact included 
in tills motion, unless the court already knows it We base our mo- 
tion on Uie following facte : ^ ^ 

First, at the beginning of this trial counsel for the defendant re- 
quested that the court room be cleared. 

Second, when the court refused to rule out evidence relating to 
women, the audience applauded loudly. The jury was in the court 
room twenty feet away and heard the applause. 

Third, on Friday, August 22, when court had just adjourned for 
the day, when the jury was 200 feet north of the courthouse, on 
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Soiitli Pryor street, a large erowil cheered the solicitor, crying, 
^^Hurmii for Donsey.” 

Fourth, on S^urday, Angnst 23, 1913, when the jury was only 
100 feet away from the conrHionse, in the Qermaii cafe,*a crowd iii 
front of the court-boiise loudly eheeml the solicitor as he catnc out, 
and afterward n ]H>rtion of the crowd moved up in front of the 
cafe and repeateil their eJu’ers. 

FifUi, Hiat on the hist day of the trial, tianiely Monday, a large 
crowd of women had nssi^mhled in the court nKun and taken their 
seats before court opeiietl; that as Mr. lhu>tc»y cnicrcd the wuirt- 
house he was loudly cheered; and that the jnrv iu nMUiis not ntore 
than tw-enty fwt away iiiusi have heard the detnoiist ration phiinly. 

Sixth, that tJu*s<* dciiionst rat ions ictiilcd to cotTcc and intimidate 
the jur>' and infiiieiice their verdict in the case. 

Your IloiKir, in the eviMit you do nm take cogni/.aticc of tlicM* 
facts yoiirsidf and certify to them, we stand ready to pn»vc them 
all. The behavior of the s]HH*taton« throiiglunit thi^ trial has Ihmmi 
disgraceful. TJiis man has iiad anvthing in the world hut a fair 
Iriul. 1 am not afraid of this cmwii, an«l I hope no one els4* is, hut 
their dciiumst rat ions tiMitl i<» intiinithite the jury. 

Mr. JJorsej^. We deny there were any shmits of ‘•llurnih for 
Dorsey!” And we contend that it is ridienloiis to elaiin they 
amoiintcHl to anything even if they were*. You ‘have the right to 
charge the jury that if tliey heard any tluise elieiuw, to pay m* 
attention to them, just as you eharged tin* jury to pay \h> attetitiou 
to tl^at licww|>n]H*r lu^'idliiie wiiieh you inadvertently allowed them 
<o sw*. 

.Tl'nuK IJoAN. Of eourse I heard the cIiimts this iiioriiing. and 
■the cheers Saturday aflenuHm. Put I do not knijw what ■wu#* said. 

Mr. Arnold. l>o you deny, Mr. Solieitor, that there were ehcers 
of '•llumih for l)ors<*y?” 

Mr. Dorstetf, 1 heard the noise, hut I heard no such cheers as 
that. 

Mr. Arnold. We wajit an op|x>rt unity, your Honor, to )iro\e 
these facts unless you are willing to i.Ttify l-o them yoiirsidf. 

Juik;k Roan. Whether the jury was iiitliietired this morning. I 
don’t know, Wiat was sjiid Saturday, 1 doi/t kiu»w. As to the 
jury being in the Oennan cafe Saturday afternoiui, and ns 1o a 
']>ortion of the crowd moving up in front of the cafe, aiul eoiitin- 
uing the demonstration, 1 don’t kmrw”. 

Mr. Arnold. Tlien w’e Iiave to j»rove our faels. Where are these 
men that had charge of the jury? 1 underHlam! tiie solicitor de- 
murs to itbis action. 

JuDGK Roan. No, T don’t undersland H»at he derniiia. 

Mr. Dorsey. Your Honor 1 deny and demur, too. 


JR. F. Davers. Am a deputy 
sheriff; w’as not in charge of the 
jury on Friday, hut was one «if 
the men in charge on Saturday; 
the jury was near the German 


cafe when tJie applause tM^gnii 
and T heard the applause; did 
not hear erii^^ of ‘^llurriih for 
rh]irsey;” the jury could have 
heurvl the applfitis<« and fflufers: 
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o^r th^ went inside the cafe 
did not hear any more cheers or 
applause. 

Cross-examined, The crowd 
was in front of the courthouse; 
I could not hear the words they 
said, but only the noises and the 
handclaps; no one came inside 
of the cafe after the jury en- 
tered; heard nothing on the out- 
side after they went in; do not 
know whether Solicitor Dor- 
sey was in the courthouse or out- 
side of the courthouse when 
cheering commenced. 

Mr. Arnold. As Mr. Dorsey 
left the courtroom Friday after- 
noon I heard loud cheering in 
front of the courthouse ; on Sat- 
urday I asked the Solicitor not 
to leave the courtroom until the 
jury had gotten out of hearing, 
to which the Solicitor readily 
agreed ; after we had waited sev- 
eral minutes, we thought .the jury 
was out of hearing, and the So- 
licitor left the courtroom with 


me; as the Solicitor stepped in- 
to the street there were loud and 
excited cheers and cries of ^*Hur- 
rah for Dorsey;” in my judg- 
ment these cries could have be^ 
heard as far as Alabama street. 

To Mr Hooper. Do not know 
where the jury was at the time, 
except by information; did not 
hear this trial mentioned by the 
crowd; did not hear the crowd 
mention Frank’s name. At any 
other time, I would be glad for 
my friend Dorsey to get all the 
approbation he can. But on this 
occasion I think the conduct of 
the crowd was shameful. In my 
judgment, if the jury is com- 
posed of men of ordinary hear- 
ing, they could. have heard what 
I heard. 

Charles F. Huher. Am one of 
the dcj)iities who was in charge 
of the jury on Friday; did not 
know’ of the cheers on Friday 
until Saturday morning. (Laugh- 
ter.) 


Mr. Arnold. Why, your Honor! you can’t even keep them quiet 
now, here in tlie courtroom. I wish to state in the record, Mr. 
Stenographer, that While a witness was being examined in support 
of the motion, quite a demonstration took place in the courtroom un- 
favorable to the defendant. Will your Honor certify to that? 

Judge Hoax. T will certify to what happened. 

Mr. Arnold. Will you decline to certify, your Honor, that I asked 
you before this trial commenced to clear the courtroom ? 

Judge Hoax. No, T won’t decline to do that. 

Mr. Arnold. We want an opportunity, your Honor, to complete 
our showing on this motion ; some of the other deputies are not here. 

Judge Hoax. T will overrule the motion for a mistrial, cbari^ the 
jury, and then give the attorneys for the defense an opportunity to 
summon other witnesses and complete what showing they desire to 
make on the motion. 

The jury were recalled, and entered the courtroom. 


THE CHARGE TO THE JURY. 

Judge Roan : Gentlemen of the jury. This bill of indict- 
ment charges Leo M. Prank with the offense of murder. The 
charge is that Leo M. Frank, in this county, on the 26 th 
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day of April of this year, with force and anna, did unlaw- 
fully and with malice afor»‘thomrht kill and murder one 
Mary Phagan by then and thore oboking hor, the said Mary 
Phagan, with a cord plact^d around licr neck. 

To this charge made by the bill nf indictment fouiul by the 
Grand Jury of this county recently empaneled lico it. Prank, 
the defendant, files a plea of not guilty. The charge as made 
by the bill of indictment on the one band and bis plea of not 
^il ty filed thereto form tln‘ issue, and yon, gi^ntlenu'n of the 
jury, have been selected, eliosen ami sworn to try tin* truth 
of tliis issue. 

Leo M. Frank, the flefendant. enmmenees the trial of this 
issue witli the presumption of iniioeiMiee in his favor, and 
this presumption of innoeenei* n^nains Avith him to shield 
him and protect him until the state shall overcome it and re- 
move it by evidence offered to yon, in your hearing and 
presence, snflfiei<*nt in its strength and character to satisfy 
your minds heyond a reasonnhie doubt of bis guilt of each 
and every material allegation made by the liill of indict- 
ment. 

T charge you, gentlemen, that all of the n1h*gations of this 
indictment are material and it is in'cessary for the state to 
satisfy you of their truth hy evidence that conviniM'S your 
minds beyond a reasonable doubt of his guilt before you 
would be authoriztHl to find a venliet of guilty. 

You are not eoinpelled to find, from the evidence, his guilt 
beyond any doubt, hut beyond a n^nsonablc doubt, such ii 
doubt as grows out of the evidence in the case, or for the 
want of evidence, sucli a doubt as a n^a.sonahlc and impartial 
man would entertain about matters of the highest importance 
to himself after all reasonable efforts to ascertain the truth. 
This does not mean a fanciful doubt, one conjured up by the 
jury, but a reasonable doubt. 

Gentlemen, this defendant is charged with murder. Mur- 
der is defined to be the unlawful killing of a human being, in 
the peace of the state, by a person of sound memory and dis- 
cretion, with malice aforethought cither express or implied. 
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Express malice is that deliberate intention nnlawfnlly to 
take awiQT the life of a fellow-creatnre, which is manifested hy 
external cirenmstances capable of proof. 

Malice shall be implied where no considerable provocation 
appears, and where all of the circumstances of the killing 
show an abandoned and malignant heart. 

There is no difference between express and implied malice 
except in the mode of arriving at the fact of its existence. 
The legal sense of the term “malice” is not confined to par- 
ticular animosity to the deceased, but extends to an evil de- 
sign in general. The popular idea of malice in its sense of 
revenge, hatred, ill will, has nothing to do with the subject. 
It is an intent to kill a human being in a case where the law 
would neither justify nor in any degree excuse the intention 
if the killing should take place as intended. It is a deliberate 
intent unlawfully to take human life, whether it springs 
from hatred, ill will or revenge, ambition, avarice or other 
like passion. A man may form the intent to kill, do the kill- 
ing instantly, and regret the deed as soon as done. Malice 
must exist at the time of the killing. It need not have ex- 
ist<*d any length of time previously. 

When a homicide is proven, if it is proven to be the act 
of the defendant, the law presumes malice, and unless the 
evidence should ndieve the slayer he may be found guilty of 
murder. Tlie presumption of innoeenee is removed by proof 
of the killing by the defendant. When the killing is shown 
to be the act of the defendant, it is then on the defendant to 
justify or mitigate the homicide. The proof to do that may 
come from either side, either from the evidence offered by 
the state to make out its ca.se, or from the evidence offered 
by the defendant or the defendant’s statement. 

Gentlemen of the jury, you are made by law the sole 
judges of the credibility of the witnesses and the weight of 
the testimony of each and every witness. It is for you to 
take this testimony as you have heard it, in connection with 
the defendant’s statement, and arrive at what you believe to 
be the truth. 
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Gentlemen, the object of all legal investigation is the dw- 
covery of truth. That is the reason of you being seliHTted. eni' 
paneled and sworn in this case — to diseoviT what is the truth 
on this issue fonnod on this hill of indietinent. Is Leo M. 
Prank guilty ? An* you satisfied of that beyond a reasonable 
doubt from the evidence in this case? Or is his plea of not 
guilty the truth f 

The rules of evidence are framed with a view' to this 
prominent end — seeking ahvays for puri* sourei's, ipid the 
highest evidence. 

Direct evidenet* is that which imminliately points to the 
question at issue. Indirect or circumstantial evidence is that 
which only tends to establi.sh the issue by prtM>f of various 
facts sustaining, by their consistency, the hypothesis claimed. 
To warrant a conviction on circumstantial evidence*, the prov- 
1*11 facts must not only be coiisisttoit with tlic bypotbesis of 
guilt, but must cxolmle «‘vcry <»tbcr reasonable doubt liypo- 
thesis .savi* that of the guilt of the accused. 

The defendant has introdueed testimony as to his gmsl 
eliaraeter. On tliis .snbjeet. 1 charge you that evideiiee of 
gofsl cliaraetf*r wln-n offer«Ml by the dt^feiidaiit in a eriminal 
#*iise is ahvays relevant and material, and .should be eoiisi^l- 
ered by tbe jury, alontr witli all tin* otlier evidence iiitro- 
dueed, as one of tlie facts of the case. 

It should be consiflensl by the jury, not meri*ly where the 
balaneeof the testimony in tlie i-ase inak*'S it dfuihtful whether 
tile di'feiidaiit is guilty or not, but also where such e\ ideiiee 
• good eliaraeti-r may of itself gmieral** a doubt as to tin* 
d :'fendant*s guilt. (oknI eliaraeter is a substantial fuel, like 
any other fact tending to establish the defi’iidant's innocence, 
and ought to be so ri'garded by the jury. Lik** all other facts 
f>r<ive<| in tlie ca.se, it should be wi'ighed and estimated b\ the 
Jury, for it may remler that doubtful wbieh lUlierwis*- would 
be clear. 

However, if the guilt of fli** accused is plainly proved t«» 
the .sat isf act ion of the jur\ Inyond a reasonable doulit. nof- 
withstandiiig the proof of good character, it is tladr duty to 
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eoiiTict. Bat the jury may consider the good character of 
the defendant, whether the rest of the testimony leaves the 
question of his g^oilt doubtfal or not, and if a consideration 
of the proof of his good character, considered along with the 
evidence, creates a reasonable doubt in the minds of the jury 
as to the defendant’s guilt, then it would be the duty of the 
jury to give the defendant the benefit of the doubt thus 
raised by his good character, and to acquit him. 

The "character” as used in this connection, means that 
general reputation which he bore among the people who knew 
him prior to the time of the death of Mary Phagan. There- 
fore, when the witnesses by which a defendant seeks to prove 
his good character ate put upon the stand, and testify that 
his character is good, the effect of the testimony is to say that 
the people who knew him spoke well of him, and that his 
general reputation was otherwise good. 'When a defendant 
has pot his character in issue, the state is allowed to attack 
it by proving that his general reputation is not good, or by 
diowing that the witnesses who have stated that his character 
is good, have untruly reported it. 

Hence, the Solicitor General has been allowed to cross-ex- 
amine the witnesses for the defense fdio were introduced to 
testify to his good character. In the cross-examination of 
these witnesses, he was allowed to ask them if they had not 
heard of various acts of misconduct on the defendant’s part. 
The Solicitor General had the right to ask any question along 
this line he pleased, in order thoroughly to sift the witnesses, 
«nd to see if anything derogatory to the defendant’s reputa- 
tion could be proved by them. 

The Court now wishes to say to you that, although the 
Solicitor General was allowed to ask the defendant’s charac- 
ter witnesses these questions as to their having heard of 
various acts of alleged misconduct on the defendant’s part 
the jury is not to consider this as evidence that the defendant 
has been guilty of any such misconduct as may have been 
indicated in the questions of the Solicitor General, or any of 
them, unless the alleged witnesses testify to it. Furthermore, 
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where a man's character is put in evidence^ and in the 
course of the investigation any specific act of misconduct is 
shown, this does not go before the jury for the purpose of 
showing affirmatively that his character is bad or that he is 
guilty of the offense with which he stands eharg^*d, but is to 
be considered by the jury only in doterniiiiing the credibility 
and the degree of information possesatHl by those witnesses 
who have testified to his gcMnl character. 

Wlicn the defendant has put his character in issue, the 
state is allowed to bring witnesses to prove tliat his general 
character is bad, and thereby to disprove the ti'stiinoiiy of 
those vrho have stated that it is giKul. The jury is allowed 
to take this testimony, and have the right to consider it along 
with all the other evidence introdiieed on the subject of the 
general character of the ilefemiant, and it is for the jury 
finally to determine from all the evid<mce whether his ckar- 
aeter was good or bad. But a defendant is not to bo con- 
victed of the crime with which he stands charged, even 
though, upon a consideration of all the evidence, ns to his 
character the jury believt»s that his character is bad unless 
from all the other testimony in the eas«* they believe that he 
is guilty beyond a reasonable doubt. 

You will, therefore, observe that this is the rule you will 
be guided by in determining the 4'ffeet to l)e given to the evi- 
dence on the Kubjeel of the defendant's eharaeter. If, after 
considering all the evid<‘nee pro and eon on the subjeet of the 
defendant’s eharaeter, you helii^ve that prior to the time of 
Mary Phagan's death he bore a good ri^putation among those 
who knew him, that his general eharaeter was goo<t, you will 
consider that as one of the facts in the ease, and it may be 
sufficient to create a reasonable doubt of the d«*fendant’s 
guilt, if it so impress your minds and eonscicnces, after con- 
sidering it along with all the other evidence in the case; and 
if it does you should give the defendant ih** Ixuiefit of the 
doubt and acquit him. However, though you should btdievo 
bis general character was gowl, still if. after giving duo 
weight to it as one of the facts in the case, you believe from 
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the evidence as a whole that he is guilty beyond a reasonable 
doubt, you would be authorized to convict him. 

If you believe beyond a reasonable doubt from the evi- 
dence in this case that this defendant is guilty of murder, 
then you would be authorized in that event to say, *‘We, the 
jury, find the defendant guilty. Should you go no further, 
gentlemen, and say nothing else in your verdict, the Court 
would have to sentence the defendant to the extreme penalty 
for murder, towit : to be hanged by the neck until he is dead. 
But should you see fit to do so, in the event you arrive at the 
conclusion and belief beyond a reasonable doubt from the 
evidence that this defendant is guilty, then, gentlemen, you 
would be authorized in that event, if you saw fit to do so, to 
say: ‘‘We, the jury, find the defendant guilty, and we recom- 
mend that he be imprisoned in the pentitentiary for life.** In 
the event you should make such a verdict as that, then the 
Court, under the law, would have to sentence the defendant 
to the penitentiary for life. 

You have heard the defendant make his statement. He 
had the right to make it under the law. It is not made under 
oath and he is not subject to examination or cross-examina- 
tion. It is with you as to how much of it you will believe 
or how little of it. You may go to the extent, if you see fit, 
of believing it in preference to the sworn testimony in the 
case. 

In the event, gentlemen, you have a reasonable doubt from 
the evidence, or the evidence and the statement together, or 
either, as to the defendant *s guilt as charged, then give the 
prisoner the benefit of that doubt and acquit him ; and in the 
event you do acquit him the form of your verdict would be: 
“We, the jury, find the defendant not guilty.** As honest 
jurors do your utmost to reach the truth from the evidence 
and statement as you have heard it here, then let your ver- 
dict speak it. 

At 12 A5 the Jury retired. 
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THE VERDICT AXD SENTENCE. 

At 4:55 the Juri/ returned into eourt with a verdict of 
guilty. 

The courtroom had been cleared of spectators ; the prisoner 
himself, as well as his counsel, were absent (sw po»i, j). 410^ 
and only the Judge, the officers of the court and the state 
counsel and some other meinWrs of tlh» bar were present. 

When the verdict was rendertMl. the windows of the court- 
room were closed on account of the noise made by the crowd 
in the streets." 

* ‘‘While tlie jiirv was out nearly ftuir hours, and eaeh and every 
member was plediretl t«» seerwy, it is deHiiitely known that only one 
ballot ivas taken and that tlie verdict was readied in a compamlively 
short tinu*. Wlieii the chamI that filled the court r<*oni was driven 
out Monday afternoon on the onler of tlnih.v Koan, it tUiwed to the 
streets to await the verdict, increasing in size a.s tlie luliiules passed. 

‘•A veritahle hotieyeotnh of hiiinatiity spreail over the section from 
Whitehall to <*entral avenue, on Hunter street, and from .\hihama 
to Mitcliell iiii I'ryor. .Men and women clnntr !«i the walls of hiiild- 
ititrs and sal in d«sirways. Wnu!«»ws were cntwdeit with women and 
^rirls atid chihlren. It was a.s ihuii^h a street aiidietice liad pat hens! 
to waldi an eventful procession. The shrill onlcrs of the montited 
jiolicemen aro.<e over the hum of the crowd. A knot of men clnslereil 
around tlie press riumi, tlie wimhovs of which frtuit Hunter stn»ct, 
just opposite the new eoiirt house huildin^. the reporters at the 
telejdioiie shouted the \ erilief to their oniees, the word came throiiffli 
the wiiidiiws. It was reeeived with a shout. The iTv of tniilly look 
winireil tli.L!lit from lip to lip. It traveled like the rattle of iimskelry. 
Then came a conihin«*d slumi that ni.M* to the sky. Ihindfumitiiiim 
reijrned. Hals went iiiio the air. Woiia*Ti wept and shouted by 
turns. 

“A pT**at ovation was aeetinled Solicitor <iem*ral D^irsey. As he 
nppeanul in the d<M»rway of the eonrt lioiise while the erowd yelled 
its reception of the Frank verdiel, there came a niiirhly roar,’* — At- 
lanta Constitution, AlI^^ ’J(». UM.'S. 

“The jury reached their verdiel within lw«i hours after Fniiik*s life 
hail licHMi ]daeej in llieir luinds. (hi the lirst ballot tlu‘ vote, wtis ten 
for conviction, one blank ami one doubtful. The s4*eond lialhn was 
taken just one hour later, and resulleil in a ntianimfuis vote for con- 
viction.'* — Atlanta Journal, Aujr. 2fi, IHl.’l. 

“Two thotLsnnd people, mostly men, awaited the annoiinmnent 
of the verdict in the streiMs around the court hoiisi* and the demon- 
stration following the news of the verdict drew double that rniml»er 
to the seene. The windows of tite court room wen^ ordered elosed, 
so great was the din from without the court. As the solicitor passed 
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Judge Roan : Mr. Sheriff, I mil pass sentence tomorrow. 
Have the prisoner here. I will notify you in time of the 
hour. Gentlemen of the jury, I thank you for your patient 
service in this case. This has been the longest trial I have 
ever participated in, and I dare say the longest yon ever 
have or ever will. Thanking you again for your long and 
faithful service and arduous labors the Court will now dis- 
miss you. The state will furnish your script for twenty-nine 
days. 

August 26. 

Judge Roan : Mr. Frank, stand up. The jury which has 
been trying you for da3TS or rather for weeks, on yesterday aft- 
ernoon rendered a verdict finding you guilty of murder. It is 
now my duty as the presiding judge of this court to pass the 
sentence of the law upon you for that offense. Before I pass 
that sentence, have you anything to say, wherefore it should 
not be passed. 

Frank : I say now, as I have always said, that I am inno- 
cent. Further than that my case is in the hands of my coun- 
sel. 

Judge Roan ; Mr. Frank, I have tried to see that you had 
a fair trial for the offense for which you have been indicted. 
I have the consciousness of knowing that I have made every 
effort, as the law requires me to do, to see that your trial was 
fair. Your counsel has notified me that a motion for a new 

from the court bouse door he was picked up bodily by members of 
the waiting crowd, and on their shoulders carried to his office in the 
Kiser building across Pryor street. The shouting was deafening 
when the solicitor appeared in the street. Two ballots were cast by 
the jury before an agreement was reached. The first ballot cast 
showed eleven members for a verdict of guilty without the recommen- 
dation of mercy and one in doubt. After one mor& ballot, an honr 
later, the twelfth man came over to the majority and made the early 
verdict possible. Judge Roan declared that never in all of his 
experience had he witnessed such a demonstration following the 
announcement of a verdict. The shout from the 2,000 gatiiered out- 
side the court room attracted more, and in ten minutes after the ver- 
dict was made public the crowd was so great that the poliee reserves 
began riding through it in an effort to dbpetse it” — Afiants Jour- 
nal, Aug. 26, 1913. 
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trial will be filed in due order, and it will be duly heard. It 
is now my duty to x>roiiounce the formal sontenoe of the law 
upon you, which I will read in open court. Indictment for 
murder, Pulton superior court. May tenn, 1913. Verdict of 
guilty, July term, 1913. Whcnnipon, it is oonsidcrtMi, ord- 
ered and adjudged by the court that the defendant. L<*o M. 
Frank, be taken from the bar of this court to the common 
jail of the county of Pulton, and that he l>e theiv safely kept 
until his final execution in the manner fixed by law. It is 
further ordered and adjudged by the court that on tlie tenth 
day of October, 1913. the defendant, Lt'o M. Prank, shall bo 
executed by the sheriff of Pulton county in private, witnesst'd 
only by the executing officer, a suflieieiit guard, the ndativca 
of such defendant, and such clergymen and friends ns he may 
desire; such execution to take place in the common jail of 
Pulton county, and that said defendant on that day, between 
the hours of 10 o’clock a. m. and 2 o'clock p. m. be by the 
sheriff of Pulton county hanged by the m^k until he sluill bo 
dead, and may Ood have mercy on his soul. 

The folhiwiiijL^ protest was issiieil by llie prisoner’s iillorniys and 
published in the Allanta iiewsj*ap€*rs of August *J(i: 

We <b‘em it not amiss t<» make a short stati'inenl, ns ilie atlonieys 
of 1^*0 M. Prank, to tlie publie. The trial wliirli has jns| oerurred 
and wliieli has resiilieil in Mr. Frank > eonvirtion, was a furee and 
n(»t in any way a trial. Iti sayiriL’’ ibLs, we do not make the least 
eritieisin of Judge Hoan, who presidial. .lodge Hoan is <ini» ot the 
best men in (leorgia atu! is an abb- ami eonseien judge. I ho 
leinjier of the publie mind was .’<iieli that it invadnl tin* eonri rinmi 
and invaded the stn-els and mad** itself manifest at every turn thw 
jury made: and it was just ius iinfMissihle for lids jury to eseape the 
effects of this piihlie feeling ns if they bad been turned b»ose and 
had lioen pennirted to mingle with tf!e peofde. In doitig this we are 
making no eritieisin of tlie jury. They were oid> men and uiieon- 
sciously tins prejudiee remlere*! any other venliet inifiosslble. It 
Would have re^piired a jury of sloie.^, a jury of Spartans to have with- 
stood this situation. Tlie lime ought to eoine wheti this nan will get 
a fair trial, and we pri»f*»undly believe that it will. Tlie linnl judg- 
ment of the American pcofde is a fair one. It is soinetmes delayed 
in coming, but it coiru^s. We entered into Ibis caw* with the firofound 
conviction of Mr. Frank’s iiinoeeiiee. The result ha.s not eiianged our 
opinion. F-very step of the Irinl has intensitied and fortified our pro- 
found conviction of his innocence. 

L. Z. KosHcr, 

a. H. Arnold. 
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THE SUBSEQUENT HISTORY OP THE CASE— THE 
APPEALS TO THE COURTS— THE COMMUTA- 
TION BY THE GOVERNOR— THE LYNCH- 
ING OP THE PRISONER. 

October 31, 1913, Judge Roan denied the motion for a new 
trial; February 17, 1914, the Supreme Court of Georgia af- 
firmed the verdict of the lower court by a vote of four to two, 
and February 25, unanimously overruled a motion for re- 
hearing.^ March 7 Frank was sentenced for a second time, 
April 17 being set as the date for the execution. April 16 
an extraordinary motion for a new trial was filed and sen- 
tence was again stayed. April 22, Judge B. H. Hill, former 
chief justice of the Court of Appeals,^* who had succeeded to 
the judgeship of Pulton Superior Court, denied the extraord- 
inary motion for a new trial. April 25 Prank’s sanity was 
examined and he was declared sane. November 14 the Geor- 
gia Supreme Court again denied a new trial* and on Novem- 

'A large number of technical errors in procedure and in the admis- 
sion of evidence and the prejudice of the jurymen were alleged by 
the prisoner’s attorneys, but were ail overruled by the Supreme 
Court. Frank v. State, 80 S. E. Rep. 1010. The Court also ruled 
that the disorder in the court room during the trial was not of such 
a character as to impugn its fairness or furnish ground for reversing 
the verdict; and that the cheering in the streets on the last day of 
the trial was not heard by the jury, and they had no knowledge of 
it until after they had rendered their verdict. The absence of the 
prisoner from the Court room when the verdict was given vras not 
mentioned by his attorneys in tliis appeal. Frank v. State, 83 S. £. 
Rep. 33. 

See post, p. 628. 

^ * The error liere alleged was the absence of the prisoner without 
his consent from the Court room when the verdict was rendered. 
Frank v. State, 83 S. £. Rep. 645. The Court stated the case in 
these words: 

^ “At the time the verdict was received and the jury trying the case 
discliarged, the defendant was in the custody of the law and incar- 
cerated in the common jail of the county. He was not present when 
the verdict was received, and the jury discharged as he had the right 
in law to be, and as the law required he should be. He did not waive 
the right to be present, nor did he authorize anyone to waive it for 
him, nor consent that he should not be present. He did not know 
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bcr 18, refused a writ of error. Xoveinln^r 23, Mr. Justice 
Lamar, of the Supreme l^ourt of the I'liited States, refused 
a writ of error. XoveiuW 25, Mr. Justice Holmes, of the 
United States Supreme Court, also refustMl a writ. Decem- 
ber 7, the full bench of the United Statics Supreme Court n'- 
fused a writ of error. Deccmlier 9, Frank was re-siMitenccd 

tluit the verdict liad Im^cii rendered and the jtiry dischar>rtMl until after 
the reception of the \’erdict and the discharp* of the jury, and did 
not know of any waiver of lit.< pn*S(*nce made hy his cotittsel until 
after Sentence of deatli iiad luH>n proiioiineed ii{»on him. ttn the day 
the verdict wjis nMidcrcd and Indore tin* jiultrc who presided at the 
trial of the cause h(‘irnn liis ciiar^e to t)ie jury, tlie jinl^e in the jury 
room of the court house wherein the trial was pr»M*eedintr. privately 
conversed Avitli two of the counsel «if the delmidaiit. and in the con- 
versation r^d'crrcd to the proh.-ihle damunu* of \ inli ricc that the defend- 
ant W'ould In* ill if I.e were pn*.M*nt wi.eii the verdic t wa.s reinieivd, if 
the verdict .•should )»e one 4d' aeipiitia): and at i'C iltc jud^re had thus 
expH'ssetl Iiini.s4'lf he reipicstcd the eonnsel tlia^ spoken to, to atrree 
that tlic dcfendiinl need n«»! he present at the liini^ the \eriiiel was 
reinh'red, and the jury wri»< p<dled. In iheM* eirruiiis:aiires the coun- 
sel di<l a^rce with the jndi:'«' that the defendant siionld not he jo'esent 
at liic retnlition of the v«*rdict. In tiie same t‘on verbal ion the jiidjr^* 
expressei! the opinion alsti to the couium*! tiiat coiiiisci of tin* 

defendant iniiflit he in ilan^riu* if they shonhl pren'iit at the reeep- 
tioli 4)f the venliet. In these eirciinistahce s deteinlantV eoiinsel, 
Kosser and Arnold, did airrec with the judi'^e that il«*lriid:int should 
not he present at tiic rendition td tlie venliet. The tlcfeiidaiit was 
m»l pre.sent at tlie eonversati**!! and ktiew nothioLr ahimi any ajrree- 
jiienl made as above stah'tl until after tlie venliet was received, and 
tlie jury was diseharjcil ami until after senieme of death was pn*- 
noiinerii upon iiiin. Ihirsiiani to the eon\ citation, neither of defend- 
ant's counsel were pn‘s«Mit wlieii the \eriliri was rereive*!, and the 
jury diseharpnl. llefetidatit says that he did not jirive counsel nor 
anyone else any authority to %\aive or ri'miiinee tin* riirht of the 
defendant to he preH*nt at the ri*e«*plion of tlie venliet or to atrree 
that the <lelendanl .vliould tiol Iw t»n*Hriii tliereal ; that the relation of 
client and attorney di<i not trive them such authority. ihnii£;h ei»uiiH«*l 
acted in the ino.si perfect iroo*! faith am! in the iiiteresi of the safety 
of tlie defendant. Iteteiidaiit diil not airrec that hi.s eonns^d or either 
of them mi^iit he absent wluui t!ie venliet was nuidiTed. 

**l)€*fcndant aays upon and hcf-aiise of the irround.s above stilted; 
The verdict was of no leiral elTeel, and was \«iid and in violTiiion 
of article 1, See. 1, par. .*1. of the roti.siirntiori of the State of fieor- 
pia, which j»rovidt^ that ‘no perw»ii shall Iw deprived of life, IilM*rty 
or property e.xcepi by due ymM^ess of law. That the n*ee|»ton of the 
verdict in the involuntary ahwnce of the defendant, was in violation 
of and eoiitrar>' to the provisioEis of Article (i. Sec. IH, par. 1. of the 



412 


X AMERICAN iiTATE TRIALS. 


to hang January 22, 1915. December 21 United States Dis- 
trict Judge, W. T. Newman of (Georgia, refused a writ of 
habeas corpus, December 28, 1914, Mr. Justice Lamar grant- 
ed an appeal and certificate of reasonablf doubt to the United 
States Supreme Court. April 19, 1915, the Supreme Court 
of the United States, with Mr. Justices Holmes and Hughes 
dissenting, dispiisscd the appeal,* May 31, Prank’s plea for 
commutation of sentence to life imprisonment was heard be- 
fore the State Prison Commission. June 9, 1915, the State 
Prison Commission submitted a divided report to Governor 
Slaton, Commissioners Davison and Rainey voting against, 
and Commissioner Paterson for commutation. June 21, Gov- 
ernor Slaton commuted Frank’s sentence to life imprison- 
ment and the prisoner was taken to Milledgeville to begin 
his sentence. 

On July 17, 1915, Prank was attacked by a fellow convict 
who cut his throat with a butcher knife. He lingered be- 
tween life and death for several weeks, but finally recovered. 


Gonstituiioii of the Slate of Georgia, wliich provides that the right 
of trial by jury excej)! where it is otherwise provided in this Con- 
Btitution, shall remain inviolate. That the reception of the verdict in 
the absence of the defendant was contrary to and in violation of the 
provisions of the fourteenth amendment to the Constitution of the 
United States, to wit: ‘Nor shall any State deprive any person of 
life, liberty or property without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws.’ 
That the reception of the verdict in the absence of the defendant was 
in violation of Article 1, Sec. 1, par. 5, of the Constitution of the 
State of Georgia, to wit: ‘Every person charged with an offense 
against the laws of this State shall have the privilege and benefit of 
eounsel.’ ” 

The Supreme Court ruled that because Frank was in court with 
his attorneys when he was sentenced and because later, within^ the 
time allowed by law, made a motion for a new trial, which recited, 
among other things his absence at the reception of the verdict, and 
that his presence had been waived by his counsel and his motion for 
new trial was refused by the trial court and its judgement affirmed 
by the Supreme Court, the defendant must be considered as having 
acquiesced in the waiver made by his counsel of his presence at the 
reception of the verdict, and he cannot at a subsequent date set up 
such absence as a ground to set aside the verdict 
* Frank v. Magnum, 237 U. S. 309. 
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At daybreak on An^st 17th, two miles northeast of Mari* 
etta, in Cobb Comity, Georgria, Frank was lynched by a mob 
Mary Phapan’s hotly was buritnl in the cemetfr}’ of this 
town. A number of men in automobiles arrived at the State 
Prison farm where Frank was serving his eonimutt'd life 
sentence, after dark on the evening of August IGfh. These 
men cut the telephone wires, overpowered the guards, en- 
tered the hall w’here Frank was sleeping, carried him into 
one of the automobiles, and the journey was made during the 
night all the way to Marietta, Cobb County, a distance of 
some 125 miles. Frank was hanged to a tr»*c by this mob. 
The mob was dissuaded from burning the body by some citi- 
zens w’ho arrived on the scene after the hanging.*. The Isaly 


♦Marietta. (U*orcia. The scenes at the place where liCti M. trank 
was hanged, were netve wrecking. The enjwd gathered with 
ratdditv. Thev swarinetl tlte mad from laith dimiions. 1he> 
se^med'to ri.se tip out of the gomnd. so f;ist they came .f'”* “l"* 
hiles came careening, rcckh'ssly disn-pirdiiig life and limb or wen- 
panK Horse-drawn veliieles came at a gallo|*. I edcstniiim came 
running. Women catne, children came — even bahies in arms. I no 
sight of the hodv swaying in the wind with the red gaping 
the throat, m.-ole some of tlie women siek. iind thev would utter litlle 
slirieks and groans and turn their hwids away. (*thcr women wmlkcd 
up to the p.;ckcd mass of men. pnsh..l .lo ir way into .he pack mnl 
liloked on the dca.l 1s.dy without the (piivcr ot an "V' " 

llic first arrivals was a man in a fren/.y ot passion. He 
headed, coalless, his eves hlazing like tlic evs ot a man me. Hi ran 
hnnigh the crowd, rail np to the body. lhn;w up his l.ands clmchid 
ills tut and shook them at the lK..ly. TI.cn l.m hands <;l 
fliiirers wriilied. His fists rhe.<al again, ami he slim.k thim at me 
bodv “Now we’ve got vo.i." lie sen-iimed, on won t miirder any 
mo^inno;.m. little girK We’ve go, yon now. They M*';; 

monument over yon. They am not ,",7 

goino- to get a piece of yoii as hig as a cigar. I he crowil >i Iti n, ana 
Tineked closer At tliis juncture, a short. Iluck-si*l man ran up to the 

Tb,, b.™ . »«»„ .1 M«tt. 
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was cut down and carried to Atlanta and from there sent to 
Brooklyn where his parents lived. 

"Whoever did this thing — ” The man beside the body broke in with 
a shout : ^^God bless him, whoever he was.” Judge Morris laid his 
hand on the man’s shoulder and asked him to be quiet for a few 
minutes. "Whoever did this thing did a thorough job.” "They shore 
did|” chorused the crowi "Whoever did this thing,” said Judge 
Morris, "left nothing more for us to do. Little Mary Phagan is vin- 
dicated. Her foul murder is avenged. Now, I ask you, I appeal to 
you as good citizens of Cobb County, in the good name of our county, 
not to do more. I appeal to you to let the undertaker take it.” 
The man by tlic body broke in again, "We are not going to let the 
undertaker have it,” he shrieked. "We are not go^g to let them 
erect a monument over that thing. We are not going to let them 
have a piece of it as big as a cigar. We are going to burn it, that’s 
what we are going to do. We are going to burn it. Come on, boys, 
let’s bum the dirty thing.” "Men, I appeal to you,” he shouted, 
"don’t do anytliing to this body. Let the undertaker have it. This 
man has a fnllier and mother, and whatever we think of him, they 
are enlitled to have the body of their son. Men, men, 1 appeal to 
you for the good name of the country. Let all who are in favor of 
giving this body over to the undertaker say ‘Aye.’” There was a 
chorous of ayes. ‘Now, let all who oppose us say ‘No.’ ” The man 
beside the body, at the top of his voice yelled “No.” "Ix^t all who 
are in favor of giving this body to the undertaker raise their hands,” 
said Judge Morris. The hands of the crowd went up. — St. Louis 
Globe-Democrat, August 18, 1915. 




THE TRIAL OF WILLIAM WEMMS AND SEVEN 
OTHER BRITISH SOLDIERS FOR THE 
MURDER OF CRISPUS ATTUCKS, SAMUEL 
GRAY. SAMUEL MAVERICK. JAMES 
CALDWELL AND [PATRICK CARR. 

BOSTON. MASSACHU- 
SETTS. 1770. 

THE XAllRATIVK. 

On the evening of Marcli fith, 1770. a party of British sol- 
diers lired upon a crowd of citi/ciis of HiksNui, causing the 
death of five of them. Tiiis incident is known in American 
history as the “Boston Massacre/* and grew out of the 
strong feeling among the {\)lonists against having soldiera 
quartered upon them. 

There had heiui imieh friction hetwe«»n soldiers and civil- 
ians in Boston; a sh<»rt time hi*fort* at a place callt*d the 
Rope Walk, thi*re hail a fight ln twi‘t*ii a nuinlN*r of sol- 
diers and citizens which ended in the defeat of the soldiers 
and the dangerous wounding of one of their numher. This 
gave rise to great excitement, and a general c.xpeetation of a 
scTious affray between the citizens ami the soldiers. 

Early in the evening of that ilay. it became apparent that 
an unusual excitement prevaih-d in Boston. ('lustiTS of eiti- 
zens were observed in earnest coiifen'iiee in various <|uarterK 
of the town, and parties of soIdji*rs were also moving about. 
About eight o’clock one of tin- bells was rung as if for fir**, 
and soon after large bands of men were seen in motion, hur- 
rying forward with clubs in th«*ir liands, arid uttering the 
fiercest ini nreeat ions against th** soldiers. An attack was 
soon made by the mob in Dor*k square upon some soldiens. 
The latter were shut up in thi* barracks by th**ir offleers, the 
mob following them to the gate and pr<ivoking them by abus- 
ive epithets. The rioters were addressed by “a tall large man 
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in a red cloak and white wig," and inunediately mshed to 
King street, now State street. Meaiiwliile, the sentry before the 
enstom house, in that street, was attacked while on duty. He 
loaded his gun, and retreated up the steps; but the people 
pressed upon him with bitter imprecations, and he called on 
the main guard, within hearing, for protection. Captain 
Preston, the officer of the day, sent a corporal and six men 
to protect the sentinel, and followed them himself. The mob 
had now received a great accession of numbers, and the sol* 
diers on their way were hooted at, and pelted with snow 
balls, ice and sticks. They were then ordered tb load. After 
they had taken their station before the sentinel at the cus- 
tom house, and were pushing off the people, one of them 
received a blow with a club, which brought him to the 
ground. Bising immediately he fired, and the rest, with one 
or two exceptions, followed his example. Three men were 
instantly killed, five dangerously wounded and several slight- 
ly. The citizens fied and the soldiers withdrew. Captain 
Preston surrendered that night and the soldiers were com- 
mitted to jail the next day. 

Eight of the soldiers. Captain Preston and some others, 
were indicted for murder, and on November 27, the trial of 
the soldiers began. A large number of witnesses were called 
to prove the allegations in the indictment. They fully identi- 
fied the prisoners as the soldiers who fired on the people; 
but the proof was not very precise as to the actual effect of 
each soldier’s firing, with the exception of Killroy and Mont- 
gomery. In regard to the former, a witness testified that he 
saw him among the soldiers. Samuel Gray was standing 
near the witness, and after one gun had been fired, the wit- 
ness cried out to Killroy not to fire, but he immediately fired 
and Gray, who was taking no part in the disturbance, fell 
dead. Another witness swore that Killroy had previoudy 
said to him that he would never miss an opportunity to fire 
on the people ; he had wanted the chance ever since he landed.* 
And he was one of the soldiers who had been in a fight with 

• Samuel Hemmingway, post, p. 426. 
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the people at the Rope Walk a few days before.^ It was also 
shown that Killroy s bayorikt W'as bloody the next morning 
after the aflfray « A witness swore that Moiitgomciy was the 
first one that fired, that when his gun was knocked out of his 
hand he recovered it and fired again and that he was tlie one 
who killed Attucks.^ 

A large number of witnesses testified to the origin of the 
affair and that the blame was attributed to the soldiers and 
that the circumstances were not such as to justify tliem in 
firing. 

The soldiers were defended by John Adams, afterwards 
President of the United States, and Josiah Quincy. Their 
plea was self-defense. More than fifty witnesses were exaiu- 
ined to prove the facts aneg«*d in their Ivhalf. From their 
testimony, it was abundantly evident, that there wits unusual 
excitement amongst all elasst^K of tin* eiti/4*ns in tlie begin- 
ning of the evening, and there was a gi»neral expeetatioii of 
a serious affray betwe«*n tin* soldiers ami the town’s people. 
Crowds of people were colleetivl in various parts of the town, 
armed wnth clubs and other dtwlly weapons. Parties of sol- 
fliers were also flriving throuirh the str<*i*t, armed with bay- 
onets, cutlasses and clubs, and tn^ating all whom they met 
in the most insulting inatiner. In the first part of the even- 
ing, several eoHisir)ns had taken plaee l)etwei*n the eiti/ens 
and snlfliors, and one in which the soldiers of the fourteenth 
regi?nent were engaged, had become fpiite serious before the 
«>flfieers wen* enabled to confine tlie sohiitTs in their burraeks; 
a citizen having received a severe wound with a cutlnss. It 
Dims also proved, that the sentry at the custom house was 
placed there by authority,* ami could not leave his station; 
that he was insulted, pressed upon, and p«‘ltcd with clubs, 
snow balls, and oyster shells, and that he frequently threat- 
ened thff aggressors that he Dvoiibl fire, before he called for 
the assistance of the main guard. It wiis also proved, that 
the soldiers of the main guard, on their Dray to his assistance, 

^Nicholas Ferreier, post, p. 420, 

« Joseph CroRwell. post, p. 4:t0; .Innu-s ( arler, post, p. 4.T0. 

^ James Bailey, post, p. 425. 
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TeeeiTed the same treatment, but tiiere was no direct evi> 
dence that they were ordered to fire by their commanders, 
although they were frequently dared to do so by their as* 
sailants. They were called cowards, dastards, lobsters (in 
reference to tiie color of the coats), bloody backs (in allu- 
sion to the custcmi of flogging in the army), and every conceiv- 
able insult was thrown at them by the excited crowd that 
surrounded them. 

Most effective speeches to the jury were made by Mr. Adams 
and Mr. Quincy, and the verdict of the jury was that none of 
them were guilty of murder, but that two were guilty of man- 
slaughter. 

THE TRIAL.' 


In the Superior Court of Judicature and Court of Assize, 
Boston, Massachusetts, November, 1770. 


Hon. Benjamin Lynde,® 
Hon. John Cushing,® 

Hon. Peter Oliver® 

Hon. Edmund TBowmoDGE,®. 


Judges. 


Nov. S7. 

William Wemras, James Hartegan, William McCauley, 
Hugh White, Matthew Killroy, William Warren, John Car- 

* Bibliography. •"The trial of the British soldiers of the 29th 
regiment of Foot, for the murder of Crispns Attacks, Samuel Gray, 
Samuel Maverick, James Caldwell, and Patrick Carr, on Monday 
evening, March 5, 1770, before the Honorable Benjamin Lynde, John 
Cashing, Peter Oliver, and Edmund Trowbridge, Esquire;, Justices 
of the Superior Court of Judicature, Court of Assize, and General 
Gao\ Delivery, held at Boston, by adjournment, November 27, 1770. 
Boston: Published by William Emmons, 1824.” The first publication 
of this report of the trial was made in 1770. It was reprinted in 
1807, and then in 1824. Before the trials took place, a work was 
published, of which the following is the title page: * "A Short Nar- 
rative of the Horrid Massacre in Boston, perpetrated in the evening 
of the fifth of March, 1770, by soldiers of the 29th regiment; which, 
with the 14th regiment, were then quartered there; with some Obser- 
vations on the State of Things prior to that Catastrophe. Printed 
by order of the Town of Boston, and sold by Edes ft Gill, in Queen 
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roll and Hugh Montgomerj, British soldiers of tlie 29 th Regi- 
ment of Foot, were placed at the bar today ehargtKl with the 
murder of five citizens of Boston, \'iz. : Crispns Attucks, Sam- 
uel Gray, Samuel Maverick, James Caldwell and Patrick 
Carr.® 

They pleaded not guilty. 

street, and T. & J. Fleet, in rornhill, 1770.” In the npi^endiz to this 
work, there are a large number of depositions taken m perftetuam 
relating to the subji^cl. This publiratinii uas intended phneipully 
for tlie EiiglLsli market, and the work was sent there by a vessel hired 
by the town for liie purj»ose. It was refirinted with l*aul Heveri‘*s 
engravincr (see post, p. 4*4;t) and a {dan of the town of Moston by 
John Doggett, Jr., at New Vi»rk. in IMO. 

• Chamller’s Aiiieriean fricninal Trials. S«-e 1 Am. St. Tr. ll«5. 

2 liTNOE, Benmami V. (1700-17S0.) Born Salem, Mass.; Judge Su- 
I»erior Cc^url, 17 J.V1 772. 

®('rsniXG, John. (I(i9.‘i-177.s.) Born Seitunte, Mass.; Judge 
Sufireme Court, 1747-1771. 

^ Oi.iVER, Pr.Ti:i:. (1712-17^*1.1 Born Bitslon, Mass.; graduated 
CnnihridL'^e, 17.'10; JmlL’e (*oiirt <»f t*oii!inon l*leas, and then Jndgi* of 
the Sujireine Court: Clsief Jsi'^iire, 1772-177(i; was a royali.^t, and 
went to England iti 177ti, and died iti Binninghjin:; I.L.D. Oyfurd. 

® TrtownTrinnE. Et'Mrxn. (17(»S-17JKJ.> Born Newltm, Ma«s. ; grad- 
uated Cambridge, 1727: Ailorney (Seneral of MasKaeliiiselfs ; Judge 
Supreme Court, 17r»0; died at t'ambriilLte. 

•'■At his Maje.’slv’s Superior Court of Jndieatiire, Court of Assize 
and general Oacd Ihdivery, begun an*! la id at Boston, within, and for 
the C.\)nnty of SniToIk, on the seeiuii! Tuesday of Mareh, in the tenth 
year of Ihc reign «»f (Seorge the Tliird. by the tlniee of (lod, c»f (treat 
Britain. Fraiiee and Ireland, King, di*fendiT of the Faith, &e. 

The Jurors for the .‘^aid Lord, the King, upon thi-ir i»:ith pn*.senl, that 
Thomas I*n»ston, Ksij., William Wemms. lahonrer, Jaiiii^ llartegnn, 
lahonrer, William Met’anlev. labourer, Hugh White, lahonrer. Mat- 
thew Killroy, labourer, William Warren, labourer, .lohn (*:irrol, 
labourer, and Hngli ^lontgfuiiery. lahoner, .all iu»w rf*sident in Boston, 
in the County of Suffolk, and llaminond (ireen, boat builder. Thomas 
Greenwood, laboiinT, Edward Manwaring, Esq., :»nd JiJin Munroe, 
gentleman, all of Boston afores.aid. not having tlie fi'ar of God before 
their eyes, but b<»ing moved atid .MMlueed by the instigation of the devil 
and their own wieked hearts, did, on tl»e fifth day of this instntit. 
Mareh, at Boston aforesjiid, within the eonnly .aforesaid, with force 
and arms, feloniously, wilfnllv. .and of their malice a fore! lion Hit, 
assault fine Crispns Affueks, then and tliere being in Owe • ence of Gf>d 
and of the .said f»rd the King, and liiat he the fwiifl William Warren, 
with a eertain Itand gun of the value of twr iify shillings, which he the 
said William Warren then and th«Te held in Imth his hands, chnrgf4 
with gun powder atid two leaden hnllets. then and there. feloni« 
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The following jurors were selected: Joseph Mayo, foreman, and 
Nathaniel Davis, of Boxbu^; Abraham Wheeler and Edward 
Peirce, of Dorchester; Josiah Thayer, of Braintree; Benjamin 
Fisher, of Dedham; Samuel Davenport and Joseph Hanghton, of 

ously, wilfully and of his malice aforethought, did shoot off, and 
discharge at and against the said Crispus Attucks, and that the said 
William Warren, with the leaden bullets as aforesaid, out of the 
said hand gun^ then and there by force of the said gun powder so 
shot off and discharged as aforesaid, did then and there, feloniously, 
wilfully, and of his malice aforethought, strike, penetrate and 
wound the said Crispus Attucks in and upon the right breast, a 
little below the right pap of him the said Crispus, and in and upon 
the left breast, a little below the left pap of him the said Crispus, 
thereby giving to him the said Crispus, with one of the bullets 
aforesaid, so shot off and discharged as aforesaid, in and upon the 
right breast, a little below the right pap of him the said Crispus, 
one mortal wound of tlie depth of six inches, and of the width of 
one inch; and also thereby giving to him the said Crispus, with 
the other bullet aforesaid, so shot off and discharged by the said 
William Warren as aforesaid, in and upon the left breast, a little 
below the left pap of him the said Crispus, one other mortal wound 
of the depth of six inches, and of the width of one inch, of which 
said mortal wounds, the said Crispus Attucks then and there in- 
stantly died; and that the aforesaid Thomas Preston, William 
Wemms, James Hartegan, William M'Cauley, Hugh White, Mat- 
thew Killroy, William Warren, John Carrol, Hugh Montgomer>\ 
Hammond Green, Thomas Greenwood, Edward Manwaring, and 
John Munroe, then and there, feloniously, wilfully, and of their 
malice aforethought, were present, aiding, helping, abetting, com- 
forting, assisting, and maintainng the said William Warren, to do 
and commit the felony and murder aforesaid. 

And so the Jurors aforesaid, iipon their said oath, do say, that 
the said Thomas Preston, William Wemms, James Hartegan, Wil- 
liam M’Cauley, Hugh White, Matthew Killroy, William Warren, 
John Carrol, Hugh Montgomery, Hammond Green, Thomas Green- 
wood, Edward Manwaring, and John Munroe, then and there, in 
manner and form aforesaid, feloniously, wilfully, and of their 
malice aforethought, did kill and murder the said Crispus Attucks, 
against the peace of the said Lord the King, his crown and dignit.y. 

Jon. Sewall, Att. pro. Dom. Regc. 

Wm. Taylor, Foreman. 

At the same Court the said James Hartegan, was indicted for the 
murder of Samuel Gray; and the said Thomas Preston, Esq.,^ Wil- 
liam Wemms, William M’Cauley, Hugh White, Matthew Killioy, 
William Warren, John Carrol, and Hugh Montgomery, for being 
present, aiding, helping and abetting the said James Hartegan to 
ao and commit the felony and murder aforesaid. 

And at the same Court the said Matthew Killroy, was indicted for 
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Sfitton I Considw Atherton, of Stou|;hton ; iTaeob Cushinfr, 
Jonah LaDe, and Jonathan Burr, of Hinghaui.^ 

The Clerk, ^on the prisoners at the bar, those ^ood mcn^ which 
ware last called and do now ap|>ear, are those who are to paaa 
between our soverei^ Lord the Kinp and you, upon the trial of 
your several lives: if tlierofore you will challeiifro them, or any of 
tbemf you must ohnllenire them as they are oalbnl to be sworn, 
before they are sworn, and you shall bc> 'beard. 

The Jurors being sworn. 

The Clerk, Prisoners hold up your hands. Oentlenion of the 
Jur>% look upon the prisoners, and hearken to the charge. Upon 
each and every of these several indictments the prisoners at the bar 
have been arraigned, and upon their arraignment have pleaded not 
gruilty, wd for trial liave put themselves upon God and their coun- 
try, which countiy you are, your charge therefore is, to inquire 
whether they or either of them be guilty of the felony and mnnler 
whereof they stand indicted, or not piilty. If they or either of 
them are guilty, you arc to say so; if they or either of them are not 
guilty, you ore to sny so and no more. Good men and true, stand 
together and hearken to your evidence. 

Robert Treat Paine^ and Samuel Quincy^ for the Proeeeii- 
lion. 

John Adams,^ Josiah Quincy, niid Sampeon Blow* 

ersj^ for the Prisoners. 

the murder of one Samuel Maverick; and the saia Thomas Preston, 
William Wenmis, William M’t^uiley, Jamtv lliirtegun, Hugh 
White, William Warren, John rarrull, and Hugh Mont gomer>', for 
being pre.scnt, aiding, helping, abet ling, and assisting the said Mat- 
thew* Killruy, to do and couiiiiit the felony and murder uloreaaid. 

And at the same Court tlie said Jolm C.nrnil, was indicted for the 
murder of one James Caldwell; and the said Thomas Pn^lon, Wil- 
liam \Vemins. William MTaulev, Jame.s llartegan, Hugli White, 
William Warren, and Hugh Montgomery, for Iwing present, aiding, 
helping, abetting, and assisting the said John C arrol to do and com- 
mit the felony and murder afon^said. 

And at the ‘same Court the said Hugh Wliite. w.*ia indicted [h® 
murder <»f one Patrick Carr; and the said Thomas PreM on, W jl- 
liam Wemms, James Hariegan, William M^t auley, Mall.iew Knl* 
roy, William Warren. John Carrol, and Hugh Montgomery, for 
being iiresenl, aiding, helping, aliefting, and assisting the said 
Hugh W'hite to do and commit the felony and murder afonfsaul. 

«• Every jurvman from the town of Boston being challenged for 
cause and" set aside, there was not an inhabitant of that town on the 
jury. 



422 


X. AMERICAN STATE TRIALS. 


Mr. Samuel Quincy. May it please your Honors and you 
gentlemen of the jury: The prisoners at the bar, are that 
party of soldiers belonging to his Majesty’s 29th regiment, 
who in the evening of the 5th of March last, were induced 
from some cause or other to fire on the inhabitants of this 
town in King street. They are charged in five distinct in- 
dictments, with the wilful premeditated murder of five dif- 
ferent persons mentioned in the respective bills; to each of 
these indictments they have severally pleaded, not guilty; 
and by that plea have thrown upon the crown the burden of 
proving the fact alleged against them. It is my province 
therefore to give you evidence in support of this charge, and 

^ Paine, Robert Treat. (1731-1814.) Born Boston; graduated 
Harvard, 1749; began practice of law at Taunton, 1759; delegate 
to Congress, 1774, and one of the signers of the Declaration of 
Independence; niemlK'r Massachusetts (Constitutional Convention; 
Atiomev General of Massachusetts; Judge Supreme Court, 1790- 
1803. 

^ Quincy, Samuel. Was an elder brother of Josiah Quincy, Jr,, 
and the last Solicitor General of the Province of Massachusetts 
before the Revolution, lie became a Royalist, it is said, through 
jealousy of his brother, who rose to higher distinction than himself. 
At tlie* Revolution he left the country and wen<^ to Antigua, where 
he was appointed King’s Attorney. He died there in 1789. 

® Adams, John. (1735-182(5.) Born Braintree, Mass.; graduated 
Harvard, 1755; admitted to Bar, 1758, and practiced at Braintree 
until he removed to Boston in 1765; member Provincial Congress, 
1765; member of Constitutional Congress and one of the signers 
of the Declaration of Independence; Chief Justice of Massachu- 
setts, 1775; Commissioner to France, 1777; Minister to Prance, 
1785; Vice-President of the United States, and President, 1797- 
1801; died at Braintree. 

Quincy, Josiah, Jr. (1744-1775.) Born in Boston, "the most 
eminent of a well-known family, whose founder emigrated to New 
England in 1633. At the time of his death, at the age of thirty-one, 
he had won distinction as a lawyer, and his place was secured in 
history as the most eloquent, the most clear-sighted, and the most 
devoted of the men who led the American Colonies in the measures 
preliminary to the Revolution.” He died on shipboard, of con- 
sumption, in Gloucester harbor. 

Blowers, Sampson Salter. Graduated Cambridge, 1763; 
ealled to Bar, 1773. He took the Royalist side and left the Province 
at the beginning of the Revolution and was in 1798 appointed Chief 
Justice of Nova Scotia. 
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yonre, gentlemen of the jnrj*. to «1etermine whether they are 
gailty or not. 

The eause is solemn and important ; no less than whether 
eight of your fellow subjects shall live or die! A cause 
grounded on the most melaneholy event that has yet taken 
place on the continent of America, and pi»rhaps of the great* 
est expectation of any that has yet come before a tribunal 
of civil justice, in this part of the British dominions. 

I am aware how difficult, in cases of this sort, it ever is, and 
more especially so in thest* times, and in this trial, to piv* 
serve the mind jaM’fectly indiff«‘rent : but I rememWr, we aro 
bound, not only by the natural obligations towards Ood and 
man, but also by an oath, to examine into the evidence of 
fact without partiality or ]»rejudice; I neetl not therefore to 
caution you of your duty in this respect. It is upon that 
evidence and the law resulting from it. you. gtuitlcmeii, are, 
in the language of your oath, to give a verdiet ; and I will 
venture, befor<diand. to pronoiinee that verdiet righteous, if 
it is founded in these principles as the rule of your judg- 
ment. 

It lias become my <lnty, it shall therefore lx? my endcavorp 
to acijuit mystdf ifi tie’ eours<» of this triad with deeeney and 
candor; reflecting, that however interesting the question may 
be, the object of our inquiry is .simply thait of truth, and that 
this inquiry is to be c(mducted by the wisdom of tho laws and 
eoiLstitiition. 

Tn support of this aocusution against the prisoiiem at the 
bar, it is incumbent on the crown, to ascertain Iha^ following 
things, viz. The idi*nfity of the persons eharged. Tlic fact of 
killing; and tlic cireumstanees attending and aggravating 
that fact. 

To this end, I shall immediately produce to you such evi- 
dence, from the testimony of credible witnesses, as may be 
sufficient to sustain the several indictments, and when I have 
gone through the examination, make such remarks upon it •• 
may be most concise and pertinent to the present issue. 
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THE WITNESSES FOB THE PROSECUTION. 


Jonathan W. Austin. Was on 
King street that evening; as the 
soldiers wheeled round, McCau- 
ley pushed at me with his bayo- 
net and said, ''Damn you, stand 
off/’ Then heard several shots; 
saw! MeCaul^.after the fire, re- 
loading. 

Ebenezer Bridgham. Was in 
King street also; next morning 
at the gaol I apprehended I had 
seen Warren in King street the 
evening before, but afterwards 
saw a person that looked very 
likd him belonging to the same 
regimen^ whi^ occasioned me 
to doubt; saw also Wemms, the 
corporal, stationed on the left of 
the party betwixt him and the 
tall man; there were a number 
of people round the party huz- 
zaing, some having sticks; my 
face was the other way when the 
first gnin went off; heard a noise 
like the clashing of guns; saw 
Gray fall; the person that killed 
him must have been near the cen- 
tre of the party; the last man 
that fired, leveled his piece, fol- 
lowing a lad running down the 
street ; did not think the soldiers 
in any danger, from what I saw. 

James Dodge. Saw Warren; 
he is the only one I can swear to; 
saw about fifty people in the 
street, but nothing in their 
hands; saw nothing but snow- 
balls thrown. 

Samuel Clarke. Saw White 
standing sentry at the Custom 
House; spoke to him; saw no 
one mistreating him. 

Edward G. Langford. Am one 
of the town watch; came down 
about nine o’clock to go to the 
watch-house next the Town- 
house; was told the people and 


soldiers were fighting at Hur- 
ray’s Barracks; the matter was 
over when I got there; returned 
to King street; there were a 
number of -boys round the sen- 
tinel; I told him he need not 
fear, the boys would not hurt 
him; soon after this the sentinel 
went up the custom house steps 
and knocked at the door; a per- 
son within opened it and said 
something; upon that the senti- 
nel turned round, and pointed 
his piece at the people opposite 
to bun; I spoke again, told him 
there was no danger, the boys 
would not hurt him; I continued 
talking with the sentry till the 
party came down, and then went 
into the street; Gray, one of the 
sufferers, came and clapped me 
on the shoulder, saying, what’s 
here to payf I replied, I do not 
know, but sometUng I believe 
will come of it by and by; Gray 
and I were standing together, 
talking, I leaning on a stick, and 
Gray standing with his hands 
folded in his bosom, without a 
stick in his hand, neither saying 
or doing anything to the sol- 
diers; I spoke to Killroy, and 
after two guns were discharged, 
seeing him present his piece, 
said to him, damn you, are you 
a going to firef upon this, Kill- 
roy levelled his piece and fired 
directly at Gray, killed him dead 
on the spot ; the ball passed 
through his head, and he fell on 
my left fool; he pushed with his 
bayonet, and pierced through my 
great coat and jacket. 

Francis Archibald. Saw Kill- 
roy that night; did not see any 
snow balls or sticks thrown ; 
went to King street after the 
firing; saw several dead there. 
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Jatnes Brewer, Saw Killroy on 
the custom house steps; Killroy 
pushed me with his bayonet; 
heard several guns fired. 

James Bailey, Saw* Montgom- 
ery, Carroll and White there: 
saw Montgomer>' fire first : think 
Montgomery killed Attucks; At- 
tuoks was about fifteen feet from 
him over the pit ter; I did not 
apprehend myself or the soldiers 
in danger from clubs, sticks, 
snowballs or anything else; saw 
a person strike Montgomery at 
the comer of Royal Exchange 
lane; Attucks was not the per- 
son. 

Bichard Palmes. Hearing a 
disturbance in King street, 1 waa 
told I had better not go down: 
I said 1 will, and try to nuike 
]>eoce; I also saw Montgofner>* 
there; the stick tlini struck 
^Nfontgomciy' was thrown. I ap- 
prehended; Montgomery step]*ed 
back and then fired; I heard 
seven or eight pnis. hut did not 
c(»unt then; ; it was seven nr eight 
seeonds between tlie first and 
see<»nd gun; as the gun went 
off, Montgomery pushed at me 
with his bayonet, and 1 struck 
him with niy cane, and struck 
the pin down; the bayonet stuck 
in the snow*, and the gun fell out 
of his hand; I slipped atid fell, 
hut quickly recovered; Mont- 
gomery attempted again to push 
me writh his bayonet ; I threw my 
cane at him and run ; Montgoiii- 
ery atternptecl to push me a third 
time, and in lliat attempt lie fell; 
this gave me an opportunity to 
get out of his vray, or T had been 
run through the body. 

John l)anhrr»olt\ Saw then* 
Ilartegan, Montgomery' and i 'ar- 
rol; I stood about ten or twelve 


November SS. 

f(!et from Montgomery; saw no 
stick strike him, hut a little stick 
flew over our head; was looking 
on Montgomery when he fired: 
two men fell ; did not hear the sec- 
ond pm, hut sujipose that by one 
of the pins Attacks fell; sioc>|>ed 
to see if the Mulalto was dead, 
then turned round and saw an- 
other man fall; Attucks at that 
time^ wa.s near me, at my left, 
leaning <ui liis stick. 

Jedediah Bass. When I got 
into King sinnu 1 saw' Mont- 
gomery there; saw* him push his 
bayonet at a man that stood near 
him; I drew back into the lane, 
and in a minute Montgomery 
fired. 

Thomas Wilkinson. I went 
down to King street when I 
heard the muse; was not appre- 
hensive of danger; hearti the 
command to fire* given twice; 
seven guns wen! «iff mid one 
flashed; saw no sniwhalls, ice, 
oysicr shi'lls or any thing else 
Thnovii by the pcoide; if I had, 
I should liave tlioiight mys«df in 
danir»*r. niid have relmitcil; I 
heard fwo or ihn*e cheer** la^fore 
the party cnine down, hut notio 
aflerwarib. 

Jftsinh Srwpsttn. Saw White, 
Wcmiiis, Warren ninl Ilartegan 
under arm** that night; heard 
eight guns fin‘d. 

XnfhnntaJ Vf^'^divk, Cpon go- 
ing down King street, the first 
salutation 1 had was the pric- 
ing of .•^fdflicrs iH'hind me with 
the ]MiinN of tlieir bayonets, cry- 
ing out, “diimti your blood, stand 
out of the way!” when the first 
gun was fin*d, the sf*cond man 
from the right pushed his bayo- 
net at. me. and wounded me in 
the brc*aat ; liefore this two dif* 
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ferent men pierced me in the arm 
and elbow quite to the bone. 

Samuel Hemmingway. Being 
in company with Killroy, heard 
him say he never would miss an 
opportunity to fire on the people 
of the town, for he had wanted 
it ever since he landed; Killroy 
was not then in liquor nor ap- 
peared to be in anger; told me 
he was a fool for saying so; he 
said, do not care; I will not 
miss an opportunity for all that.” 

Nicholas Ferreter. Knew Kill- 
roy and Warren; they were at 
the Rope-walks before this affair 
happened; at this place a single 
person challenged him out to 
fight; a squabble ensued, and the 
soldier took to his heels ; he soon 
collected a dozen more, came 
again and had a farther battle; 
the soldiers were again worsted; 
we then collected a large num- 
ber, to the amount of thirty, and 
in about three-quarters of an 
hour they came back, and went 
at it again; in this Inst squabble 
the soldiers were a third time 
worsted. 

liohert Williams, Saw the guns 
following tlie people as they ran, 
after the first gnn was fired; 
seven guns were fired; saw no 
sticks or snowballs fall near 
them; all the snowballs I saw 
seemed to be light, and not hard. 

Joseph Hiller, Was in King 
street at the time the soldiers 
fired at the people on the fifth 
of March; was at the north end 
of town when the bells rang, and 
when I came to the middle was 
told there was no fire, but a rum- 
pus betwixt the soldiers and the 
inhabitants; I passed on, the 
bells still ringing; when 1 came 
to Dock square, there were some 
persons there, who told me it was 
dangerous to go up; they seemed 


to be like people that were afraid 
to pass, because of the danger; 
others were going up; when I 
got past the alley, the street was 
very clear of people ; hardly 
saw anybody ; came to the town- 
house, and saw about thirty lads; 
have often seen more collected 
for their diversion; saw the sen- 
try upon the steps of the custom- 
house door; heard him say 
nothing, but he had his gun 
waving, as if it was to defend 
himself, or to exasperate the peo- 
ple; thought to speak to him, 
but thinking he might insult me, 
I declined; began to go aw'ay, 
and met the party of soldiers 
coming doivn; that made me 
stop, Wause when they got to 
the custom-house there was a 
noise something like what they 
call cheers, and the people went 
more to the middle of the street; 
after the soldiers had passed 
through them, I went down 
again ; there were very few peo- 
ple; the greater part of the sol- 
diers w'ore full to my view ; I was 
walking riglit before them; they 
had their guns rented on their 
hips ; w'hen I passed the last man 
on the left, the first gun was 
fired from the right; think the 
time might be twenty seconds be- 
fore the first gun w^as fired from 
the time they formed; in a short 
time there w^as another, and then 
very soon another, and then there 
was a short space of time again, 
before the last guns were fired; 
a little boy ran along and cried 
"Fire! fire! fire!” as f^ple gen- 
erally do when there is a fire; a 
soldier pointed his gun at him 
and fired, but did not hit him; 
he was the last but one on the 
left; I did not mind the first gun, 
thinking it was only powder to 
scare the people; when the next 
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were fired, they were scattering; 
after the firing' ceased, a little 
boy came and told ns some per- 
sons TTcre killed: saw them lyinp 
in the street : did not ima$rine it 
was anybody killed, but sup- 
poscul that they hail been scared 
and run away, mid left their 
ttreat coats behind them: saw 
iiothinur like an attack that could 
produce anv such c«mstf*oucnces; 
went to bulk at tlie innhitto nian. 
atul heard a tioise like the cockiiiL' 
of findocks, but an olliccr paJssiMl 
before I hem and said. ‘‘Do not 
fire on llie inhabit ant<**: tlic 
street was in a manner <'lcar: it 
was as hnsli as at Iwelvt* oVhM*k 
at niLdit : ilic noise oT the eoekiii^r 
seemed to etune from the riirhl, 
and passed on to the left. 

Mr, Q in'vrif. *‘IIow inatiy iTuns 
were fired?” was the least, 

and otu* mts-ied fire.” **!lnw 
many soldiers were tliere '’Six 
or eiirlit.” ‘'Tb<l yon see any 
blows L’iv4*!i <»r any fliimr 
thrown?” **No. and 1 was fliere 
the wdiole time.” *’Pid you see 
anvbodv strike the soldiers' 
"inis?”‘ '"No.” ‘'Tbd yon liear 
any liuzzainir wlien tiie soldiers 
eaino down?” ‘There seemed to 
be a huzza, bnl when I went 
down and jiassed tliem, they were 
very still. There was shout iiitr 
when tlie sfddiers first went 
dow'ii, and it was not two min- 
utes i>cfore they fired.” 

Tien jam in Jiartlirk. Am a bar- 
ber; was in Kin^r street on the 
eveninir of fifth of March; w'cnt 
immediately up to one of the sol- 
diers, whieli I take to he that 
man who is bald on tlie head 
(poiTitin^ to Montironiery) 1 
asked him if any of the soldiers 
were loaded; he said ; T 

asked him if they were p»uiiir to 
fire; be said. *‘Ves. by the eter- 


nal Ciod”; he pusluHl al me with 
his bayonet, which I jnu by with 
a lli^ bland broad sworti which 
was in my haiul ; a short time lie- 
fore this, a younp man who 
tioniHled with me told me that 
siweral of the soldiers had a 
spile at liim. and he ladieved he 
w.as in damrer: liail sihmi two of 
them ahont my hoii>e. one of 
v\liom was liearketiin;: al the win- 
dow; saw liim atrain near the 
iiouse, :iTtd askid hint what be 
was.'iftiT; “Wmj* it not yon,” sa> s 
I. ‘’tiiat was iicarkenifti; at my 
window hiHi “What if tl 

was?” Ite said; I told him to 
tiiareh off. ar*d lio datmted vu\ el 
which 1 heal Itiin till he had 
cnonvrh oi* it. and he then went 
off; ihc reason nt‘ my earryinir 
a .swonl was. the soldi4*rs spied 
ihe yoiintr m^'u in i!»i* lane mid 
doirired him. for he had lK»en 
very active in the affray at the 
ropew.alks; they saifl they wotdtl 
sonietiiiii* or oiIht luive salisfac- 
fion. atul I con.«iiilercd myself lin- 
hle to he insuli«*d likewise*; when 
;darmed hv the cry of fire, and T 
had in»l hclow the hoiise, my wife 
called after me, and saiil, **il is 
not fire, if is an affray in Kin^r 
if you are iroiinr. fake 
tliih,” so 1 took it, and ran down, 
and 1 asked the soldier wiint I 
just now fold you; knocked th«* 
bayonet witli n sword, which 1 
had in my hand : iin<»fher pushed 
at me, and 1 struck his frnn; tny 
face was now towanls the sol- 
diers; beard the first jfun >ro off, 
and then the second (.om went 
off; aa I was 1ookin;r to see if 
anybody was killed. I saw the 
tall Yn.*in standint; in n line w*ith 
me; saw him fall. 

Mr. Qtiifirih “Ifow lonff had 
the bells been rinfrin? before you 
catrie from home?’^ *‘T tboiiirht It 
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was nine o’clock, and did not 
think anything else, till some- 
body cried fire.” ^'Did you strike 
before the firing?” “Yes.” “Did 
you strike as hard as you could f ” 
“Yes, and hit the lock of his 
gun, and if I had struck a little 
lower, I should have left a mark 
that I could have sworn to.” 
“Was the sword in your hand 
drawn?” “I drew it when the 
soldier pushed at me, and struck 
at him as 1 have mentioned.” 
“How many soldiers were 
there?” “I did not count them, 
it appeared to me there were six 
or eight.” “Did you see anything 
extraordinary to induce them to 
fire that gun?” “Nothing but a 
short stick was thrown, which 
seemed to go clear over all their 
heads; I heard a clattering of 
their guns, but wliat was the oc- 
casion of it I do not know.” 
“Might not their iron ramrods 
occasion it ?” “No, I suppose 
they knocked one gun against 
another in taking their places; 
when the mulatto man was dead, 
and we stooped to take him up, 
the soldiers presented their arms 
again, as if they had been go- 
ing to fire; Captain Preston 
came, pushed up their guns, and 
said, 'Stop firing, do not fire.’” 
“Prom where was that stick 
thrown?” “Prom Royal Ex- 
change lane, and it flew over 
their heads, almost as high as the 
sign.” “What did you take to be 
the occasion of the soldier’s an- 
swer to you?” “I do not know, 
unless he was affronted at my 
asking the question of him.” 
“Did you see anybody strike the 
soldiers before you struck with 
the sword?” ^^o, I had not 
time.” 

Bartholomew Kneeland, Am a 
merriiant; on the fifth of March, 


heard the bells ring after nine; 
went to the front door; saw a 
number of soldiers, a^ut ten 
or a dozen, coming towards the 
town pump; they seemed to 
make a noise, and one of them 
got nearly opposite to me, and 
hallooed, “Damn you, what do 
you do there?” I made him no 
answer; he came up to me, and 
pointed his naked bayonet at my 
breast, and held it there some 
time, and told me to get in; I 
told him to go along; he went 
towards the post office. 

Mr. Quincy. “Do you know 
what regiment he belonged to?” 
“To the twen^-ninth.” “Did he 
bid yon get in when he asked 
you what you did there?” “Yes; 
in a little while I heard a volley 
of small arms, which I took to 
be in King street.” 

Nathaniel Thayer. Am a seal- 
er of wood; on the evening of 
the fifth of March heard a very 
great noise, and saw about 
twenty people roming through 
Boylston’s alley; there was a 
terrible swearing, and they had 
dubs and swords, and one thing 
and another; there came seven 
soldiers from the main guard, 
without any coats on; driving 
along, swearing, cursing and 
damning like wild creatures, say- 
ing, “Where are they? Cut them 
to pieces, slay them all.” They 
came up to my door; I shut my 
door and went • in ; they went 
round the back lane to King 
street; this was after nine, be- 
fore any guns were fired. 

Nathaniel Appleton. Am a 
merchant; on the evening of the 
fifth of March, a little after nine, 
I heard a considerable noise in 
the street; went to the door; I 
inquired, and was told the sol- 
diers and inhabitants were fight- 
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tng; waited at tbe door a min* 
nte or two ; people were ruimin$^ 
down in twos and threes at a 
time; at lenjsrth tbe noise sub- 
sided, and seemed to be down In* 
Dock 8i|uarc; hearing? the bolls 
riiijr and tbe cry of fire, I asked 
where it was; was answered 
there was none, but the inhab- 
itants and soldiers were fivrhtinsr: 
there soon came a party of sol- 
diers from the southward, ten or 
twelve, I think, with bayonets in 
their hands, but I apprehended 
no danfrer from them; stood on 
the step of tlie door; tliey ap- 
peared to be pnshinpr ri orb t down 
the street: then they lifted up 
their weapons, and I hefrnn to 
apprehend dnnto»r; they said 
something, I do not know what 
it was, but I w*ent in ns fast as 
1 could, and shut the door imme- 
diately; went up, looked out of 
the window, and saw people fly- 
ing here and tliere like jdfceons, 
and the soldiers runniiifr about 
like mad men in a fury, till they 
pot to the bottom of the street. 

John Appleton. Am a son 
of Nathaniel Appleton; about 
nine o’clock was sent on an er- 
rand into Kinp street; beard a 
noise and ran out of the shop 
where I could see what was tbe 
matter; saw some talkinp to 
the sentry; thoupht they were 
poinp to quarrel, and came 
away; cominp to Jenkins’ alley, 
my brother with me, there come 
out about twenty soldiers with 
cutlasses in their hands; my 
brother fell and they ran paat 
him, and were poinp to kill me; 
I said, "soldiers, spare my life’’; 
one of them said, "no. damn yon, 
we will kill you all;” he lifted 
his cutlass and struck at my 
head, but I dodped and got the 
blow on my shoulder; believe 


the cutlass was not drawn, for it 
rattled oil my shoulder as if it 
had lH»en sheathed. 

Thomas Marshall, Am a tailor; 
lived in the ne.\t house to the 
custom house; was at Colonel 
Jackson's a few minutes after 
nine cm the of March; w^hen 
1 came out into Dis'k square, all 
was qtiiet ; saw* no persons in the 
whole S(|uan«; came up Royal 
Exchamro lane; saw nobi^y 
there; saw* the sentry at the 
head of it in pence and quiet- 
ness; nnlMMly trouhliiip; never 
saw Kinp street more quiet in 
iny life; went into my hoiisoi 
and in half a minute heard the 
ery of murder once or twrice; 1 
opened the front door; but saw 
nobody; heard a noise, which 
seenuMi to come from Rowe’s 
barracks; stopped a little space, 
and the first I saw enter Kinp 
street wmis a party from the main 
puard, ten or Iwelvo of whom 
came nishinp out violently, their 
arms plitterinp by the moon- 
lipht, and cryinp out, "Damn 
them, wliere are they; by Jesus 
let them come”; some of them 
turned into Puddinp lane, and 
some w'ont by tho tow*n-1ioiise 
steps; I went in and told my 
family to keep themselves easy, 
for there w*ns no disturbance 
near the house; T went to tho 
door apain, and saw a party 
about the head of Quaker lane; 
they used much the same expras* 
sions as the aforesaid party, and 
cried fire; they pasfu*d over tho 
way; I am not positive now; 
there weie a few bo>*s round tho 
sentry; I went and aaid, "Boys, 
you have no business with the 
MntTj, go off”; and they went 
away; havo often seen boys with 
the sentry, and often heard 
words; the bells were then ring- 
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ing, and the people began to 
collect, as they do at the ciy of 
fire, and I thought it was fire; I 
came to the door, and saw them 
gathcniig from all quart- 

ers, forty, fifty or sixty; when the 
party came down, I thought it 
was no more than I had seen 
every day; thpuglit they had 
come to relieve the sentry; they 
seemed to be in a posture of de- 
fense, and came through the 
people; saw no opposition; they 
passed out of the moonlight into 
tlie dark, so that I could not 
see them, but I wondered to find 
them terry so long; heard a gun 
go off, and tliouglit it was an ac- 
cident, but in a little time an- 
other gun went off, and a third 
and a fourth, pretty quick, and 
then the fifth; there seemed to 
be a small stop in their firing; 
then had no concern, but before 
the smoke was well away I saw 
the people dead on the ground; 
saw no opposition when they were 
drawn up, the people were not 
near them; what opposition 
might be at the lane I could not 
perceive, because the box cov- 
ered that from my view. 

Nathaniel Fosdich. Am a hat- 
ter. On the evening of the fifth 
of March, at the cry of fire, came 
out of my house, and saw the 
people running down town ; when 
I got by the town house, saw 
some going down King street; 
went down to the guard house; 
saw a number of the soldiers 
running; asked where the fire 
was, nobody answered me; went 
down to the middle of King 
street, and while I stood there, 
was pushed from behind with a 
bayonet; turned round and saw 
a party of soldiers coming down; 
asked one the reason of his push- 
at me; he damned my blood, and 


bade me stand out of their way; 
said I would not, I was doing 
harm to no man, and would not 
stand aside for any one; they 
passed me some on one side, 
some on the other. They came to 
the sentry box, faced round, and 
formed a circle. Si)oke to some 
of the inhabitants to speak to 
Preston, to know whnt the mat- 
ter was; somebody Sf oke to him, 
but what was said, do n(»t k?mw; 
saw Presfon fall hack betwixt 
the fourth and fifth man; the 
word was given to fire and im- 
mediately the right liand man 
fired; after that I pushed in to- 
wards them, and they ran a bay- 
onet at me and wounded me in 
the arm. I was pnslicd twice in 
the arm by two different bay- 
onets; knocked off one of ihem 
with my stick; with the other I 
was wounded in my breast. No 
blows were given before the guns 
were fired ; saw no insults offered 
the soldiers. 

Joseph Crosswell. Next morn- 
ing after the 5th of March, in 
Eling street, before the soldiers 
were apprehended, saw Killroy; 
have known him by sight almost 
ever since he hath been here; saw 
his bayonet bloody; the blood 
was dried on five or six inches 
from the point. 

James Carter. Next morning 
I obsen^ed the same with Mr. 
Crosswell; I do not know his 
name, but that's the man (point- 
ing to Killroy) ; his gun was 
rested on his nght arm ; it was 
covered from the point with 
blood. 

Jonathan Carey. Knew young 
Maverick, who was killed by the 
firing in King street, on the 5th 
day of March; he was at my 
house that night, at supper with 
some young lads, and when the 
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belb rwHgj ^ tlioui^ht, for misision for tiie |>eAcr; \\iey luiid 

Are, he run out in order to go tio regard to me or my ordern, 

but cut an old man who waa oon - 
John Esq, Saw a party ing by, liefore iny face, ainl soiim' 
of the soldiers near the Rope of them struck ai me, but did luii 
walks with clubs; ordered th^ hit me; do not know that any of 
to disperse; I commanded the the prisoners were among them, 
peace; told them I was in com- 

Mr, Samuel Quincy addressed the jury at length upon the 
facts which he reviewed, and then laid down the law, which 
lie said w’as applicable to the case, lie cIosihI in these words: 

The use I make of the evidence is to show you that from 
the conduct and appearance of the soldiery in diffon‘nt purls 
of the town, the iiihubitaiits had reason to be appivbriisivt* 
that the,v were in danger of their lives; ehildreii and parents, 
husbands and wives, inas1ei*s and st^rvants bad reason to 
tremble one for another. This apprvbension, togt^llier with 
the ringing of the bcdls colh^elitl niiiiihers of people in dilT»*r- 
eiit quarter.s, as is coininonly the caso when llo rc is any iip- 
pearance of fire, and the center of the town, when there is a 
doubt wdiere fire is, lH*coiiies natii rally tin* ]dace of rmale/- 
vons: this aceoniils for the nuinber of people that wen:* there, 
and for some having sticks and eanes. i mention this only to 
taki- off the forer- of any evhleiicc or pretence that may he 
made, that there was an intention of the people to assiinlt, or 
as it has been expressed, swallow up the soldiei's, 

I have now gone through the evidtmee on the part of the 
Crown, in support of the charge against tin* 7 >ri 8 oners, I shall 
make a very few observations, and leave it with the prisoners 
and tlioir counsel to make their d«*fense, and Mr. Paine, who 
is on the side of the Crown with me. to elos** the cause. 

I think, gentlemeri, ni>on tin* whol* • videiK**-, yon eon in 
tlio fii-st pla<*e, have no doubt but that all tlie prisoners at the 
har were of that party of wddiers headed hy ( aj»t. Preston, 
who w’ent down to the custom Inaisc on the fifth March, the 
evening mentioned in tlic inclictnienfs *, that the five pcrwjiis 
named in those indictments were killed hy some one or other 
of that party, but who they' w'cre that killed thos** several per- 
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flODS, may not be precisely ascertained, except in the case of 
Eillroy, against whom I think you have certain evidence. 

It is a rule of law, gentlemen, when the fact of killing is 
once proved, every eirenmstance alleviating, excusing, or jus- 
tifying, in order to extenuate the crime must be proved by the 
prisoners, for the law presumes the fact malicious, until the 
contrary appears in evidence. 

There is another rule I idiall mention also, and that is, that 
it is immaterial, where there are a number of persons con- 
cerned, who gave the mortal blow, all that are present, are in 
the eye of the law principals. This is a rule' settled by the 
Judges of England upon solid argument The question, 
therefore, then will be, what species of homicide this is, and 
the decision of that question must be deferred until the de- 
fense comes out by the evidence on the other side. 

The laws of society, gentlemen, lay a restraint on the pas- 
sions of men, that no man shall be the avenger of his own 
cause, unless through absolute necessity, the law giving a rem- 
edy for every wrong. If a man might at any time execute his 
own revenge, there would be an end of law. 

A person cannot justify killing, if he can by any means 
make his escape; he should endeavor to take himsdlf out of 
the way, before he kills the person attacking htm- 

The Court thought it improper for the Counsel in opening 
the cause to anticipate the defense. 

Mr. Quincy. I was about to make some farther remarks, 
but it is thought by the honorable Court improper to antici- 
pate what may be urged on the other side. I shall, therefore, 
rest the case as it is, and doubt not but on the evidence as it 
now stands, the facts, as far as we have gone, against the 
prisoners at the bar, are fully proved, and until something 
turns up to remove from your minds the force of that evi- 
dence, yon must pronounce them guilty. 

HR. JOSIAH QUINCT FOR THB DBFBNSE. 

JIfr. Quincy. Gentlemen of the jury; The prisoners at the 
bar stand indicted for the murder of five of his liigesty’s 
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liege subjects as set forth in the several indictments, which 
have been read to you. The pt*rsons slain, those indictments 
set forth, as ‘^beinjr in the j>oaee of God, and our lord the 
king,” at the time of the mortal wounds given. 

To these inclietments, the prisoners have severally pleaded 
not guilty, and for their trial have put themacdves on God 
and their country, which country* you are: and by their 
pleas, thus severally ]dcadcd. they are to stand, or fall, ac- 
cording to the evidence which shall rcs]>cctively apply to 
them. 

By their plea of not guilty, they throw the burden of 
proof, as to the fact of killinij. upon the crown; but, upon 
that being proved, the matter they allege to justify, excuse, 
or extenuate, must Ik* adduced by them, and supportiul by 
legal evidence. The truth of the facts th*\v may thus allege, 
it is your sole and nndoulited pmvince to determine; hut upon 
the supposition that tlios<* facts sliall npfx^nr to your satis- 
faction, in the iiiniiiHT we allege, the grand question then to 
be determined will be, AvhcfluT such mntti'rs, so proved, do, 
in law, extenuate, excuse, or justify. The deeision of this 
que.stion belongs to another dt*partTnenf, namely, the court. 
This is law*, so well known, and acknowledged, that I shall 
not now^ detain you by a recital of aiilhorities. but only refer 
you to Posterns Crown Law, where this point is treated with 
precision, and fix(*d beyond eontniv«»rsy. It may not be 
amiss, however, to assure you, that a.s certain as the cogni- 
zance of facts is within your jurisilietion, so certain does the 
law, resulting from these facts, in cases of the present kind, 
seem to reside solely in the court; unless eases, where juries, 
under direction of the court, give general verdicts, may be 
denominated exceptions. 

In the case now before ns, it will not be conti^tod, that five 
persons were unfortunately killed, at the time the indict- 
ments charge; and this case will naturally enough divide it- 
self into three main divi.sions of inquiry. 

First. Whether any homicide was committed t 

Secondly. By whom was it committed 1 
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Thirdly. Is there anything appearing in evidence, which 
will justify, excuse, or extenuate such homicide, by reducing 
it to that species of offense called manslaughter T 

Before we enter upon these inquiries, permit me, gentle- 
men, to remind you of the importance of this trial, as it re- 
lates to the prisoners. It is for their lives! If we consider 
the number of persons, now on trial, joined with many other 
circumstances which might be mentioned, it is by far the 
most important, this country ever saw. Bemember the ties 
you are under to the prisoners, and even to yourselves. The 
eyes of all are upon j'ou. Patience in hearing this cause is 
an essential requisite, candor and caution are no less essen- 
tial. It is tedious and painful to attend a trial of such 
length ; but remember the time which has been taken up by 
the crown in the opening. B.v every bond of humanity and 
justice, we claim an equal indulgence ; nay, it is of high im- 
portance to your country, that nothing should appear on this 
trial to impeach our justice, or stain our humanity. 

And here let me remind you of a notion, which has certain- 
ly been too prevalent, and guard you against its baneful in- 
fluence. An opinion has been entertained by many among 
us, that the life of a soldier was of very little value ; of much 
less value than others of the community. The law, gentle- 
men, knows no such distinction ; the life of a soldier is viewed 
by the equal eye of the law, as estimable as the life of any 
other citizen. 

I cannot in any other way account for what I mention, 
than by supposing that the indigence and poverty of a sol- 
dier, the toils of his life, the severity of discipline to which 
he is exposed, the precarious tenure by which he is generally 
thought to hold his life, in the summary decisions of a court- 
martial have conspired to propagate a sentiment of this kind ; 
but a little attention to the human heart will dissipate such a 
notion. 

The soldier takes his choice, like all others, of his course 
of life. He has an equal right, with you, or me, so to do. It 
is best we should not all think alike. Habit makes all things 
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agti^ablo ; what at first was irksome, soon btH*onies pleaainjj^. 
But does experience teach that misery l^egrets in n^iieral a 
hatred of life! By no means. We all ixOuct at death; we 
long for one short space mori»; we grasp with anxious solici- 
tude even after a wrt'tohed existeiu’^. Ootl and nature have 
implanted this love of life. Expel, therefore, from your 
breasts an opinion so unwarrantable by any law. human or 
divine; let not anything so injurious to the prisoners, who 
value life as much as you, let not anything so repugnant to 
all justice, have influence in this trial. The reputation of 
the country depends much on your eondiict, g<Mitleiueii ; and, 
may I not add, justicv calls aloud for candor in h<*aring. and 
impartiality in deciding, this cause, which has, perhaps, too 
much eng/osst‘d our alTections; and, I speak for one, too 
niiieli excited our passions. 

The law by wbicb the prisoners are to be tried, is a law of 
mercy, a law applying to us all, a law, Blackstoiie will till us, 
‘“founded in jirinciplcs that arc ]>crniancnt, uniform and 
universal, always conformable to the feelings of buniaiiity, 
and the indelible rights of mankind.** How ought we all, who 
are to bear a part in this day, to aim at a strict adlituvnce 
to the ]>rinci]»les of this law ; bow ought we all to aim at 
utterly eradicating every undue bias of the judgnmnt; a bias 
.subversive of all justice and humanity! 

Another opinion. e<juallv foreign to truth and law, has 
Ixeii a<lopt«»d by inaii\'. If lias been tlioiiglit, that no possible 
'sise eoiild haj»pt*ii. in whii*b a soldier enuld fire without the 
aid of a civil magistrate. This is a irreat mistake’' — a very iin- 
happy mistake indee*! ! one. I am afraid, that had its influence 
on the fatal night which we all lament. The law, as to the 
pn^seiit point, ]>uts the citiz»*ii and solflier under erpial re- 
straint, What will justify and mitigate the action of the one, 
will do the same to the otlier. Let us hear this invariably in 
mind, in examining the evitlcnce. But before w*e proci^'d to 
this examination, let us take a transient view of some ocenr- 
renees preceding and 8 ubfWM|uent to, the melancholy fifth of 
Mareh. 
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About five of six years ago, it is well known, certain meas- 
ures were adopted by the British parliament, which gave a 
general alarm to this continent. Measures were alternately 
taken in Great Britain, that awakened jealousy, resentment, 
fortitude and vigilance. Affairs continued long fluctuating. 
A smtiment universally prevailed, that our dearest rights 
were invaded. It is not our business here to inquire touching 
these delicate points. These are concernments, which, how- 
ever interesting or important in themselves, we must keep far 
away from us, when in a court of law. It poisons justice, when 
politics tincture its current. 

I need not inform you, how the tide rose, as we were ad- 
vancing towards the present times. The general attention 
became more and more roused — people became more and mori> 
alike in opinion and practice. A vast majority thought all 
that was dear was at stake — sentiments of liberty — property 
— ^ignominious bondage — all eoni^ire to increase the ferment. 
At this period the troops land. Let us here pause and view 
the citizen and the soldier. 

The causes of grievance being thus spread far and wide, 
the inhabitants viewed the soldiery as called in, foreign from 
their prime institution, to force obedience to acts, which were, 
in general, deemed subversive of natural as well as constitu- 
tional freedom, With regard to the universal prevalence of 
ideas of this kind, it does not fall within our present plan, to 
give you direct, positive evidence. It would be too foreign 
to the present issue, though pertinent enough, when consid- 
ered as a clue to springs and motives of action, and as an ad- 
ditional aid to form a just judgment in our present inquiry. 
Tou, gentlemen, who come from the body of the country, are 
presumed to know these facts, if they are true; nay, their 
notoriety must be such, provided I am not mistaken in my 
conjecture, that the justness of my observation on this mat- 
ter must 'te certainly confirmed by your own experience. I 
presume not in this, or any other matter of fact, to prescribe 
to you ; if these sentiments are wrong, they have no influence ; 
if right, they ought certainly to have their due weight. 



WILLIAU WEMMS AND SEVEX OTHERS. 437 


I »ay, gentlemen, and appeal to you for the truth of lehat I 
aay, that many on this continent viewed their chains as al* 
ready forged ; they saw fetters as prepared ; they beheld the 
soldiers as fastening, and riveting for ages, the shackles of 
their bondage. With the justness of these apprehensions, 
you and I have nothing to do in this place. Dmiuisitious of 
this sort are for the senate, and the chamber of council, they 
are for statesmen and politicians, who take a latitude in 
thoughts and action; but we, gentlemen, are confined in our 
excursions, by the rigid rules of law. Upon the real, actual 
existence of these apprehensions, in the community, we may 
judge ; they are facts falling properly within onr cognizance, 
and hitherto may we go. but no farther. It is my duty, and 
I ought to impress it on j’our iniiuls: and. you, gentlemen, 
ought to retain the imprewion. You are to determine on the 
facts coming to your knowledge ; you are to thiiik. judg«‘. and 
act, as jurjTnen, and not as statesmen. 

Matters being thtis circumstanced, what might Ik* expected t 
No room was left for cordiality and friendship. Discontent 
was seated on alniost every brow. Instead «)f that hospitality, 
which the soldier thought himself entitled to. srorii, con* 
tempt, and silent murmurs were his reception. Almost every 
countenance lowered with a discontented gloom, and scareo 
an eye but flashed indignant fire. Turn ami contempliite tho 
camp. Do we find a more favorable appearance T Tim sol- 
dier had his feelings, his sentiments, and his charneteristio 
passions also. The constitution of our government has pro- 
vided a stimulus for his affections. Tlie pride of conscious 
virtue, the sense of valor, the point of honor. The law had 
taught him to think favorably of himself ; bad taught him to 
consider himself as peculiarly appointed for the safeguard 
and defense of his country. Ife had heard, that he put not off 
the citizen, when he entered the camp: but because he was a 
citizen, and wished to continue so. he made himself, for 
awhile, a soldier. How stinging was it to he stigmatized as 
the instrument of tyranny and oppression! How 
ating to be viewed as aiding to inthrall his country ! He fett 
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bis heart glow with an ardor, which he took for a love of lib- 
erty and his country, and had formed to himself no design 
fatal to its privileges, lie recollected, no doubt, that he had 
heretofore exposed himself for its service. He had bared his 
bosom in defense of his native soil, and still felt the smart of 
wounds received in conflict for his king and country. Could 
that spirit, which had braved the shafts of foreign battle, 
brook the keener wounds of civil contest t The arrows which 
now pierced him, pierced as deep and rankled more than 
those of former times. 

It is rational to imagine much harmony could long sub- 
sist f We must take human nature as we find it, and not 
vainly imagine, that all things are to become new at such a 
crisis. There are an order of men in every commonwealth, 
who never reason, but always act from feeling. That their 
rights and liberties w’cre filched away one after another, they 
had often been told. They had been taught by those whom 
they believed, that the axe was now laid to the root of the 
tree, and one more stroke would complete its fall. It was in 
vain to expect to silence or subdue these emotions by reasons, 
soothings or dangers. A belief, that nothing could be worse 
than the calamities which seemed inevitable, had extended it- 
self on all sides, and arguments drawn from such sources had 
little influence. Each day gave rise to new occurrences, 
which increased animosities. Heartburnings, heats and bick- 
erings became more and more extensive. Reciprocal insults 
soured the temper, mutual injuries embittered the passions. 
Can we wonder, that when everything tended to some impor- 
tant action, the period so soon arrived? Will not our won- 
der be increased to find the crisis no sooner taking place, when 
so many circumstances united to hasten its approach? To 
use an allusion somewhat homely, may we not wonder that 
the acid and the alkali did not sooner ferment? 

A thought here imperceptibly forces itself on our minds, 
and we are led to be astonished, that persons so discordant in 
(pinion, and so opposite in views, attadiments and connec- 
tions diould be stationed together. But, here, gentlemen, we 
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stop. If we pursue this inquiry-, at this time, and in 
this place, we shall be in danger of doings great injustice. We 
shall get beyond our limits. The right of quartering troops 
in this province must be discussi'd at a diffenuit tribunal. 
The constitutional legality, the propriety, the cxptHlieiicy of 
their appointment, art? riucstions of state, not to be determ- 
ined, or even agitated by us, in this court. It is enough for 
us, if the law takes notice of them when thus stationed, if it 
warrants their continuance, if it j>rotectH tlu^m in their quar- 
ters. They were sent here hy that nutlu>rity, whi*‘h our laws 
know; they wore quartered Ihtc, as I take it, agrceahly to an 
act of the British parliament ; they were order<*d here hy your 
sovereign and mine. 

Let me here take a methml vt*ry common with another 
order of men. Let mo remind you of what is not your duty. 

Oentlemen, gn^at juiins have ht‘en taken hy different num, 
with different views, to involve tin* eliaraeter, the eondiiet 
and reputation of the town of Th>ston. in tlie present issue. 
Boston and its inliahitaiits have no more to do with this 
cause, than you, or any oth«*r niemhers of the c^immunily. 
You are, therefore, by no means to bl»-nd togrther two things, 
so e.ssentlally different, ns the guilt or innoet-nee of this town 
and tlie prisfuiei*s. The inhabitants of Boston, l>y no ruh'S of 
law, .pistiee or eoininen s«*ns<\ can he snppfjsitl anKW(*rah1e, 
for tlie iin.jiistifiahle eondnct f>f a few inilividnals, haatily 
asst'inhled in the streets. Kvery populous eity in like cir- 
cumstances, would he liable to similar eommofions, if not 
worse. No rational or honest man will form any worse 
opinion of this metropolis, for the transactions of that mel- 
ancholy night. Who can, who will, iinin'cesHarily interest 
themselves to justify the ruilc h.liavif»r of a mixed ami un- 
governable imiltitude? May I not appeal to you, and all who 
have heard this trial tlius fur, that things already wt-ar a 
different aspect from wliat we have Imnh lierctoforc taught lo 
expect? Had any one fold you. some weeks ago. that the 
evidence on the c*rown sid** would ha\c appeari'd in the pres- 
ent light, would you have believed it T ran anyone think it 
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his duly to eepotise the cause of those assembled in King 
street f I think not ; but lest my opinion should not have any 
weight, let me remind yon of an author, who, I could wish, 
were in the hands of all of you; one whom I trust you will 
credit. I am sure you ought to love and revere him. I wish 
his sentiments were engraven in indelible characters on. your 
hearts. You will not suspect him of being unfriendly to lib* 
eriy; if this cause and its events must be interwoven with a 
matter so foreign to it. I allude to the third letter of the 
“Parmer of Pennsylvania,” to his countrymen.* 

“The cause of liberty,” says that great and good writer, 
“is a cause of too much dignity to be sullied by turbulence 
and tumult; it ought to be maintained in a manner suitable 
to her nature. Those who engage in it should breathe a 
sedate yet fervent spirit, animating them to actions of pru- 
dence, justice, modesty, bravery, humanity and magnani- 
mity.” "What has there transpired on this trial, savoring of 
any of these virtues T Was it justice, or humanity, to attack, 
insult, ridicule, and abuse a single sentinel on his postf Was 
it either modest, brave or magnanimous, to ruidi upon the 
points of fixed bayonets, and trifie, vapor and provoke, at the 
very months of loaded muskets t It may be brutal rage, or 
wanton rashness, but not, surely, any true magnanimity. 

“I hope,” says the same eminent writer, “my dear coun- 
trymen, that you will in every colony be upon your guard 
against those, who at any time endeavor to stir you up, under 
pretence of patriotism, to any measures disrespectful to your 
sovereign, and our mother country.” By this it should seem, 
as though the “Parmer” never expected any period would 
arrive, when such measures would be warrantable. Now 
what more disrespectful to our parent country than to treat 

* The celebrated '‘Farmer’s Letters” were written against the reve- 
nue acts of Great Britain, by John Dickinson, of Pennsylvania. The 
depth of research, force of argument, and perspicuity of style, whiidi 
appeared in these letters, made them popular with all classes of read- 
ers in America. Dr. Franklin caused them to be reprinted in 
England, with a commentary prefaee from his own pen. Sparks’s 
Life of IVanklin, p. 456. 
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with contempt a body of men, stationed, most certainly, by 
the consent of her snpreme lepilattire, the parliament of 
Britain? What more disrespectful to onr common sovereign, 
than to assome the sword of justice, and become the avengers 
of either public or private wrongs? Though the soldiers, who 
appeared in the earlier part of the evening in Comhill, acted 
like barbarians and savages, they had now retired, and wort* 
confined in their barracks; wbat though an impertinent boy 
had received unjustifiable correction from the sentinel; the 
boy, and the persons in Comhill, must have recourse only to 
the law for their redress. Courts of law are styled *' vindiccM 
injuriarum,** the avengers of injuries, and none others are 
to assume this prerogative. The law erects itself as the an* 
preme, dernier resort, in all complaints of urrong; and noth- 
ing could more essentially sap our most important interests, 
than any countenance to such dangerona encroachments on 
the domains of municipal justice. 

But, finally, to finish with the justly celebrated “Pamicr.” 
“Hot, rash, disorderly proceedings injure the reputation of a 
people, as to wistlom, valor, and virtue, without procuring 
the least benefit." Thus have you the sense of this, with us, 
great authority. And let me ask all those who have thought 
the cause of this country connected with the agents of the 
assembly in King street, whether the proceedings of that un- 
happy night were hot, rash, or disorderly? If they were, 
have they not, in the opinion of this great friend of liberty, 
injured our reputation, as to wisdom, valor and virtue : and 
that too, without procuring the least benefit ? Who then 
would sacrifice his judgment, ajid his integrity, to vindicate 
such proceedings? 

To what purposes the soldiers were sent; whether it was a 
step warranted by sound policy, or not, wc shall not infjuirc : 
we are to consider the troops, not as the instruments for 
wresting our rights, but as fellow citisens, who, being to Ik? 
tried by a law extending to ever?’ individual, claim a part in 
its benefits— its privileges— its mercy. We must steel our- 
selves against passions which contaminate the fountain of 
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juRtice. Wc ought to recollect that our present decisionB will 
he scanned, perhaps through all Europe. We must not for- 
get, that we ourselves will have a reflective hour— an hour in 
which we shall view things through a different medium — 
when the pulse will no longer heat with the tumnlts of the 
day — ^when the conscious pang of having betrayed truth, 
justice and integrity, shall bite like a serpent and sting like 
an adder. 

Consider, gentlemen, the danger which you, and all of us 
are in of being led away by our affections and attachments. 
We have seen the blood of our fellow men flowing in the 
streets. We have been told that this blood was wrongfully 
shed. That is now the point in issue. But let it be borne 
deep upon our minds that the prisoners are to be condemned 
by the evidence here in court produced against them, and by 
nothing else. Matters heard or seen abroad are to have no 
weight ; in general, they undermine the pillars of justice and 
truth. It has been our misfortune that a system of evidence 
has appeared in the world against us.^ It is not our business 
to blame anyone for this. It is our misfortune, I say. It 
should be remembered, that we were not present to cross-exam- 
iiie; and the danger which results from this publication be- 
ing in the hands of those who are to pass upon our lives, 
ought to be guarded against. We say we are innocent, by 
our plea; and we are not to be denounced guilty by a new 
species of evidence — 'Unknown in the English system of crim- 
inal law. 

But, as though a series of ex parte evidence was not 
enough, all the colors of the canvas have been touched, in 
order to freshen the wounds, and by a transport of imagina- 
tion, we are made present at the scene of action. Tlie prints 
exhibited in our houses have added wings to fancy; and, in 

'• This refers to the narrative of the Boston committee which was 
entirely erroneous in many respects, and the depositions were verj' 
different from the testimony of the same witnesses at the trml, when 
the excitement had somewhat subsided, and they were subjected to 
a cross-examination. (See Bibliography, ante, p. 418.) 
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the fervor of our zeal, reason is in hazard of Wing lost f for, 
as was elegantly exprt>$s«Hl by a learned gentleman at the 
late trial, *‘the passions of man, nay, his very imaginations, 
are contagious.*' The pomp of funeral and the horrors of 
death have been so delineated, as to give a spring to our ideas 
and inspire a glow incompatible with sound deliWrative judg- 
ment. In this situation, ever>* passion has been alternately 
predominant. They have each in its turn subsided in degree, 
and then have sometimes given place to despoiideiiee, grief 
and soiTow. How careful should we W, that we do not 
mistake the impressions of gloom and melaneluily for the 
<lietntes of reason and truth. IIow eareful, lest, borne away 
by a torrent of passion, we make shipwreck of eonseienee. 

Perhaps yon may lie told, gentlemen, ns I remember it 
was said, at the late trial, that passions we?*e like the flux 
and reflux of the sea, the bigbesi tides always prodiieiiig 
the lowest ebbs. But let it be notieed, that ibe tide, in our 
political ocean, has yet never turned; certainly the etirrent 
has never set t<nvnrds the opposite <|unrter. However 
sirniUvs may illustrate, they never go for proof; thotigh, I 
believe it will be found, tliat if the tide of rcsentiiient has 
not risen of late, it lias been because it had alrcjidy reacbcil 
the summit. In the same mode of i>hniseology, if so homely 
an expression may be used, perhaps, as the .seamen .say, it 
has lieen bigli-water slack; but I am satisfied that the enr- 
reiit lias not yet altered its Cfnirse, in favor of the jiriHoners 
at the bar. 

Many things yet exist suflieient to keep alive the glow 
of indignation. I have aimed at seeuriiig you against the 
(*atchiiig flame. I have endeavored to discharge my duty 

Itnniecliately after I lie weurrenee, a j»rinl was imljliHlieii Iry 
Paul Kevere, whieli was ein'iilated llinnigh the efniijir\. It was 
very faniuiis in that clay, and there wen* tew houses in which it was 
not an ornaiiient. It giv^•^ a sotnewhal false idcM of ihe scene it 
purj>orls to represent. T!ie jiuldicr** are rt'pre.si*iiicMl an drawn up 
in a line before the custom house Ion wiiieli is a lariJe sij^i contain- 
ing the fancy title of Hutchers’ Hall), and at tlie Indding of their 
commander, deiiljeralely tirini: at the inhabitants, several of whom 
fall dead in the .sin*et.* lSc*e Ibhlici^'raphx . p. -IlK) 
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in this respect. What success will follow those endeavors, 
dei>ends on you, gentlemen. If being told of your danger 
will not produce caution, nothing wilL If you are deter- 
mined in opinion, it is vain to say more; but if you are 
zealous inquirers after truth, if you are willing to hear with 
impartiality, to examine and judge for yourselves, — enough 
has been said to apprize you of those avenues, at which 
the enemies of truth and justice are most likely to enter, 
and most easily to beset you. 

Gentlemen of the jury, 1 shall now, for argument’s sake 
only, take it for granted, that the fact of killing has been 
proved upon all the prisoners: you are sensible that this is 
not really true, for as to this point, there are several of the 
prisoners upon whom the fact is not fixed. But as I shall 
hereafter take occasion to consider the distinct case of each 
prisoner, as he is effected by the evidence, I at present 
choose to avoid confusion, and apply myself to the full 
strength of the crown; and, upon a supposition, that all 
the prisoners are answerable for the act of any one, sec 
how the prisoners are chargeable, by the evidence already 
offered, with the crime of murder;— or rather endeavor to 
point out to you those facts, appearing by the evidence on 
the crown side, which will amount, in law, to a justification, 
an excuse, or at least, an extenuation of their offense ; for, 
we say, that, give the evidence for the king its full scope 
and force, and our offense is reduced, at least, to man- 
slaughter; in which case, we claim the privilege of that 
law, 1^ the smitence of whi<di, if gnilly, we must suffer the 
pains of death; a privilege, we can never again claim, a 
privilege, that by no means implies exemption from all 
punishment; the offender becomes liable to imprisonment 
for a year, incurs a forfeiture of all goods and chattels, 
and, till he receives the judgment of law, is to all intents a 
felon, subject to all the disabilities and other incidents of a 
felon. Without taking up time, in attending and discus- 
sing points, no way pertinent to the present issue ; without 
a tedious recapitulation of circumstances, with which, I 
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take it, we have no more concern, than cither of you, jfen» 
tlemen ; I say, passing: over all these matters as foreiipi to 
this trial; let us state evidence appearing even from the 
crown witnesses. 

Jfr. Quincy then took up the evidence against the prison- 
ers, pointing out the circumstances which favored them; 
and then stated the points he expected to exhibit on the 
part of the prisoners, to show that all which they did was 
necessary and proper in self defense. 

THE WITNESSES FOR THE PRISONERS. 


James Crawford. On the night 
of March 5th, in going home, I 
met uncommon numbers of )»eo- 
ple with sticks — not common 
walking sticks, hut large ciulgcls. 

Archibald GooU. That evening 
I saw peofde from all conieTs 
running with sticks in their 
hnndff—nncnmmon sticks. 

Archibald IVilson. That night 
1 saw n great number of jK»ople 
come from the nortliHMul; they 
made two or three sundry at- 
tacks lip the lane where the bar- 
racks were; they hail sticks or 
staves, 1 do not know what they 
are called; lliey cricil fire; I 
.said it was ver\' odd ic» come to 
put ont a fire with sticks and 
^»hldge^m.s. 

WUliatn JJuntrr. Was in my 
own house, and Mr. Wilson, wit- 
ness, witli me; Mr. Mitclielson 
came in and l«»ld ns f!»ere was a 
disturbance amongst the inliabit- 
ants and soldiers; saw* grx^af 
numbers coming np fn>m the 
north end, with large slicks ip 
their Iiands. 

David Mitchelsofi. That night 
saw a large nnml)er of |*enple as- 
sembled together; the bells rang; 
ficople thought it was fin*; hcarti 
it proposed to attack the gnanl; 
saw a man with a red cloak and 


white wig hiirangiiig the crowd. 

John Short. The evening of 
the 5th of March, after the nine 
oVIork liell had rung, heard the 
h<»lls ring again; supposed for 
fire; went up ns far us Fanciiil 
Hall, mid to Mr. Jackson’s shop; 
there were a ntimlKT of jieople in 
(Virnhill at tiie time. 

Dettjamin Davh, 1 hcarti a 
inimiMT of people and great 
noises; saw the jietiple eoIlcHi'd 
clos<» t<» Ihiylston*** alley, and 
learned tiia! it w<is the town's 
]»f*ople and suldiers tinarrel'niL'; 
the *iiMnid was like jM-tiple (indit- 
ing with e1iil»«: two ytiiing men 
rarne up. and said, **\Vil] you go 
and help n« tti tight the std- 
diersT” I said, one of 

them itail a citiak, and said, **lf 
you will not go, hold my cloak, ** 
and wi-nt away with the other, 
iinpiiring where were any eliil« 
t*r conl-wood sticks; they hnl- 
liiofd, “P^ire! fin*!” 

Shruhrt If ewes. Ileiird the firo 
bells; they told me it was no fire, 
blit the fieople f|iiarr<'ling ; saw 
a lot of ytiiirig people pulling tho 
legs out of the stalls in the mor- 
ket. 

JameM Sclkritj. Saw a eonsid- 
erahle nundier of people coming 
fn*in the North End, alt armed 
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with white sticks; they made at- 
tacks on the barracks, and were 
always drove back; always when 
a fresh party came from the 
north part of the town, they 
made a new attack; there were 
about five or six different at- 
tacks made; saw a larj^e man 
with a red cloak and white wif?; 
they gathered "round him, and he 
spoke two or three minutes, and 
they gave some different cheero 
for the Main Guard; they said 
they would do for the soldiers. 

Archibald Bowman, Saw a 
number of ])eople hallooing fire, 
fire, in different quarters; num- 
bers inquiring where the fire 
was; they gathered in a large 
body; some went up by way of 
the post-office, some went up the 
lane by the pump, and some 
came down forcibly as if chased; 
they whistled through their fin- 
gers and cried fire; observed a 
gentleman with a red cloak and 
white wig; the crowd gathered 
round him; they staid a little 
while with him, and then drew 
off and huzzaed and then dis- 
I>ersed. 

John Cookson. Was at the 
Green Dragon on evening of 5th 
March; heard ringing of the 
bells; some one said it was not 
fire, but a rumpus. 

William Slronij. On evening 
of the 5th of March was at Mr. 
Marslon^; we heard the cry of 
fire; some said we will go out 
and see where the fire is; went 
and saw several peo]de running 
to and fro; asked what the mat- 
ter was; they said a soldier had 
killed a boy*; some i>eople said, 
“We will go back again and get 
our sticks; saw a number of peo- 
ple running up to King street; 
one of them struck the ground 
with his stick and shivered it; 


the people encroached on the 
sentinel; he retreated back and 
they went forward; at last I saw 
him go on the steps of the Cus- 
tom-house, and they went closer, 
and he set his back to the door 
and loaded; heard the ball go 
down distinctly; about ninety or 
more people were there. 'The 
generality of them were young 
men; he presented his gun, and 
said, *^eep off or I will fire 
upon you”; the reply was, “Fire, 
file and be damned;” there was 
a man standing by me; he had 
the butt end of a bat in his hand, 
and said he would throw it at 
the sentinel ; T said, ‘^Do not, for 
he will fire at whatever place it 
comes from”; 

William Dlron. Went to the 
balcony, and saw people going 
up that alley where the barracks 
are; they increased from the 
North end to pretty large num- 
bers; then gathered together in 
a crowd opposite to where 7 
stood, and huzzaed for the main 
guard. 

John Gillespie. On the evening 
of 5th of March T met not less 
than fifty people, with while 
sticks in their hands, in small 
parcels ; somebody said there was 
fire; met Mr. Fleeming^s man 
coming back, and he said it wa.s 
no fire, but the soldiers and in- 
habitants fighting; saw two en- 
gines, and the people putting 
their buckets and bags in peo- 
ple’s houses; inquired where the 
fire was; got the same answer, 
no fire, but the soldiers and in- 
habitants fighting. 

Thomas Knight. On 5th of 
March heard the bells ring, which 
I took for fire; ran to the door; 
the people were passing pretty 
thick, some with buckets, some 
with bags, and numbers with 
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fitieks and clubs; they said there 
was no fire, but some disturbance 
iwitb the soldiers and inhabit- 
ants; returned into the room 
sometimes, but feeling uneasy, 
went to the door apiin, and saW 
several companies of people pass, 
one company consisting of eight 
or ten had white sticks or clubs 
in their hands. 

Capt, John GoUl finch. The 5th 
of March, about nine in the even- 
ing, was passing over Comhill; 
saw a numlier coUected by the 
passage to the barracks; went to- 
wards it ; two or three called me 
by name, and begged me to en- 
deavor to send tlie soldiers to 
their barracks, or else there 
would be murder; the people 
were pelting the soldiers with 
snowballs; the soldiers were de- 
fending themselves at the en- 
trance. 

James Thompson. That even- 
ing, going up King street, met 
about lift etui j»ersons witli sticks 
in their hands; pretty large 
sticks. 

Lt. William Carter. On even- 
ing of 5th of IMarcIi heard the 
Ikdl ring; was told there was n 
riot in King street; saw several 
men pass, not in a body, hut in 
twos and singly; lliev walked 
faster than people generally do 
on business; in>t a man pas'Msl 
but what had either a clnh, 
sword, hanger, eull.*iss or gun. 

Patrirh Keoton. t>ii the even- 
ing of 5!h of March saw people 
eoming frcuii the Xortli I* nd. 
with sticks and cliihs in their 
hands; it was abcuit nim* o’clock ; 
saw n tall mulatto fellow, the 
same that was killed; lie had two 
cliilws in his hand; he said. “Here, 
take one of them**; T did so; 1 
drop! the slick in the snow; he 
went on, cursing and gearing 


at the soldiers; I had not been 
long there ‘till three or four guns 
went oif, and 1 went home. 

John Bueklep. That night saw 
the crowd in King stm>t; I 
thought the sentinel was in dan- 
^r; that if he came off with his 
life he would do well. 

John Frost. Saw the crowd; 
heard them call to the sentinel. 
‘•Fire, damn you, tin*; you dare 
not fin‘.** 

William liotson. Was at the 
.Market ; saw no soldier but one. 
and he was the sentinel; he got 
on the sieps and loniled: live and 
hye saw a parly come down from 
the main guard, and all that 
stood round criisl ftre! lire! bye 
and bye they did lire, as soon ns 
I saw a man drop, I wetit awa> ; 
saw snowballs thrown both at 
tlu» sentinel and at the parly. 

John WofiJel On 5lh March 
saw the soldiers going down to 
the (’usioiii House; saw the sol- 
diers very much molested liy tin* 
people of the tow'ii throwing 
siiowhalh, slicks and inure nth* 
hisli than 1 eaii ineiition; saw. 
also, the scniinci molested at tin* 
t ’u.sloin I lou.**c door; •‘aw a sol- 
dier knockcil dow n ; hul who he 
was 1 canioU ii-ll; the fircloi'k 
flow out of )iis hanil, and he hpok 
it lip again and fired, and 1 
think he was the first lliat (in**! : 
.-saw Hartegan; was acquainted 
with liim in Halifax, and kept 
my eye upon liini inon* than up- 
i»n atiy of i!i«* le-.!. 

Daniel ('frniiall. On evi-ni ng 
I.f llie ."»th Marefi. in Milk street, 
I heard Mic hells ring; a young 
man told me. a nisrally sohlier 
ii.ad strnek one of the inhahit.mfs 
was a iMitlass; T ref dic^l. where is 
the damned villain gone? he 
gave me iio answer; presently 
they turned round and gave two 
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or three cheers; saw theip throw- 
ing oyster shells and snowballs 
at the sentry at the Custom 
House door; he was on the steps; 
some were hallooing out, "Let us 
bum the sentry box, let us heave 
it overboard’’; but they did nei- 
ther. 

John Ruddock, Esq. As I 
went home met a number of 
boys with clubs; they went so 
for several months before; they 
ehoosed to do so, because they 
had been so often knocked down 
by the soldiers; some said the 
soldiers were going to fight with 
the people. 

Newton Prince* When the 
bells rung was at my own house; 
asked where the fire was; some- 
body said it was something bet- 
ter than fire; met some with 
clubs, some with buckets and 
bags, and some running before 
me with sticks in their hands; 
went to the Town House, and 
saw the soldiers come out with 
their guns and bayonets fixed; 
saw Capt. Preston with them; 
there were a number of people 
by the west door of the Town 
House; they said "let’s go and 
attack the main guard”; some 
said, "for God’s sake do not 
meddle with them;” they said, 
^T)y God, we will go”; others 
again said, "do not go”; after 
a while they huzzaed and went 
down King street; saw people 
with sticks striking on their guns 
at the right wing; apprehended 
&nger, and that the guns might 
go off accidentally; had not got 
to the centre of the party, before 
the guns went off; as they went 
off I ran, and did not stop till 
I got to the upper end of the 
Town House; the crowd said, 
"fire, damn you, fire, fire, you 
lobsters, fire, you dare not fire.” 


Gregory Townsend. Just after 
the b^ rung nine, 1 saw num- 
bers of people running from the 
South End, some had buckets, 
the principal number had clubs 
in their hands; numbers were 
coming with buckets, and the rest 
said, "Damn your bloods, do not 
bring buckets, bring clubs.” 

November 30. 

Richard Hirons. Am a physi- 
cian; on the evening of March 
5th, a little after eight, hearing 
a noise and disturbance in the 
street, went out to know what it 
was; was told there was a differ- 
ence between the town’s people 
and soldiers; saw several sol- 
diers pass and repass; some w-ith 
bayonets and some with clubs; 
saw a number of people running 
to and fro in the street; shut my 
door and went in; heard a per- 
son running through Boylstoii’s 
alley with great violence; he ran 
towards the barrack gate and 
cried out, "Town-bom, turn out; 
town-bom, turn out”; heard this 
repeated twenty or thirty times; 
it was the constant cry; remem- 
ber to have heard the voice of a 
person whom I took to be En- 
sign Maul, say, "Who is this fol- 
low, lay hold of him”; this cry 
of "town-bom, turn out,” was 
repeated for seven or eight min- 
ute, when I heard the voices of 
a great many more; the collec- 
tion of such a number, with a 
noise of the dubs, induced me to 
lock my door, put out my light 
in the front part of my house, 
and to go up stairs into the 
chmnber fronting the barracks; 
when there, observed four^ or 
five officers of the twenty-ninth 
regiment standing on their own 
steps, and some twenty or thirty 
of the town’s people surround- 
ing the steps; about that time, 
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there came a little man, who 
said, “Why do you not your 
soldiers in their barracks” f they 
said they had done every tliinir 
they possibly could, and would 
do everything in their power to 
keep them in their barracks; on 
which he said, “Are the inhabit- 
ants to be knocked down in the 
streets, are they to be murdered 
in this manner’*? Tlie ofTicors still 
insisted they had done tlieir ut- 
most, and would do it, to keep 
the soldiers in their barracks; 
the same person then said. “You 
know the countiy has been used 
ill, you know the town has lieen 
used ill, we did not send for you. 
we will not have you hen*, we 
will get rid <^f you.’* or “we will 
drive yon away”; the ollicers 
still insisted they had done their 
utmost, and Avould do it. to ki^ep 
the soldiers in their barracks, 
and begged the person to use his 
interest to disperse the j>cople, 
that no mischief might liay^pen; 
whether he did address the yieo- 
ple or not, T cannot say, for the 
eonfiisicm was so great T could 
not disfingiiish : immediatelv the 
ciy' of “lioinc,” “home.” was 
raised, on wiiicli the greatest 
part <*f them, jiossihly two-l birds 
went 11 j> Th»yst oil’s alley t«»wanls 
the Town ILuise, huzzaing for 
the main guard; then olisen'cd 
more of the town’s y»eo|de com- 
ing from towards the market; 
there was a Sfjnabhle and noise 
between the t^eoyde and the of- 
fleers; w^hnt was said 1 could not 
lieiir; next^ a little boy came 
dofwn the alley, clayiydng his 
hand to his head, and crying, 
he was killed, ho W'as killed; on 
which one of the officers took 
hold of him, and damned him 
for a little rascal, asking him 
what business lie bad out of 


d(Mrs; the lh»y stHmicnl to he 
about seven or eiglit; a lilUe 
time after that, saw a soldier 
come out of the barrack gate 
with his musket ; he went directly 
faring the alley, in the niiddle of 
the street, and kiU'cled dt»\vn on 
one kriw, and said, “now, damn 
your bloods, T will make a lane 
throiigli you all’*; while he was 
l»rpsenting, Mr. Maul, an eiiHign, 
laid hold of him. and to(»k the 
musket from him, shovi*fl him 
towards the barrack, and 1 think 
gave him toe musket again, and 
chargiM! iiim at his yieril to eonie 
out apiin. In a little time a sol- 
dier came <uil again; he rc*yu»iited 
much tlie same words ns the 
otlier. and had his gun in his 
hand; he was prt*stutting liis 
tireh>ck. when Mr. Maul knocked 
him dtiwn. took his tiniskel from 
him, drove him into the barracks, 
:ind the barrack gate was then 
slnil ; !>r. <*ooyier*s bell rung, 

:ind I heard some oflieer say, 
“go and stop that bell from 
ringing”: it did nof ring a great 
while; saw C'aptnin Ooldflnch, 
of the ffuirteeiith, on tlie steyis 
with the oflieers of the Iwenfy- 
niiitli; there came tiy» a little 
Ilian. he was 1 do not know, 
hut in a iniodi ditTercnt manner 
from wliut tlie oilier did; he rf»- 
rpiested t!ie seddiers might be 
keyif in their h.irrncks, mid tliat 
the iifTiecrs would do every thing 
in their y»ower to keeyi them 
there: the officers said they bad. 
and wmild do so; and, as the sol- 
diers were in tbeir bnmicks, 
begged *hc |*eo|»le might go 
away; this little man miic! to the 
yieoyde. “gentlemen, you hear 
what the offb'ers say, that the wil- 
diers are all in their barmrks, 
and yon had IsMIer go home; on 
whicii the cr>' was, “home, 
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home”; then a great many went 
np the alley again, and I heard 
the expression, ^^let us go to the 
main guard”; Captain Ooldfineh 
was still on the steps; I heard 
his voice still talking, and 1 think 
he desired every person would 
go away; while he was talking, 
beard the report of a musket; 
the report pf a second gun; 
presently a third; upon the fir- 
ing of the first gun, heard Cap- 
tain Goldfinch say, thought it 
would come to this, it is time for 
me to go”; I then saw a soldier 
come down the alley from Corn- 
bill, and go up to the steps where 
the officers stood; be said, they 
fired from or upon the main 
guard; then heard tlie drum at 
the main guard boat to arms; I 
came down stairs and did not go 
out till I was sent for to some of 
the wounded people; I was sent 
for to Maverick ; about two 
hours before his death, I asked 
him concerning the affair; he 
said he went up the lane, and 
just as he got to the comer, he 
heard a gun; he did not retreat 
back, but went to the Town 
House; os he was going along 
he was shot. 

Benjamin Davis, Jr. On even- 
ing of the 5th of March, near 
the bottom of Royal Exchange 
lane, saw a mob by Mr. Green- 
leaf’s; went right along into 
King street, where I saw the sen- 
tinel; a barber’s boy, who was 
there crying, said the sentry had 
struck him, and I asked him 
what business he had to do it; 
I went home and staid at the 
gate in Green’s lane some time; 
Samuel Gray (one of the persons 
killed that night in King street) 
came along, and asked where the 
fire was; I said there was no 
fire, it was the soldiers fighting; 


he said, ^^damn it, I am glad of 
it, I will knock some of them on 
the head”; he ran off; I said to 
him, “take heed you do not get 
killed in the affray yourself”; he 
said, “do not you fear, damn 
their bloods”; he had a stick un- 
der his arm. 

Alexander Cruekshank. Am a 
jeweler; on the evening of fifth 
of March, as the clock struck 
nine, came up Royal Exchange 
lane; heard some boys abusing 
the sentinel; pften saw the two 
boys go towards the box and 
back to the sentinel with a fresh 
repetition of oaths; they called 
him lobster and rascal, wLslied 
he was in hell’s flames, often and 
often; neither heard nor saw 
the sentinel do anything to them ; 
he only said it was his post, and 
he would maintain it, and if they 
offered to molest him, he would 
run them through ; ujion his say- 
ing this, two boys made up some 
snow'balls and threw them at the 
sentinel, who called out, “guard, 
guard,” two or three times, very 
loud; upon that, some soldiers 
came from towards the main 
guard, seven or eight; some had 
bayonets, some swo^s, others 
sticks in their hands; on their 
approach, these people and the 
boys who stood before the box, 
went up to the back of the 
Town House, by the barber’s 
shop; I crossed King street; 
three or four of these soldiers 
came down to me, damned me. 
and asked who I was; I said, I 
was going home peaceably, and 
interfered with neither one side 
or another; one of them, with 
a bayonet or sword, gave me a 
light stroke over my shoulder, 
and said, “friend, you had better 
go home, for by all T can fore- 
see, there will be the devil to 
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pay or blood shod this nijrht”; 
they turned and went toward^s 
the sentinel, at the Ciwtotn 
House; I then went up bv the 
guard house, and when f had 
passed it a little way, 1 saw the 
soldiers who went down tiefore 
the CiLstom House nuurning 
back, with a mob before them, 
driving them up j^ast the guard 
house; the number of people l)e- 
fore the soldiers wen* sixtiH^n or 
eighteen; some of them were 
hoys, but most of them were men 
from twenty to five-nml-twenty. 

ir/W/nwi Dnvis. Am sergeant 
major of the 14th regiment; 
on Monday evening, fitli March, 
abotit eiglit o'clock, was going 
towards the North Knd in Fore 
street, near WenlwtirtV/s wharf, 
and saw about two huiidretl )»oo- 
ple in the stm't lu»l\ire me; 1 
stept a.si<le; ,sii\v several armed 
with eltihs, am! largi' sticks, and 
some had guns; they came dow’ii 
by twos and t}iree«< abreast; saw 
no soldier in iho stnMU ; heard 
them saying, “damn the dogs, 
knoek lliem down, we will knock 
down the first otlieer or bloody 
hacked rascal we .shall meet tlii'^ 
night’*; some of them then said 
they would go to t!ie soiithw’anl. 
and join some <»f their friends 
tliere, and attack the damned 
sconndnds, and drive tliem out 
<if ton’ll, for they liad no hnsi- 
ness here; appreliending dan- 
ger in my regimentals, T went 
into n house at the North Knd 
and ehnnged my dress; on my 
return, eoming near Dock sonare. 
heard a great noise, a whistling 
and rattling of wood; s.iw a 
great nnmhf^r of people in the 
Market, knocking against the 
posts and fearing np the stalls. 
sa\nng, “damn the lolisters, 
where are they now t** Heard sev- 


eral some said, •‘lei us 

kill that danineil seouiidrel of a 
semry, and then atlaek the main 
guard*’; some sjiid. ••Iel ns gu 
to Smith's bnrraeks*': others 
**l»*t us go to I lie r«i|)e- 
ivalks ; they divided; the larg- 
est iminher went up Koyal Kx- 
chiiiige lane, and another party 
up Fitcirs alley, and the real 
through i)ie main street, up 
tornhill; I went into King 
sln'el; looking towards the t'us- 
toni House, saw a nnmWr of 
people si^ciiiingly in gn*at com- 
motion; near the \\s\\ stall at 
Olivers tloek met a givat niiiti- 
lijT ot piHiple eoming towards 
King street, with i-lnh** and large 
slieks; it was past nine; one »if 
iheiii wa.'i holding hi** pieee hv 
Olivers dock; l»e said he would 
do for '^oTite of iln»s 4 » scoiiitdnds 
tinit !iiglii ; list* pcoph* were 
itsing threats against tlie soldiers 
and cotiiitii>*,iiiiiers, 'Slamn the 
HMifindrcN and villains of sol- 
diers and cMiniiiissioiiers, and 
damn the vilhiJF* t!tat first sent 
tliein to Uostfut: thoy shall not 
lie hen* two nighf** long«»r’*; wiuil 
to my harriicks; the roll had 
Imtii called, and tliere was not n 
iimii alisen!, except .sf»uie ortieers 
that fpiartered in tlie town, and 
their servants; imni«-diiit«>|y af- 
ter, 1 heard a gnu fln*d in King 
street, and afterwards |wo or 
flinH> mon*. 

Kalhnnifl Ain a chtiir- 

niaker; on the evening of fifth 
March, liefu'iMUt nine and fen 
o’clock, Is'iiig at rny cmn hottae 
.'ind hearing the Isdls ring, ran 
onf fo know w’here the fire was; 
dow'ii fo the South m«*f*fiiig hfuisi! 
«flw men n?id 1 m>vh armed ivifli 
cinbs. coming along; Home wen* 
damning the sfddiem, that they 
would destroy them, and sink 
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themi and they would have re- 
venge for something or other^ I 
could not tell what; that they 
would drive them before them; 
some said they had been to Rowe’s 
barracks, and had driven the sol- 
diers or the sentinel into the bar- 
racks; saw a number of people 
with clubs, ^nd at a distance a 
parcel of soldiers at the Custom 
House; went down to the right 
of them, where Captain Preston 
stood; had not been there a min- 
ute before the guns were fired; 
saw several things thrown at the 
soldiers, as they stood in a cir- 
cle by the Custom House; be- 
fore I turned, did not see any- 
thing strike the guns; but I 
heard something strike, and the 
guns clatter; there was a great 
noise, the cry was, "fire, damn 
you, fire”; the soldiers did not 
say anything to the people; they 
never opened their lips; th^ 
stood in a trembling manner, as 
if they expected nothing but 
death; they fired first on the 
right. 

Henry Knox. Am a stationer; 
was at the North End, and beard 
the bells ring; heard it was not 
fire, but that the soldiers and in- 
habitants were fighting; there 
were a number of people, an 
hundred and fifty or two hun- 
dred; I asked them what was 
the matter; they said a number 
of soldiers had been out with 
bayonets and cutlasses, and had 
attacked and cut the people all 
down Comhill, and then re- 
treated to the barracks ; a fellow 
said they had been cutting fore 
and aft ; the sentinel at the Cus- 
tom House steps was loading his 
piece; coming up to the people, 
they said the sentinel was going 
to fire; there were at that time 
about fifteen or twenty people 


round him; he was waving his 
piece about, and held it in the 
position that they call "charged 
bayonets”; I told him if he fired 
he must die for it ; he said, "damn 
them, if they molested him he 
would fire;” the boys were hal- 
looing "fire, and be damned”; 
these boys were seventeen or 
eighteen years old; I endeavored 
to keep one fellow off from the 
sentinel, and either struck him or 
pushed him away; heard one of 
the persons say, "God damn him, 
we will knock him down for 
snapping.” 

Benjamin Lee. Am an ap- 
prentice ; on the evening of fiftli 
March heard there was fire, and 
went to Dock square; when T 
came there, heard some in the 
crowd say, that the town’s peo- 
ple had been fighting with the 
soldiers, and then they huzzaed 
for King street; several beside 
me went up; they went up as 
thick as they could, and some 
went up the next lane, and ot It- 
ers up Comhill; as I stood by 
the sentinel, there was a barhor’i 
boy came up and pointed to the 
sentinel, and said, "there is the 
son of a bitch that knocked me 
down”; on his saying this, the 
people immediately cried out, 
^Tcill him, kill him, knock him 
down”; the sentinel went up the 
Custom House steps and knocked 
at the door with the butt of his 
gun, but could not get in; then 
he primed and loaded, and lev- 
ded it with his hip, and desired 
the people to stand off, and then 
called to the main giiai^ to come 
down to his assistance; then 
Captain Preston and nine or ten 
soldiers came down, and ranged 
themselves before the sentry box ; 
did not see any thing thrown at 
the sentinel. 
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Andrew. Am Oliver Weii- 
ddl’s negfro; on the evening of 
the fifth Mareh was at home; 
heard the bells ring, and went to 
the gate, and saw one of my ae- 
qnaintances; I asked him what 
was the matter; he said the sol- 
diers were fighting, had got cut- 
lasses, and were killing every- 
body, and that one of them had 
struck him on the arm, and al- 
most cut it off; told me 1 had 
best not go down ; I said a goo<i 
club was iK^tter than n cut less, 
and he had better go down and 
see if he could not cut some, too; 
went to the T<iwii House; saw 
the sentinels placed at the main 
guard, standing by Mr. Rowe’s 
corner; numbers of boys on the 
other side of the way were 
throwing snowballs at them; the 
sentinels were enraged and 
swearing nt the boys; the boys 
called tiiem ‘^lolisters,'’ ‘‘bloody 
bnck.s,” and halloiHHl, “wlio buys 
lobsters?” 1 heard thr4H* cheers 
given in King street, and went 
down to the whipping-post and 
stood by \Vnldo'.s shop; saw a 
number of people round the sen- 
tinel at the ruslom House; 
there wen’ also a number of peo- 
ple wlio stood wliere I did, and 
were picking up pieces of sea 
coal that had thrown out 

thereabout, and snowballs, and 
throwing them ovc’r nt the sen- 
tinel; two or three boys ran out 
from among the people, and 
cried, “we have got bis gun 
away, and now we wdll have 
him”; beard three cheers given 
by the people at the rustoni 
House; saw a file of men, with 
an officer with a laced hat on be- 
fore them ; the officer said some- 
thing to them, and they filed off 
down the street to the riistom 
House: as soon as thev got there 


the peojde gave three cheers; 
heard Mmebodv huasa and say, 
“here is old Miinray with the 
riot act,*’ and they b^n to pelt 
with snowballs; he turned ateut 
and said, “you damned lobster, 
bloody back, are you going to 
stab met” the soKiier said, “by 
Hod, 1 W‘iir*; someliody t4M»k 
hold of me by the shoulder and 
told me to go home, or 1 shmild 
Ih* hurl; at the same time then* 
were a num))er c»f people towards 
the Town House, wlio said, come 
awa}* and let tlie guani alone, 
you have nothing at all to do 
with them; saw' the officer stand- 
ing before tlie men, and one or 
two persons engagisl in talk 
w'ith him; a nurnlH*r were jump- 
ing on the backs <if those that 
were talking with the officer, to 
get as near as tlw’V could; a man 
who w*ns talking with the officer 
turned alN>ut rpiiek fo the peo- 
ple, and said, “Damn him, he is 
going to fire'*; upon that they 
gn\'e a .shout, and eri«>d out, “fire 
and lie damrieil, wlio enres for 
you, you dare not fire”; and lie- 
gnn to throw snowballs, and 
other things w'hieh then flew very 
thick; saw two nr thrf*e of them 
hit, one struck a grenadier on 
tlic hat : ns the SJildiers were 
pii.Hhing W'ith their guns hack 
and forth, they struck their guns, 
and one hit a grrmadier on the 
fingers; the peo|de up at the 
town house rnlle«i again, “come 
away, come aw'iiy”; a stout man 
stood near me. and right before 
the gnmadiers, ns they pushed 
with thfir bayonets with I ho 
length of their anus, kept strik- 
ing on their guns; the people 
seemetl to be leaving the sol- 
diers, and to turn from ibem, 
when there came down a niim- 
lier from JneksotiV comer hus- 
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saing and crying, '^damn them, 
th^ dare not fire, we are not 
afndd of them”; one of these 
people, a stout man with a long, 
cord-wood stick, threw himself 
in, and made a blow at the of- 
ficer; saw the officer try to ward 
off the stroke; the stout man 
turned round, and strudc the 
grenadier’s gun at the captain’s 
right hand, and immediately fell 
in with his club, and knocked his 
gun away and struck him over 
the head; the blow came either 
on the soldier’s check or hat.‘ 
This stout man held the bayonet 
with his left hand and twitched 
it and cried. ^Hsill the dogs, knock 
them over”; this was the gen- 
eral cry ; the people then 
crowded in, and upon that, the 
grenadier gave a twitch back and 
relieved his gun, and he up with 
it and began to pay away on the 
people; I turned to go off, when 
I heard the word, "fire”; at the 
word "fire,” T thought I heard 
the report of a gun, and upon 
my hearing the report, I saw the 
same grenadier swing his gun, 
and immediately he discharged 
it; tffis stout man that fell in 
and struck the grenadier, I think 
was the mulatto who was shot; 
the grenadier who was assaulted 
and fired, I then thought was 
Killroy, and I told Mr. Quincy 
so the next morning after the 
affair happened; I now think it 
was he from my best observa- 
tion, but can’t positively swear 
to it. 

Oliver Wendell, Am a mer- 
chant; the witness last exam- 
ined is my servant; his general 
character for truth is good; I 
have heard his testimony, and 
believe it to be true: he gave the 
same relation of this matter to 
me on the same evening, in a 


quarter of an hour after the af> 
fair happened; then ask^ him 
whether our people were to 
blame, and he said they were. 

Mr. Quincy. "Pray, sir, is it 
not usual for Andrew to am- 
plify and embellish a story”? 
"He is a fellow of a lively im- 
agination, and will sometimes 
amuse the servants in the kitch- 
en, but I never knew him tell a 
serious lie.” 

William Whittington. Was in 
King street a quarter after nine 
^o’clock on fifth March, and two 
others with me; in a little while 
I heard the bells ring; saw sev- 
eral people with buckets; they 
said there was fire somewhere; T 
came ut> by Pudding lane, and 
went in beiween the guard and 
guard house; saw Mr. Basset, 
the officer, and Captain Preston; 
while I was standing there, some 
T^erson in the crowd fronting the 
soldiers cried out to the guard, 
"will you stand there and see the 
sentinel murdered at tlie custom- 
house”? Captain Preston and 
Mr. Basset were both together; 
Mr. Basset said to Captain Pres- 
ton, "what shall I do in this 
case?” Said Preston, *^ake out 
six or seven of the men, and let 
them go down to the assistance 
of the sentry.” They formed 
themselves by files, the corporal 
marched in the front, and the 
Captain in the rear; they formed 
in a half circle ; I was about two 
or three yards distance from 
them; heard Captain Preston 
use many entreaties to the pop- 
ulace, begging they would dis- 
perse and go home, but what 
they said I cannot tell; heard 
them halloo, "fire?” "fire!” "you 
dare not fire” '^e know you 
dare not fire” 

Harrison Gray, jr. That eve- 
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ning, upon returning home, saw 
m number of people round the 
sentinel, making use of oppro- 
brious lang^iage and threaten- 
ings; I desired them to go off. 
and said the consequence would 
be fatal if they did not; some 
few snow balls were thrown, and 
abusive language continued, they 
said. ^*damn him, let him Are. he 
can fire but one pm.** There 
might he from seventy to an 
hundred: when I could not pre- 
vail to get them off, 1 went to 
Mr. Payne’s. Tn a little while 
the party cauic down, and T .saw 
nothing afterward.s; soon after 
T heard the pms fired, and Mr. 
Payne was wounded by one of 
them; told the people, the .sen- 
tinel was on duty, that was his 
post, that he had a right tn walk 
there, and that he enuld have 
enotieh to relieve him, if he 
stood in need of it, ns he was so 
near the main piard. 

John Jeffrien. Am a surgeon ; 
was Patrick Parr’s .surgeon, in 
company wdth others. .\fter 
dressing his wounds, T advised 
him never to go again into quar- 
rels and ri»>ts. He Siud he saw 
many things thrown at the sen- 
try: he belie^'ed they were oyster 
shells and ice; he heard the peo- 
ple huzza every time they heard 
any thing strike that sounded 
hard: he then saw some soldiers 
going down towards the eiistom- 
honse; he saw the jieople pelt 
them as they went along. After 
they had got down there, he 
crossed over towards Warden ft 
Vernon’s sliop, in order to see 
•what they would do; as he was 
passing he was shot, and was 
taken up and carried home to 
Mr. Field’s by some of his 
friends; asked "him whether he 
thought the soldiers would lire; 


he told me ho thought the sol- 
diers would have fired long be- 
fore; then asked him whether he 
thought tlie soldiers were abused 
a great deal after they went 
down there; he said he thouglit 
they were. Asked him whether 
he thought the soldiers would 
have Wn hurt if they had not 
fired; be said he really thouglit 
they wotdd, for he heanl many 
voices cry out. ‘‘kill them.” 
Askeil him then whether he 
thought they fired in self-defense, 
or on purpose to di'strov the 
people: ite said he n*.»illy thought 
they did firt' to defend them- 
selves, tliat ho did not hlame the 
man, wlioever he was, that shot 
him. This rnuversntion was on 
We<hie*‘d»y. He was infonned by 
me of lii.s danp*rr»tis sitiuithin. 
He told me he was a native of 
Ireland; th,i! he had freipiently 
seen molw, and soldiers enlled 
iipiui to fpiell tliein. Whenever 
he mentioned that, he always 
railed hini.*ielf a frud, that ho 
might have krtown Iwtler, that 
he had seen soldiers often fire on 
the people in Tn'Iand. hut liad 
never in his life .seen them hear 
half so miieh before they fired. 
He lived ten days after be re- 
eeived his wound. T had the last 
eonversation with liim about 4 
oVloek in the nftenioon preced- 
ing the night on whieli he died, 
.and he then partieuinriy said, he 
forgave the man, wloK'ver hu 
was, that shot him; he was satla- 
fled he had no malice, but fired 
to defend himself. 

Eduard Pmjne. Am a mer- 
chant. On Monday evening, filh 
of March, went to Mr. Aniory’s; 
while 1 was there the hell rang, 
supposed for ft o'clock; was go- 
ing out to inquire where the fire 
w.as; Mr. Taylor came in. and 
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said there was no fixe, but he 
imdexstood the soldim were 
coining up to ent down libe^ 
tree ! then went out to make^ in- 
quiry; before I had got into 
£Qng street, met Mr. Walker 
ship carpenter, and asked him 
what the matter was : he said the 
soldiers had sallied out from 
Smith’s banmks, and had fallen 
on the inhabitants, and had cut 
and wounded a number of them, 
but that Ih^ were driven into 
the bamuto; then went to my 
house to inform Mrs. Payne that 
it was not fire, apprehending she 
might be frightened; immediate- 
ly went out again, there was no- 
body in the street at all; the sen- 
try at the custom-house was 
walking as usual, nobody near 
him; went up towards the town 
house, where was a number of 
people and inquired of than 
what the matter wasf They 
gave me the some account that 
Mr. Walker did. While I stood 
there, heard a noise in Corahill, 
and presently heard a noise of 
some people coining up Silsby’s 
alley; at first I imagined it was 
soldiers, and had some thoughts 
of retiring up the town house 
steps, but soon found they were 
inhabitants. Stood till they came 
up to me; I believe there might 
be twenty at the extent ; some of 
the persons had sticks, some had 
not; believe there were as many 
with sticks as without ; they 
made a considerable noise, and 
cried, "where are theyt where 
are ^eyf” There came up a 
barber’s boy, and said the sen- 
try at the custom-house had 
knocked down a boy belonging to 
their shop ; the people then 
turned about and went down to 
the sentry; I was then left as it 
were alone; I proceeded towards 


my own house; met Mr. Spear, 
the cooper, he said, "do not go 
away, 1 am afraid the main 
gaard will come down;” told him 
I was more afraid of those peo- 
ple that had surrounded the sen- 
try, and desired him, if he had 
any influence over them, to en- 
deavor to take them off; when 
directly opposite to the custom- 
house saw a number of persons 
going up the steps, and heard a 
violent knocking at the door; the 
sentry stood by^the box; then re- 
tired to my own house, and stood 
on the sill of my door; re- 
mained at my door, and Mr. Har- 
rison Gray came up and stood 
there talking with me; the peo- 
ple were crying out, "fire! fire! 
damn you, why do you not flref’ 
Mr. Gray and I were talking of 
the foolishness of the people in 
calling^ the sentry to fire on 
them; in about a minute saw a 
number of soldiers come down 
from the main guard, and it ap- 
peared to me they had their 
muskets in a horizontal posture; 
they went towards the custom- 
house, and shoved the people 
from the house; at this time Mr. 
Bethnne joined us on my steps 
at the door, and the noise in the 
street continued much the same 
as before, "fire! fire! damn you, 
fire! why do you not flref” 
Soon after this, I thought I 
heard a gun snap, and said to 
Mr. Gray, there is a gim 
snapped, did you not hear itf 
He said "yes;” immediately a 
gun went off, I reached to see 
whether it was loaded with pow- 
der, or any body lying dead; 
heard three more, then there was 
a pause, and I heard the iron 
rammers go into their guns, and 
then there were three more dis- 
charged, one after another; it 
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^ipeared to me there were seven 
ia all. When the last jrun was 
diseharged I realized I was my- 
aelf iroiinded and went into the 
houae. 

December 1, 

Joseph Binchley. On the e\*e- 
ning of 5th of March heard the 
bells ring, went out in order to 
see where the fire was. heard the 
drum beat, and went down to the 
Conduit ; saw thirty or fortj' 
people with sticks in their hands. 
Then they hallooed. King street 
forever, and huzzaed. The sen- 
tinel walking backwards and for- 
wards with his firelock on his 
shoulder; some of the people 
said, kill him ; saw Oray who was 
killed; he said to me don't run, 
my lad, they dare not fire. 

Charlee WiTlfs. T saw nothing 
worth relating; was not in King 
street ; saw a nninher of people 
blit was not near enough to sik* 
mncli. 

yfnllheu' That eve- 

ning was at home, and heard the 
hells ring, and went info the 
v.!n*et and was told if was not 
fire, bnf the soldiers fighting with 
the inhabitants; went info the 
lioo'-e and could find ?*o stick, hut 
cut the handle of iny mother's 
broom ofF, with this T came to 
King street, but there were no 
soldiers; some people were eom- 
ing from Royal Exchange lane, 
some from the Town house, some 
said, damn it they are only mak- 
ing fools of us, it Is best to go 
home; went, to the head of Roy.al 
Exchange lane, and s.'iw a cluster 
of people there, saw a boy who 
said that the sentr>' had knocked 
him down with the butt end of 
his gun; saw the simtry on the 
steps and the people after he 
loacfed, said "fire! damn you. 


fire!” After the party came 
down, I sIcmmI rinse to them, they 
wei^ swinging their bayoneis, 
telling the f>e<iple to make way; 
the grenadier on the right w’as 
struck sumewhere on his right 
side, hut 1 do not know w^ith 
what, but directly he fired. 

Thoma^t .Ci/mmomfs, Betwixt 
8 and 9 o'clm^k of .'•Ih of Mnreli 
near Murray's barracks, the peo- 
ple were running bsckwanls and 
forwards, and there was a gival 
mob and riot by the barrack 
gate; heard the people as they 
went along declare, if the sol- 
diers did not come out and fight 
them, they would set fire to the 
four comers of the barracks, and 
bum every damned soul of them. 
I saw a good number of town's 
fH>ople had rutlasaes, clubs and 
swords, there was knocking 
down, riot and disturbance, and 
this declaration of theirs was aft- 
er that, and liefore the India 
rung. 

William Parker, ibi the e\*e- 
ning of Tifh of March saw seven 
or eight t»eople, the chief were 
boys. Iliree or four of lliem w*cre 
on the inside the rails, pulling 
the butcher’s stalls to pieces; a 
soldier pasvd hv : they said here 
is a damned sohli«-r; some said 
they are all alike, this is as had 
as any of them. 1 Indieve they 
would have beat him if I had n*»t 
reseiied him; he was passing 
<|iiiet1y nlting. 

Jnhn nrifftci/. On the evening 
of r>lh of March, hetwixt ihe 
hours of 0 and 10. we were 
alnnned wdlh the helN and a erv 
f»f fire. T stop[*ed just l#cf<*r«* 
the sentinel placf^ at the custom- 
house, there were a large number 
of boys, and some men amongst 
them, about ten young men, the 
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boys were in the front, and the 
men in the rear; several people 
were running about the streets, 
and the cry was damn the ras- 
cals. Some said this will never 
do, the readiest way to get rid of 
these people is to attack tbe 
main guard. Strike at the root, 
there is the nest. 

jSfrs. Catherine Field. Patrick 
Carr, who was killed by the fir- 
ing in King street on the 5th 
was in my house that evening; 
when the bells rung he went up- 
stairs and put his surtout on, 
and got a hanger and put it be- 
twixt his coat and surtout; my 
husband coming at that time, 
gave him a push and felt the 
sword ; he wanted to take it from 
him, but he was unwilling to let 
it go, my husband told him he 
should not take it with him; do 
not know what he said, but one 
of the neighbors was in the house 
and coaxed the sword out of his 
hand, and he went out without it. 
He said on his death bed, he saw 
a parcel of boys and negroes 
throwing snow balls at the gruard. 
He thought the first or second 
man from the sentinel box was 
the man that shot him. 

John Mansfield. Know Pat- 
rick Carr; on the night the bells 
mng he would go out, I per- 
suaded him much to stay at 
home, he did not mind me but 
took his sword betwixt his coat 
and surtout. Mr. Field coming 
in felt it, and said he should not 
take it out with him ; with much 
coaxing a woman who lived next 
door got it from him. T was oft- 
en at his bedside, and all that T 
ever heard him sny was, he 
thought he knew the man that 


shot him, but he never made it 
known to me. 

John Stewart. Between 8 and 
9 o’clock, on 5th of March, as 
I was going home to Green’s 
lane, met five or six men with 
sticb in their hands, about the 
middle of it I met much the 
same number, and at the end of 
it about as many more. Thev 
were going into town towards 
King street. 

Capt. Barhason O^Hara. Know 
Carrol, one of the prisoners; I 
landed at a battery where he was 
on duty, and entered into con- 
versation with him; and I have 
taken particular notice of him 
ever since; his general character 
is that of a discreet, sober, or- 
derly man. 

Theodore Bliss. On the eve- 
ning of 5ih of March I went out 
of the house and came into King 
street; there saw the soldiers and 
the officer; went to the officer 
and asked him if his men were 
loaded, he said they were; asked 
him if they loaded with ball, lie 
made me no answer; asked Itim 
if they were going to fire, he said 
they could not fire without his 
orders; directly I saw a snow 
ball and stick come from behind 
me which struck the grenadier 
on the right, which I took to be 
Warren, he warded it off with 
his musket as well as he could, 
and immediately he fired. ^ He 
was the first man on the right, 
and the third man from the offi- 
cer; immediately after the first 
gun, the officer turned to the 
right and I turned to the left 
and went down the lane; heard 
the word fire given, but whether 
it was the town’s people or the 
officer I do not know. 
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THE SPEECHES FOR THE PKISOXKKS 

Ih i'ftnbi r 

Jfr. Josiah Quincy ^ Jr, May it plenst^ your Hoiiora, uiicl 
you, Gentlemen of the Jury: We have at length gi>nv 
through the evidence in behalf of the i>ri8oners. The wit* 
nesses have placed before you that state of facts from wliich 
results our defense. The examination has btn'ii so lengthy, 
that I am afraid some painful sensations ariKt\ when you 
find that you are now to sit and hear the remarks of couiis<*l. 
But you should relleet, that no more indulgence is shown to 
the prisoners now on trial, than has ever Ihh^u shown in all 
capital causes; the trial of one man has often taken up 
eral days. When you consider, th»‘refore, that there are eight 
lives in issue, the importance of the trial will show the neces- 
sity of its length. To each of the prisoners ilifTen*nt eviilence 
applies, and they each of them draw thi‘ir defense fnaii ilif- 
ferent cpiarters. 

In my fornuT remarks upon opening this ease to you, gen- 
tlemen, 1 p<»inted out the dangers to which you were exposed. 
How much need was there f*>r my desire, that j*»u Khould 
suspend your judgimmt till the witne.sseH wtu-e all examined! 
IIow different is the complexion of the cause ! Will not all 
tliis .servo to show every honest man the little truth tf> Is* 
attained in partial hearings? We have often s«*en eoiiiiiiuiii- 
tics complain of ix parte testimonies: individuals, ns well as 
societies of men, are e<|iially .siisccptihic of in jurats of this 
kind. This trial ought to have another effts-t ; it should 
serve to convince us all of the iiiipn»f»ri«*ty, nay, iiijustiec of 
giving a latitude in conversation np«m topics likely to coim* 
under a judicial decision; the criminality of thi.s eonduet is 
certainlv enhanced, when sueh hsKsi* willies and discourw*M 
arc so prevalent as to be likely to touch the life of a nt./en. 
Moreover, there is so little certainty to be obtaimd by such 
kind of methods, that 1 womler wc so often find them prac- 
ticed. In the present case, how gn-it was the prep>HW‘Hsioii 
against us! And I appeal to you, gentlemen, what cause 
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there now is to alter our sentiments. Will any sober, pru- 
dent man countenance the proceedings of the people in King 
streetf Can any one justify their conductt Is there any 
one man, or any body of men, who are interested to espouse 
and support their conduct T Surely not. But our inquiry 
must be confined to the legality of their conduct; and here 
can be no difficulty. It was certainly illegal, unless many 
witnesses are directly perjured; witnesses, who have no ap- 
parent interest to falsify — ^witnesses, who have given their 
testimony with candor and accuracy — witnesses, whose credi- 
bilify stands untouched — whose credibilify the counsel for 
the king do not pretend to impeach, or hint a suggestion to 
their disadvantage. 

The conduct of the soldiers m Comhill may well be sup- 
posed to have exaEqperated the minds of all who beheld their 
bdiavior. Their actions accumulated guilt, as it flew; at 
least, we may well suppose, the incensed people who related 
them added new colors to the scene. The flame of resentment 
imperceptibly enkindles, and a common acquaintance with 
human nature will show it to be no extravagant supposition 
to imagine that many a moderate man might at such a season, 
with such sentiments, which I have more than once noticed, 
hearing such relations and complaints — ^I say, do I injure 
any one, in supposing, that under all these circumstances, a 
very moderate person, who in ordinary matters acted with 
sin gular discretion, should now be drawn imperceptibly 
away or rather transported into measures, which in a future 
moment he would condemn and lament. What more natural 
supposition, than to suppose many an honest mind might at 
this time fluctuate thus. The soldiers are here; we wish 
them away; we did not send for them; they have cut and 
wounded the peaceable inhabitants, and it may be my turn 
next. At this instant of time, he has a fresh detail of inju- 
ries — ^resentment redoubles every successive moment — ^huzza 
for the main guard ! we are in a moment before the custom- 
house. No time is given for recollection. We And, from the 
king’s evidence, and from our own, the cry was, “Here is a 
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Mldicr! Not *‘here the soldier who hus injured us— -hero 
is the fellow who wounded the man in Cornhill.” No, the 
reasoning or rather ferment seems to W, the soldiers have 
committed an outrage, we have an equal right to inflict pun- 
ishmenti or rather revenge, which they had to luake an 
assault. They said right, but never considen'd, that those 
soldiers had no right at all. These, are sentinicnts natural 
enough to persons in this state of mind — we can easily sup- 
pose even good men thinking and acting thus. Very similar 
to this is the force of Dr. Iliroirs t«*stimony, and some others. 
But our inquiry is, what says the lawl We must calmly 
inquire, whether thi.s, or any thing like it, is coiintenaiieod 
by the law. What is natural to the man, what are his feel- 
ings, are one thing; wdiat is the duty of tlie citizi'n, is quite 
another. Reason must resume her seat, and thou we shall 
hear and obey the voice of the law. 

The law indulges no man in being his own avenger. Early, 
in the history of jurisprudence, we find the swi>rd taken from 
the party injured, and put iiito the hands of the magistrate. 
Were not this the case, punishment would know no hounds 
in extent or duration. Besides, it Hai>s the vrry loot of dis- 
tributive justice, Avhen any individual invadis the preroga- 
tive of law, and snatehes from the eivil magistrate the bal- 
ance and the rod. How much more are the jiillars of seeurity 
shaken, when a mixt body, asseinhled as those in King street, 
a&sume the province of justice, uiul invade the rights of iho 
citizen? For it must not be forgotti*n that the soldier is 
a citizen, e<iually entitled with us all to protection and 
security, irence all are alike oldiged to pay ohedienec |o the 
law; for the price of this protection is the d-Uy of obedience. 

Let it not be appreliended, that I am aclvancing a doctrine, 
that a soldier may attack an iiihahitant, and he not be 
allow’cd to defend himstOf. Xo, gciitlcmenl if a sohlicr rush 
violently through the stre<‘t, and present a weapon of death 
in a striking posture, no doubt the person assailed may 
defend himself, even to taking the life of the assailant. Re- 
venge and a sense of self-preservation instantly lake posses- 
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sion of the person thus attacked; and the law goes not upon 
the absurd supposition, that a person can in these circum- 
stances unman himself. Hence we find, if a husband, t akin g 
his wife in the act of adultery, instantly seizes a deadly 
weapon and slays the adulterer, it is not murder. Nay, a 
fillip upon the nose or forehead, in anger, is supposed by the 
law to be sufiicient provocation to reduce killing to man- 
slaughter. It is, therefore, upon principles like these, prin- 
ciples, upon which those, who now bear the hardest against 
us, at other times, so much depend; it is, I say, upon the 
right of self-defense and self-preservation We rely for our 
acquittal. 

Here again it should be k^t in view, that whenever the 
party injuring has escaped by flight, and time sufficient for 
the passions to cool, in judgment of law, hath elapsed, how- 
ever great the injury, the injured party must have reeoumi 
to law for his redress. Such is the wisdom of the law ; of that 
law, than which we are none of us to presume ourselves w’ist'r ; 
of that law, which is founded in the experience of ages, and 
which in condescension to the infirmities of flesh and blood 
(but to nothing else) extenuates the offense. For “no man,” 
says the learned Judge Foster, “under protection of the law, 
is to be the avenger of his own wrongs. If they are of such 
a nature for which the laws of society will give him an ade- 
quate remedy, thither he ought to resoit. But be they of 
what nature soever, he ought to bear his lot with patience, 
and remember, that vengeance belongeth to the Most High.” 

Now, gentlemen, those, whoever they were, who committed 
the outrage in Comhill, had absconded — ^the soldiers, who 
are supposed to have done them, were confined in their bar- 
racks. People were repeatedly told this, and assured by the 
military officers, that they should not go unpunished. But 
what followed T Are all present appeased? We are con- 
strained by the force of the evidence to affirm they were 
not. But to get regular and right ideas, we must consider 
all the commotions of the season, and endeavor to come at 
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troth by Analyzing' tli6 t'vidonco, and arrant;! ng it uudvr dia- 
tinet heads of emiuiry.* 

Gentlemen of the Jury, after having thus gone through 
the evidence, and considered it us anplieaiory to all and 
every of the pri.soners. the next matter in ord«T seems to bo 
the consideration of tin* law pertinent upon this evidence. 

* 3/r. Quhfri/ iu»\Y 4'jiioivil, :\\ hiriri*, uptm a r»*\ i«‘\v nl' thr 
an<*es in several parts of tin* town; hr was copioiiN upon t!u* rxpnv- 
sions aiul behavior •^wt»rii lo. lie ilien, more partn ul.irlv reeaptlu- 
latiMl the evidenee loueiiiiiL: Murrii>’> harraek'-. lh»i-k Mpian', an«l 
the Market jilaee. He next jnirsiieti sexeral parties, ihroiivrii the s«»y- 
ernl Innc'is and stnsMs, till they eenteriM) at the si't^ne of aetion. 

The festirntmies ot* llie witriesM'S, w}i,i sw*»rt‘ fo the repeateil infor- 
mation ^riv4*n the p€‘Ople; that tla* >enirv ard parry were on diif> ; 
flint they were d<*si'red to withdraw nntl warned ot* the etmsetiiieiiee'^ ; 
Wf-re ill fht'ir «»nler e<msidered. 

I'lider the iie.v! liiree lieatls, n*m:irki‘d 'Mhe tempiT of the S4»n- 
tr>’, of file ]iarty o!' stihlieiM. ami of ilie people siirnmndimj them.” 

The words, iitsnlt and Lm^itnres of tlie same pei'^ons were i»ninted 
out; and from them-e \Yas eolleeted the de^itrn'* «d‘ the pei>ons 
assanliinv. atnl the reasonahle ai»prelien.*'it»n‘« of thte*!* as-anhetl. 

Mr. (fhi/nr/i iheii e:itm‘ tti the attaek it -elf eim.^nleriir,: who the per- 
sons were (namely, Mttne sailor<», riMiiarkiev minutely the wonis and 
iietions iininediately preeetlini.' tin* onset; the weaoieis n^ed; the vio- 
leni'e of the as.sanll and hai!er\ : and the ilanner f»f the ^ii1di<*rs. 

Mr, Qffhtrtf next ex'dhlreil tlmse parts nf i];e ie«!imor\. which evi- 
denced the attaf k cmiliniied afrer i!ie firiiiir. 

I'nder all thes4» heads, flicn* wav mi«lhi*diea11y staleO the iinildwr 
of llie witne.ssf's to each jioint. and hy a eoinparatiie view of all the 
proofs, eoneliisioii.s drax' ii as l!«e furee of thi' whtde. 

The next eonsideration. in this inoile of iiir|iiirv. wa-- the e^ idehce a« 
sev(*rally pertainiii*.: to eaeh prismier: with siiclj oh-ervaiions, on the 
one hand, as sen‘ 4 *»l to sliow a defeet ot' h-jal proof tis i«i faet; on tlie 
other, siieli matter as served to justify, evnise «»r extenuiite the of- 
fense, in law. 

And part ieularly with rejrard to Killroy. Mr. cited and eoni- 

mented on the foilowin*: passnLn^s from .Tiid'je FosIit's crown law, 
and flu* Marquis of Ib'cearia’s Kssay on < 'rimes and piniishinenlt^ : 
^‘Worfls are often misn*presented, wiieiher thnuiLdi iirnoranec, iiialten- 
fion, or iiialhe, it matten*th m»t the defemlant. lie is erpially nlTected 
in either ease; and they are ef|iinlly liable t » rniseonstniction. AtuI 
withal, this €*videnee is not in the ordinarx* course of thinirs to Ik* dis- 
proved by that sort of neirative evidence by whch the firiMif of plain 
facts may he and often is eon fronted.** Crown Law. 2 in. *‘l*iniilly, 
the credibility of a ivitness is null, when the question nhites to tiic 
words of a criminal; for the tone of voiee, the srestnre. all that pre- 
cedes, accompanies and follows the ditTerent ideas which men annex 
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And here, gentlemen, let me again inform yon, that the law 
which is to pass upon these prisoners, is a law adapting itself 
to the human species, with all their feelings, passions, and 
infirmities; a law which does not go upon the absurd suppo- 
sition, that men are stocks and stones ; or that in the fervor 
of the blood, a man can act with the deliberation and judg- 
ment of a; philosopher. No, gentlemen; the law supposes 
that a principle of resentment, for wise and obvious reasons, 
is deeply implanted in the human heart ; and not to be eradi- 
cated by the efforts of state policy. It, therefore, in some 
degree, conforms itself to all the workings of the passions, 
to which it pays a great indulgence, so far as not to be wholly 
incompatible with the wisdom, good order, and the very 
being of government. 

Keeping, therefore, this full in view, let us take once more, 
a very brief and cursory survey of the matters supported by 
the evidence. And, here, let me ask sober reason — what lan- 
guage more opprobrious — what actions more exasperating, 
than those used on this occasion! Words, I am sensible, are 
no justification of blows, but they serve as the grand clues to 
discover the temper and the designs of the agents ; they serve 
also to give us light in discerning the apprehensions and 
thoughts of those who are the objects of abuse. 

“You lobster,” “you bloody back,” “you coward,” and 
dastard,” are but some of the expressions proved. 
What words more galling! What more cutting and provok- 
ing to a soldier! To be reminded of the color of his garb, by 
which he was disting^hed from the rest of his fellow citi- 
zens; to be compared to the most despicable animal that 

to the same words, may so alter and modify a man’s discourse, that it 
is almost impossible to repeat them precisdy in the manner in which 
they were spoken. Besides, violent and uncommon actions, such as 
real crimes, leave a trace in the multitude of circumstances that attend 
them, and in their efforts; but words remain onl^ in the memory of 
the hearers, who are commonly neglif^t or prejudiced. It is infi- 
nitely easier then to sound an accusation on the words, than on the 
actions of a man; for in these, the number of cireumstonM, luged 
against the accused, afford him variety of means of justification. 
Essay, 48, 9. 
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crawls upon the earth, was tourhini^ a tciuler ]»oint. 

To be stigmatized with having smarted under the hish at the 
halbert; to be twitted with so infamous an ignominy, whieh 
was either wholly undeserved, or a grievance which tdioiild 
never have been repeated; I say, to call upon and aw*akeu 
sensations of this kind, must sting even to madness. But 
accouple these words witli the succeeding actions — ^*‘You 
dastard — ^j’ou coward!’* A soldier and a coward! This was 
touching (w-ith a witness) ‘Mhe ]>oint of honor, and the 
pride of virtue,” But wliile tlu*se arc ns yet fomenting the 
passions, and swelling the bosom, the uttnek is mndi'; and 
probably the latter words were reiterated at tlie onset ; at 
least, were yet sounding in the ear. Oentlcmen of the jury, 
for heaven’s sake, let us put ourselves in the same situntion! 
Would you not spurn at that spiritless institution of society, 
w^hich should tell you to he a subject at the expense of your 
manhood f 

But does the sohlier step out of his ranks to seek his 
revenge f Not n wiiin'ss }>retciids it. Did tin* ]>eople come 
within the points of their hayom*ts, and strike on the muz- 
zles of the guns? You luive heard tin* witnesses. 

Does the law allow one nieinla r f)f tlje community ti» lie- 
have in this manner towanis his fi lhuv citizen, and tlnui bid 
the injured party he calm and miMlerate? The expressions 
from one party were — '“Stand — stand off!*’ “I am upon 
my station.” “If they 7no|e.st me tij>on my y>ost. I will fire.” 
“By God I will fire! ” “Keep off!” The.se were wor<ls 
likely to produce reflection and prcsnire pence. But had the 
words on the other hand a similar tendency T Consider the 
temper prevalent among all parties at this lime. Consider 
the then situation of the soldier^'; and come to the heal and 
pressure of the action. Tlie materials are laid, the spark is 
raised, the fire enkindles, the flame rage^, the umlersUnding 
is in wild disorder, all prudence and tnie wisdom are utterly 
consumed. Does common sense, dof»s the law, expect impossi- 
bilities f Here, to expect e<manimity of temper, would be as 
irrational, as to expect discretion in a mad man. But waa 
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any thing done on the part of the assailant, similar to the 
conduct, warnings, and declarations of the prisoners? An- 
swer for yourselves, gentlemen. The words, reiterated all 
around, stabbed to the heart; the actions of the assailants 
tended to a worse end; to awaken every passion of which 
the human breast is susceptible. Fear, anger, pride, resent- 
ment, revenge, alternately, take possession of the whole man. 
To expect, under these circumstances, that such words would 
assuage the tempest, that such actions would allay the 
flames — you might, as rationally, expect the inundations of 
a torrent would suppress a deluge, or rather, that the flames 
of Etna would extinguish a conflagration! 

Prepare, gentlemen of the jury, now to attend to that 
species of law, which will adapt itself to this trial, with all 
its singular and aggravating circumstances; a law full of 
benignity, full of compassion, replete with mercy. 

And here, gentlemen, I must, agreeable to the method we 
formerly adopted, first tell you by what law the prisoners arc 
not to be tried, or condemned. And they most certainly are 
not to be tried by the Mosaic law ; a law, we take it, peculiarly 
designated for the government of a peculiar nation, who be- 
ing in a great measure under a theocratical form of govern- 
ment, its institutions cannot, with any propriety, be adduced 
for our regulation in these days. It is with pain, therefore, 
I have observed any endeavor to mislead our judgment on 
this occasion, by drawing our attention to the precepts deliv- 
ered in the days of Moses; and by disconnected passages of 
Scriptures, applied in a manner foreign to their original de- 
sign or import, there seems to have been an attempt to touch 
some peculiar sentiments, which we know are thought to be 
prevalent; and in this way, we take it, an injury is like fo 
be done by giving the mind a bias, it ought never to have re- 
ceived ; because it is not warranted by our laws. 

We have heard it publicly said of late, oftener than for- 
merly, ‘‘Whosoever sheddeth man^s blood, by man shall his 
blood be shed.’’ This is plainly, gentlemen, a general rule, 
which, like all others of the kind, must have its exception. A 
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rule which, if taken in its strict literal lutitiule. would imply 
that a man killiiift another in self-tlefcnsc, would incur the 
pains of death. A doctrine which no nmn in his si^nst's wtnild 
ever embrace ; a doctrine that certainly never prevailed under 
the Mosaical institution. For we find the Jews had their six 
cities of rcfugt' to which the munslayer inipht flee from the 
avenger of blood. And something aiialogtms to this fif it 
did not originate frotn it) is our Wnefit of clergy. 

And so, that, ‘‘the mnrdcrt^r shall flee to the pit’* eoineH un- 
der the same consideration. And wln^n we hear il asked, ns 
it very lately has been. “Who dan* stay him?” 1 aiiswrr, if 
the laws of nnr country staiy him. you ought to do likewise; 
and every gcsid subject dan*s in do what the law allows. Itut 
the very position is Ix^gging the f|U(*stion; for the <|ueKtion 
now in issm* is wlietlier idlher of the ]irisoners is a niunlerer, 
in tlu‘ stuise of our laws; for you recolli»et that what is mur- 
der and what not, is a uUi»stion of law arising upon facts 
stated and allow«*d, 

But go on; “You shall take no satisfaction for the life of a 
murderer which is guilty of death.” lit re again is a begging 
the (|iiestioii: and inoreiiver the words “guilty f*f death. *' if 
l ightly n iidcTN-d from the original, must he one of those gen 
eral rules 1 just now mentioned: which always have th*ir e\ 
erf>tioiis. But those wonls Serin to 1m* wrongly translated: for 
in the inargiii of our great hihle w«* fiiHl them rrnder*'d 
“faulty to die.’* .\gainst a ]iosilioii of this kind we have no 
objection. If we have ctmimitted a f.'iult, on which our laws 
infliet the punishment of death, wc must suffer. But what 
fault we have eoinmittiul you are to imjuire; or ratleT you. 
gentlemen, are to find that the facts proved m court against 
us, and the judges are to .see and eonsidcr uhat the law pro- 
inuinees touching nur offense, and what punishment is there- 
by inflicted as a penalty. 

In order to come at the whole law resulting from the facts 
which have been proved, we must inquire into tl>e legality 
of the assemblies. For such is the wisdom and policy of the 
law', that if any assembly he lawful, each individual of that 
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assembly is answerable only for his own act, and not for any 
other. On the contrary, if an assembly be unlawful, the act 
of any one of the company, to the particular purpose of as- 
sembling, is chargeable on all. This is law, which no law- 
yer will dispute ; it is a law founded in the security of the 
peace of society, and however little considered, by people in 
general, it ought now steadily to be kept in mind. 

Was the assembly of the soldiers lawful ? — ^Por what did the 
soldiers assemble? Was the sentinel insulted and attacked? 
Did he call for assistance, and did the party go to assist him ? 
Was it lawful for them so to do ? Was the soldiers when 
thus lawfully assembled, assaulted, etc., by a great number 
of people assembled, etci Was this last assembly lawful? 
Was any thing done by this unlawful assembly, that will, in 
law, justify, excuse, or extenuate the offense of killing, so as 
to reduce it to manslaughter? Was the killing justifiable, or 
rather was it justifiable self-defense? Was it excusable, or 
rather w-as it self-defense, culpable, but, through the benign- 
ity of the law, excusable? or was it felonious? if felonious, 
was it with or without malice?* 

^ The law laid down, in Foster, 261, 2, being indisputable law, not 
denied or controverted I and being very material in the trial, and 
mnch relied on by the prisoners, is here set down at large: "I will 
mention a case (says Sie learned Judge), which through the ipu>- 
rance or lenity of juries hath been sometimes brought within the rule 
of accidental death. It is where a blow aimed at one person ligliteik 
on another and killeth him. This, in a loose way of speaking, may 
be called accidental with regard to the person who dietli by a blow 
not intended against him. But the law considereth this case in a 
quite different light. If from circumstances it appeareth that the 
injury intended to A, be it by poison, blow, or any other means of 
death, would have amounted to murder supposing him to have been 
killed by it, it will amount to the same offense if B happeneth to fall 
by the same means. Our books say, that in thm ^ case the malice 
egreditwr personam. But to speak more intelligibly, where the 
injury intended against A preceded from a wicked, murderous, or 
misomevous motive, the party is answerable for all the con^uences 
of the action, if death ensues from it, though it had not its effect 
upon the person whom he intended to destroy. ^ The mdlitia I have 
already explained, the heart regardless of social duty deliteratcly 
bent upon mischief, consequently the guilt of the party is just me 
same in the one ease as the other. On the other hand, if the blow 
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I have gone through those aiithnritios in linv, which I 
fhought pertinent to this trial. 1 have boon thus length^*, not 
for the information of the Court, hut 1o witisfv you, gtuith^ 
men, and all %vho may chance to hear me, of tiiat law, nhich 
is well known to those of us who arc conversant in ciuirts^ 
but not so generally known or atteiMlcd to hy many, as it 
ought to be. A law which extends to cadi of ns. as w ell as 
to any of the prisoners; for it knows m> distinction per- 


sons. 

And the doctrines which have been thus laid d*»wn are for 
the safeguard of us all. Doctrines which arc founded in the 
wisdom and policy of ages; which the greatest men who ever 
lived have adopted and contended for. \ay, the matter has 
hoen carried by very wi.se men much furtlicr than we have 
contested for. And that yon may not think the purport of 
the authorities read are the rigid notions of a dry system, 
and the contracted decisions of municipal law, I beg leave 
to read to yon a passage from a very great theoretic writer: 
a man ^vhose praises have re.soiinded through all the known 
world and probably will through all ages: whose sentiments 
are as free as air, and who ha.s doiM» a.s Tinich f<»r Ira ruing, lib- 
erty and mankind ns any of the sons of Adam : I mean the 
sagacious Mr. Ijocke: Tie will tell yon, f^rntlenicn, in his Ks- 
.say on rioverninent, page 2, chapter Jl, “Thai all manner of 
force without riidit puts ?iuiii in a state of war with the iig- 
grc.ssor; and of con.sOMuenee, that, being in sm-h a stMo nT 
war, he may lawfully kill him who puts him under this un- 
natural restraint, According to this doctrine, we should 
have nothing to do but iiiMuire whether here was ‘^force 
w ithout right”: if so, we were in such a state ns rendered it 
lawful to kill the aggressor, who ”put us under so unnatural 
a restraint.” Pew, I believe, will say, after hearing all this 
evidence, that we were nnder no unnatural restraint. Hut 


itUB. 



470 


X AMERICAN STATE TRIALS. 


we do not wish to extend matters so far. We cite this author 
to show the world that the greatest friends to their country, 
to universal liberty, and the immutable rights of all men 
have held tenets and advanced maxims favorable to the pris- 
oners at the bar. And although we should not adopt the 
sentiments of Mr. Locke in their most extensive latitude, yet 
there seems to be something very analogous to this opinion, 
which is countenanced in our laws. 

There is a spirit which pervades the whole system of Eng- 
lish jurisprudence which inspires a freedom of thought, 
speech and behavior. Under a form of government like ours 
it would be in vain to expect that pacific, timid, obsequious, 
and servile temper, so predominant in more despotic govern- 
ments. Prom our happy constitution there results its very 
natural effects — an impatience of injuries and a strong re- 
sentment of insults (and a very wise man has said, “He who 
tamely beareth insults inviteth injuries.”) : Hence, I take it 
that attention to the “feelings of humanity^’ — to “humanity 
and imperfection” — ^“the infirmities of flesh and blood;” that 
attention to “the indellible rights of mankind” — ^that lenity 
to “the passions of man”; — that “benignity and condescen- 
sion of the law” so often repeated in our books. And, in- 
deed, if this were not the case the genius of our civil consti- 
tution and the spirit of our municipal law would be repug- 
nant — ^that prime defect in any political system — ^that grand 
solecism in state policy. 

Gentlemen of the Jury: This case has taken up much of 
your time, and is likely to take so much more, that I must 
hasten to a close; indeed, I should not have troubled you, 
by being thus lengthy, but from a sense of duty to the pris- 
oners, who, in some sense, may be said to have put their 
Uves into my hands; whose situation is so peculiar, that we 
have necessarily taken up more time than ordinary cases 
Would require; who, under all these circumstances, placed 
a confidence, which it was my duty not to disappoint; and 
.which I have aimed at discharging with fidelity. I trust that 
you, gentlemen, will do the like; that you will examine and 
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judge with a becoming temper of mind; remembering that 
they, who are under oath to d«*elare the whole truth, think 
and act very differently from bystandei's, who. being under 
no ties of this kind, take a latitude which is by no means ad* 
missible in a court of law. 

I cannot bc'tter close this cause, than by desiring you to 
consider well the genius and spirit of the law which will he 
laid down, and to govern youi'selvcs by this giN*at staiidanl 
of truth. To some purpose's, you may ln‘ said, gt*ntlemen, to 
be ministers of justice; and ‘‘ministers,** says a learned 
judge, “appointed for the ends of publii* justice, should bavc 
W’ritteii on their hearts the solemn engagimients t»f his 
majesty, at his coronation, to eaus#‘ law and jnsti«H* in mercy 
to be executed in all his jndgm**»its. " 

"The qualify of merev is not stra‘u:i‘d; 

It (lrutq>elh like the ueiitle rain Inan hea^ei* 

it is fvvire hles.MMl; 

Jt blesses liitn that trivos, ami litiii tiiat take>.’‘ 

I leave you, geiitliTiieii, hoping you will hr <lin»eted in 
your iiKpiiry and judgment to a riL'Iit diseharge of your 
duty. We shall all of us, geiitleiin'ii, havi* an Innir of eool 
reflection, when the feelings and agitations of the day shall 
have subsided; when we shall vii \v things through a differ- 
ent and a mueh jnster ini*dium. It is tln ii that we nil wish 
an absolving eonseienee. May you, gentlemen, now art such 
a part, as will liereafter insure it ; sneh a |»ar1 as may o**ca- 
Hion the prison«*rs to njoicc. May the blessing of tliose, who 
wore ill jeopardy of life, conic upon yon; may the bU'Hsing 
of him, who is not faulty to die, deseend and rest upon vfiii 
and your posterity. 

Mr. Adams. !ilay it jdease your Honor, and yon, Oeiiths 
men of the Jury: I am for the jnisonerH at the bar, and 
shall apologize for it only in the w*>rds of the Marquis Hcc- 
caria: “If I can but lx* the instrument of prc*Kt*r\'iiig one 
life, his bles.siug and tears of transfiort shall be a sufficient 
oonsolation to me, for the contempt of all ntaiikifid. * As tho 
prisoners stand before you for their lives, it may be proper 
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to recollect mth what temper the law requires we should 
proceed to this triaL The form of proceeding at their 
arraignment has discovered, that the spirit of the law upon 
such occasions, is conformable to humanity, to common sense 
and feeling; that it is all benignity and candor. And the 
trial commences with the prayer of the court, expressed by 
the clerk, ^ to the supreme judge of judges, empires, and 
worlds: ''God send yon a good deliverance.” 

We find, in the rules laid down by the greatest English 
judges, who have been the brightest of mankind, that we are 
to look upon it as more beneficial, that many guilty persons 
should escape unpunished, than that one innocent person 
should suffer. The reason is, because it is of more impor- 
tance to the community, that innocence diould be protected, 
than it is, that guilt Aould be punished; for guilt and 
crimes are so frequent in the world, that all of them cannot 
be punished; and many times they hapi>en in such a man- 
ner, that it is not of much consequence to the public, whether 
they are punished or not. But when innocence itself is 
brought to the bar and condemned, especially to die, the 
subject will exclaim, it is immaterial to me whether I behave 
well or ill, for virtue itself is no security. And if such a 
sentiment as this should take place in the mind of the sub- 
ject, there would be an end to all security whatsoever. I 
will read the words of the law itself. 

The rules I shall produce to you are from Lord Chief 
Justice Hale, whose character as a lawyer, as a man of learn- 
ing and philosophy, and as a Christian, will be disputed by 
nobody living; one of the greatest and best characters the 
English nation ever produced, his words are these : Tuiius 
semper est errare in acquietando, quam in puniendo, es 
parte misericordiae, quam ex parte justitiae; it is always 
safer to err in acquitting than puni^ng, on the part of 
mercy than the part of justice. The next is from the same 
authorily: Tutius erratur ex parte mitiori; it is always safer 
to err on the milder side, the side of mercy; the best rule in 
doubtful cases, is, ralher to incline to acquittal than convic- 
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tion. Quod duhiias nc fcccris; where you are doubtful 
never act; that is, if you doubt of the prisoner’s guilt, never 
declare him guilty; this is always tlie rule, especially in 
eases of life. Another rule from the same author is, that iu 
some cases presumptive evidence pot's so far as to prove a 
I)erson guilty, though there is no express proof of the fact 
to have been committed by him; but then it must be veiy 
warily pressed, for it is better five guilty persons should 
escape unpunished, than that one innocent person should tlie. 

The next authority shall be from another judge, of e<iual 
character, considering the age wh«'n*in lie lived; that is 
Chancellor Porteseuc, w'riting in praist^ of the laws of Kiig- 
land. This is a very ancient writer on the Knglish law. Ills 
words are: Indeed, one vrould rather, much rather, that 
twenty guilty persons escape the punishment of death, than 
one innocent person be condemned, and sufTer capitally.” 
Lord Chief Justice Hale says, it is In^tler that five guilty 
I>ersons escape, than one innocent pt^rsoii siifft r. Lord Chan- 
cellor Porteseue, you sec, carries the matter further, and 
says, indeed one had rather, much ratluT, that twenty guilty 
persons should escape, than one innocent jn»rson suffer capi- 
tally. Indeed, this rule is not ]»eeuliar to the Kfiglish law; 
there never was a syst«mi of laws in tlie w'orld, in which this 
rule did not prevail; it jirevailetl in the ancient Roinun 
law, and, which is more nmiarkable, it prevails in the modem 
Roman law; even the judges in the courts of iiit|ui}«ition, 
who, with racks, burnings and seourg<‘S, examine criminals, 
even there, they preserve it as a maxim, that it is better the 
guilty should escape punishment than the innmrent suffer: 
Satius esse nocentem absolvi quam insentrm damnari. This 
is the t(fnipcr wc ought to set out with, and these the ruh*H wo 
arc to be governed by. And I shall take it for granted, as a 
first principle, that the eight prisoners at the bar had better 
be all acquitted, though we should admit them all to be 
guilty, than that any one of them ahould by your verdict be 
found guilty, being innocent 
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I diall now conaider the several divisions of law, under 
which the evidence will arrange itself. 

The act now before yon is homicide, that ief, the killing of 
one man hy another; Ihe law calls it homicide, hut it is not 
criminal in all cases for one man to slay another. Had the 
prisoners been on the plains of Abraham, and slain an hun- 
dred Frenchmen apiece, the Englirii law would have con- 
sidered it as a commendable action, virtuous and praise- 
worthy; so that every instance of killing a man is not a 
crime in the eye of the law. 

The law divides homicide into three branches; the first is 
justifiable, the second excusable, and the third felonious. 
Felonions homicide is subdivided into two branches: the 
first is murder, which is killing with malice aforethought, the 
second is manslaughter, which is killing a man on a sudden 
provocation. Here, gentlemen, are four sorts of homicide, 
and you are to consider, whether all the evidence amounts 
to the first, second, third, or fourth, of these heads. The fact, 
was the slaying of five unhappy persons that night ; you are 
to consider, whether it was justifiable, excusable, or felonious; 
and, if felonious, whether it was murder or manslaughter. 
One of these four it must be ; you need not divide your atten- 
tion to any more particulars. I shall, however, before I come 
to the evidence, show you several authorities which will assist 
you and me in contemplating the evidence before us. 

I shall begin with justifiable homicide. If an ofSeer, a 
sheriff, execute a man on the gallows, draws and quarters 
him, as in case of high treason, and cuts off his head, this is 
justifiable homicide ; it is his duty. So, also, gentlemen, the 
law has planted fences and barriers around every individual ; 
it is a castle round every man's person, as well as his house. 
As the love of God and our neighbor comprehends the whole 
duty of man, so self-love and social comprehend all the duties 
we owe to mankind, and the first branch is self-love, which is 
not only our indisputable right, but our clearest duty; by 
the laws of nature, this is interwoven in the heart of every 
individual; God Almighty, whose laws we cannot alter, has 
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hiiplanted it there, and we ean annihilate oiinu‘lve», as easily 
BB root out this affection for oursudves. It is the first and 
strongest principle in our nature; Illiiekstoiie calls it “the 
primary canon in the law of nature/* That precept of our 
holy religion, which conimaiids ns to love our neighbor as 
ourseh*es, doth not command us to love our neighbor better 
than ourselves, or so well; no Christian divine hath given 
this interpn^tation. The precept enjc/iiiK, that our btuievo* 
lenee to our fellow men should be as real and siiiwre as our 
affections to ourselves, not that it should he as givat in de 
grt‘e. A man is authorized, therefore, hy common sfiise. and 
the law’s of England, as wn*11 as those of nature, to love him- 
self better than his fellow* subject; if two j»ers<i!is an* cost 
away at sen, and got on a plank fa cas«* put by Sir Kraiicis 
Bacon), and the plank is insiiftieient 1i» hold them both, the 
one liath a right to ]uish tlie other off to .sa\i> liiiiistOf. Tho 
ruh*s of the common law*, then»fore, which nuthori/e a limn 
to preserve liis own life at the expense of inothcrs are not 
contradicted hy any tlivitie or nionil law. We talk of lihi-rty 
and ]irojicrty. hut, if we cut up the law nf .self-def»*ll.se, wo 
cut up the foundation of both, and if we give up this, tho 
rest is of very little value; and, then-fore, this principlo 
must 1 h* strictly attend<-d to, for whatscwwer the law pro- 
nounces in the case of these eight snhlii»rs will he tlie law to 
other i>orsons and after ag^^s. It w'ould have he«*n better if 
all the persons that have slain mankind in this country, 
from the beginning to this day, had bi cn ac^piittiMl, than that 
a wrong rule and preeedent should be l•KtablisblMl. 

I shall now read to you a few authorifies on ibis subject 
of self-defense. Foster, in bis Crown Law, Ka\H, in the ease 
of justifiable self-defense, the injured party may repd foree 
with force, in defense of his person, habitation, nr pro]»erty, 
against one who manifestly inteiub*1h and cndeavor<*th, with 
violence or sui*prise, to commit a known felony upon either. 
In these eases, he is not obligcfl to retreat, hut may pursue 
his adversary*, till he findeth himself out of danger, and if 
in a conflict bf^tw’een them he happeneth to kill, such killing 
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is justifiable. The injured person may repd force by force 
against any who endeavor to eonunit any kind of felony on 
him or his ; here the rule is, I have a right to stand on my 
own defense, if you intend to commit felony. If any of the 
persons made an attack on these soldiers, with an intention 
to rob them, if it was but to take their hats feloniously, they 
had a right to kill them on the spot, and had no business to 
retreat; if a robber meets me in the street, and commands me 
to surrender my purse, I have a right to kill him without 
asking questions ; if a person commits a bare assault on me, 
this will not justify killing; but if he assaults me in such 
a manner as to discover an intention to kill me, I have a 
right to destroy him, that I may put it out of his x>ower to 
kill me. In the ease you will have to consider, I do not know 
that there was any attempt to steal from these persons; 
however, there were some persons concerned, who would 
probably enough have stolen, if there had been anything to 
steal; and many were there who had no such disposition; 
but this is not the point we aim at, the question is, are you 
satisfied that the people made the attack in order to kill the 
soldiers f If you are satisfied that the people, whoever th^ 
were, made that assault, with a design to kill or maim the 
soldiers, this was such an assault, as will justify the soldiers 
killing in their own defense. 

Further, it seems to me we may make another question, 
whether you are satisfied that Iheir real intention was to kill 
or maim or not. If any reasonable man, in the situation of 
one of these soldiers, would have had reason to believe in the 
time of it, that the people came with an intention to kill 
him, whether you have this satisfaction now, or not, in 
your own minds, they were justifiable, or at least excusable, 
in firing. You and I may be suspicious, that the people who 
made this assault on the soldiers, did it to put them to flight, 
on purpose that they might go exulting about the town after* 
wards in triumph ; but this will not do, you must place your* 
selves in the situation of Wemms or Kfllroy, consider your* 
selves as knowing that the prejudices of the world about you 
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were against you; that the pt^ople you, thought you 

came to dragoon them into obedienoi* to statutes, iiistruotions, 
mandates and edicts, which they thoroughly detested: that 
many of these people were thought1in;s and inwnsiderate, old 
and young, sailors and landmen, negroes and mulattos; that 
the soldiers had no friends aliout them, the rt*st were in op|H>- 
sition to them; with all the bells ringing, to call the town 
together to assist the people in King street, for they knew 
by that time, that there was no fin': tin' people shouting, 
huzzaing, and making the mob whistle, as they enll it. whieh, 
wrhen a boy makes it in the stn^et, is no fonnidabi*' tiling, but 
when made by a multitude, is a most hideous shriek, nlniost 
as terrible as an Indians yell: the people eryiiig, ''kill 
them,” ‘‘knock them over!” heaving snow balls, oyster 
shells, clubs, white bireh sticks three inches and an half in 
diameter. Consider yourselves in this situarion, and then 
judge whether a reasonable man in the soldiers* sit nut ion, 
would not have eoneluded they were going to kill him. I 
believe, if I were to reverse* the seene, I shoiilil bring it home 
to our own bosoms; suppose Colonel Marshall, whi n he eanie 
out of his own door, and saw' these grt‘imdi«'i*s eoniiiig d«»wii 
with swords, had thought it proper t»> have appointi d a mili- 
tary watch; suj)po8e In- had assi-inhled fJray ami Altueks 
that w'ore killed, or any other persons in town, and had 
planted them in that station as a mililary wiileh, and there 
had come from Murray’s barraeks thirty or forty soldiers, 
witli no other arms than snow' balls, cakes i>f ie»*, i»ystiT shells, 
cinders and clubs, and attacked this military wateh in this 
manner, what do you suppose would have bi'cii the fccliiigH 
and reasonings of any of our householders T 1 ennfesH I 
believe they W’ould not have home the onedialf id what the 
witnesses have sworn the soldiers liore, till they had shot 
down as many as were nt*cessary to intimidate ami dispeme 
the rest ; because, the law do<'s not oblige us Ui bear insults 
to the danger of our lives, to stand still w'ith such a num* 
ber of people round us, throw'ing sueh things at us, and 
threatening our lives, until we are disabled to dcfferid our- 
selves. 
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“Where a known felony, is attempted upon the person, he 
it to rob, or murder, here the party assaulted may repel force 
with force, and even his own servant then attendant on him. 
or any other person present, may interpose for preventing 
mischief, and if death ensues, the party so interposing will 
be justified. — In this case nature and social duty co-operate.” 
Poster 274. Hawkins, P. C. Chap, xzviii. Sec. 25, towards 
the end, “Yet it seems that a private person, a fortiori, an 
officer of justice, who happens unavoidably to kill another in 
endeavoring to defend himself from, or suppress dangerous 
rioters, may justify the fact, inasmuch as he only does his 
duty in aid of the public justice.” Section 24. “And I can 
see no reason why a person, who without provocation is as- 
saulted by another, in any place whatsoever, in such a man- 
ner as plainly shows an intent to murder him, as by dis- 
eharfpng a pistol, or pushing at him with a drawn sword, 
etc., may not justify killing such an assailant, as much as if 
he had attempted to rob him: For is not he who attempts 
to murder me more injurious than he who barely attempts to 
rob me ? And can it be more justifiable to fight for my goods 
than for my life ; and it is not only highly agreeable to reason 
that a man in such circumstances, may lawfully kill another, 
but it seems also to be confirmed by the general tenor of our 
law books, which speaking of homicide se defendevAo, sup- 
pose it done in some quarrel or affray.” “And so perhai)s 
the killing of dangerous rioters, may be justified by any pri- 
vate persons, who cannot otherwise suppress them, or defend 
themselves from them ; inasmuch as every private person 
seems to be authorized by the law, to arm himself for the pur- 
poses aforesaid.” — ^Hawkins, p. 71, Sec. 14. Here every pri- 
vate person is authorized to arm himself, and on the strength 
of this authority, I do not deny the inhabitants had a right 
to arm themselves at that time, for their defense, not foi‘ 
offense, that distinction is material and must be attended to. 
Hawkins, p. 75, Sec. 14. “And not only he who on an as- 
sault retreats to the wall or some such strait, beyond wliich 
he can go no further, before he kills the other, is judged by 
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the law to act upon unavoidable necessity ; but also ho who 
being assaulted in such a inaniier, aiitl in such a place, that 
he cannot go back without iiianifcstly ciidaii|!i'riiig his life, 
kills the other without retreating at all.’* Sec. 16. “And 
an officer who kills one tliat insults him in the execution of 
his office, and where a private person, that kills one who 
feloniously assaults him in the high way may justify the fact 
without ever giving back at all.’* 

In the case before you. I supp4>sc you will Ih» satisfiiHi when 
you come to cxanunc the witnes.si‘s, and compare it with the 
rules of cominon law, abstnietcd friuu all mutiny acts and 
articles of war, that tlics** soldu*rs wciv in such a situation, 
that they CfUild not help theins*‘lvi*s ; people wi ri- eoming 
from Royal K-\chnnge lain*, and othi‘r ]»arts of tin* ti»wn, with 
clubs, and cord-wood sticks; the s<»ldiers were planted by the 
wall of the enstom-house ; they coxihl not retreat, they wi re 
surrounded on all siilcs, for then* were jHMiplr ln hind them 
as wvll as before them; there were a nmnher of piMiple in 
Royal Kxcliaiige lane; tin* sohliers ^\ere so near to the 4‘us- 
loin-house, that they eould not retreat, tinless they had gom* 
into the briek wall of it. 1 shall show you |»resefil*y. that all 
the party coneermwl i:i this unlawful design, wi-rt- guilty of 
what any one of them did ; if any body threw a snow hall, it 
>vas the aet of tlie whole party; if any striiek uith a eluh, 
or threw a eluh, and the cluh had killed any hmly. fin- whole 
party would have been gnilf\ of murder in law. 

Rules of law sliould be unic.-rsaHy kn»»wn, what* ver effi'ei 
they may have on policies. Tlnw an* rul*-s of .'oiiinion law, 
the law of the land; and it is ei Mainly tni*-. that, when-ver 
tliere is an unlawful ass«*mhlx’. let it consist of maity p*'rsoiis 
or a few, every man in it is guilty of i-v* rv unlawful act coni- 
mitted by atiy cuie of the whole party, he they miir*' <»r he 
they less, in pursuance *»f their uidawfui tlesign. This is the 
policy of the law. to discourage and pn vciit riots. iimurr*'e- 
tious, furbuleiiee and tumults. 

In the continual vicissitud**s of Iniman things, anihlst the 
shocks of fortune and the whirls of passirui. tliat take place 
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at certain critical seasons, evan in the mildest government, 
the people are liable to run into riots and tmnnlts. There 
are church quakes and state quakes, in the moral and 
political world, as well as earthquakes, storms and tempests, 
in the physical. Thus much, however, must be said in favor 
of the people and of human nature, that it is a general if not 
an universal truth, that the aptitude of the people to muti- 
nies, seditions, tumults and insurrections, is in direct propor- 
tion to the despotism of the government. In governments com- 
pletely despotic, where the will of one man is the only law, 
this disposition is most prevalent; in aristocracies, next ; in 
mixed monarchies, less than in either of the former; in com- 
plete republics, least of all; and, under the same form of 
government as in a limited monarchy, for example, the virtue 
and wisdom of tiie administration may generally be meas- 
ured by the peace and order that are seen among the people. 
However this may be, such is the imperfection of all things 
in this world, that no form of government, and perhaps no 
wisdom or virtue in the administration, can at all times avoid 
riots and disorders among the people. 

Lord 0. J. Holt, in Slawridge’s Case Kelyng 128, says, 
“Now it hath been held, that if A of his malice prepcnsed 
assaults B to kill him and B draws his sword and attacks A 
and pursues him, then A for his safety gives back and re- 
treats to a wall, and B still pursuing him with his drawn 
sword, A in his defense kills B. This is murder in A. For 
A having malice against B, and in pursuance thereof endeav- 
oring to kill him, is answerable for all the consequences of 
which he was the original cause. It is not reasonable for any 
man that is dangerously assaulted, and when he perceives his 
life in danger from his adversary, but to have liberty for the 
security of his own life, to pursue him that maliciously as- 
saulted him; for he that hath manifested that he hath malice 
against another, is not fit to be trusted with a dangerous 
weapon in his hand — ^And so resolved by all the Judges when 
they met at Seargent’s Inn, in preparation for my Lord Mor- 
ley’s trial.” 
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In tho ciise here, we will take Montgomery, if you please, 
i^en he was attacked by the stout man with the stiek, who 
aimed it at his head, with a number of people round him, 
eiying out, kill them ! kill them ! had he not a right to kill 
the man. If all the party were guilty of the assault made by 
the stout man, and all of them had discovered malice in their 
hearts, had not Montgomery a right, according to Lord Chief 
Justice Holt, to put it out of their power to wreak their 
malice upon him. I will not at prwent, look for any more 
authorities in the point of self-defense: yon will be able to 
judge from these how far the law goes, in justifying or ex- 
cusing any person in defense of himsi^If, for taking away the 
life of another who threatens him, in life or limb: the* next 
point is this, That in case of an unlawful assembly, all and 
every one of the assembly is guilty of all and every unlawful 
act, committed by any one of that assembly, in prosecution 
of the unlawful design they 8i*t out upon. 

The policy of the law hath framed such strong discourage- 
ments, to secure the people against tumults: because when 
they once begin, there is danger of their running to such ex- 
cesses, as will overturn the whole system of government— 
There is the rule from the revenmd sagi* of the law, so often 
quoted before. “All present aiding and assisting, are equally 
principal with him that gave the stroke, wh«‘reof the party 
died. For though one gave the stroke, yet in interpretation 
of the law, it is the stroke of every person, that, was pres<»nt 
aiding and assisting. If divers come with one assent to do 
mischief, as to kill, rob, or beat, and one doth it. they are all 
principals in the felony. If many he prc'seiit and one only 
gives the stroke W'hereof the ]>arty dies, they are all principal, 
if they came for that purpose/* 

Now if the party at T)o<‘k Square, enme with an intention 
only to beat the sohliers, and began the affray vrith them, and 
any of them had been accidentally killed it would have been 
murder because it was an unlawful design they came upon ; 
if but one does it they are all considered in the eye of the 
law to be guilty if any one gives the mortal stroke, they are 
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all principal here, therefore there ia a reyersal of the scene; 
if 70 a are satisfied that these soldiers were there on a lawful 
design and it should be proved any of them shot without pro- 
vocation and killed any body, he only is answerable for it 
1st Hale P. C. ^‘Although if many come upon an unlawful 
design, and one of the company Mil one of the adverse party, 
in pursuance of that design, all are principals: yet if many 
be together upon a lawful aceoimt, and of the company. Mil 
another of an adverse party without any particular abett- 
ment of the rest to this fact of homicide they are not all 
guilly that are of the company but only those that gave the 
stroke or actually abetted him to do it. In the case of a 
riotous assembly to rob or steal deer, or do any unlawful act 
of violence there the offense of one is the offense of all the 
company. The Lord Daere and divers others went to steal 
deer in the park of one Pelham — ^Raydon one of the company, 
Mlled the keeper in the park ; the Lord Dacre and the rest of 
the company being in the other part of the park. Yet it was 
adjudged murder in them all and they died for it. And he 
quotes Crompton, 25. Dalton, 93, p. 241.” So that in so 
strong a ease as this, where this nobleman set out to hunt 
deer in the ground of another, he was in one part of the park, 
his company in another part, yet they were all guilty of 
murder. The next is Hale’s Pleas of the Crown, I. H. 11. P. 
C. 440. ‘‘The case of Draton Bassit, diverse persons doing 
an unlawful act, all are guilty of what is done by one.” 
Poster, 353, 354. ‘‘A general resolution against all opposers, 
whether such resolution appears upon evidence to have been 
actually and implicity entered into by the confederates, or 
may reasonably be collected from their number, arms or 
behavior, at, or before the scene of action, such resolutions, so 
proved, have always been considered as strong ingredients in 
eases of this kind. And in cases of homicide, committed in 
consequence of them, every person present, in the sense of 
the law, when the homicide hath been committed hath been 
involved in the guilt of him that gave the mortal blow.” 
Foster. ‘‘The cases of Lord Dacre mentioned by Hale, and 
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of Pudsey, n^porlinl by rroniptoii. and cited by Hale, turned 
upon this point. Tlic otYt*iisfs tlu*y respect ivtdy stood charged 
with as principals. \v<*rc roiiiinittcd far out of their sight and 
hearing: and yet botli weiv lh‘ld to be prcstuit. It was sufll- 
eient, that at the instant tin* f;n*ts ivcrc eoiiiniittcd, they were 
of the same party anti upon tlie sanu* piimiit, and uiub*r tin* 
same engagements an«l e\p.‘4*t:it;mis of mutual defeuw and 
support, with those that «litl tb..' facts.’* 

Thus far I have procici!i*d. and 1 believe it will not 1 h' 
hereafter disputi*d by any ImhIv. tlmt this law ougbl to be 
known to every one who has any diNpitsiiiim to In* ooiiecrned 
in an unlawful assembly. wliatevtT misi bief happtuis in the 
prosecution of the design tlit'v st l ont upon, all are nnswi-r- 
able for it. It is neeessary we should consitltT tin* defniitioim 
of some other crimes, as wtll as inurdt r: som« tiini's one eri?iie 
gives occasion to another, an assault is somt*tiint»s the occasion 
of mansluaglitor, sometimes of cxcuNjible lntmii itle. Tt is nec- 
essary to consider \rhat is a riot. 1. Hawk. Chap. Cm, Sec. 
2. I shall give you the definition of it. “AVliosoever more 
than three persons use force or violence, for the accomjdish- 
ment of any di^sign whatever, all concerned are rioi<*rs. *’ 
Were there not more than three persons in Dock Square T 
Did they not agree to go to King street, arid attack the main 
guard? Where then, is tin* r«*asoTi for hesitation, at calling 
it a riot? If we eannot sfwak the law as it is, where is our 
liberty? And this is law, that wliercv<*r mon' than throe per- 
sons are gathered togetln*r, to ae**oniplish any thing with 
force, it is a riot. 1. Hawk, (*hap. fio. Sec. 2. — ^“Wherever 
more than three, use force and violence, all who are eon- 
cemed therein are rioters; but in some cases wherein the law 
authorizes force, it is lawful and coinmcndahh* to usi- it. As 
for a sheriff, 2 and G7 Poj»h. 121. or eonstahlc 2 II. 7, in. G, or 
perhaps ewn for a private person, ropli. 121. Moore GoG. to 
assemhlo a eompetent numher of p«*oplr ;n order, witri Tiree 
to oppose rebels, or enemies, or rif»t«'rs. iind aft**rwards with 
sneh force, aetually to suppr**ss them.” 

I do not mean to apply the word “rebed” on this oceasion. 
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I have no reason to suppose that there ever was one in Bos- 
ton, at least among the natives of the country. But rioters 
are in the same situation, as far as my argument is con- 
cerned, and proper officers may suppress rioters, and so 
may even private persons. The defense is not put on the sole 
ground that they were acting in obedience to orders ; but as 
citizens who were entitled to the protection of the laws as 
much as any other citizens. The sentry being attacked in the 
street by a mob, any persons had a right to go to his assist- 
ance, and endeavor to suppress the riot.^ Suppose a press- 
gang should come on shore in this town, and assault any 
sailor, or householder in King street, in order to carrj' them 
<m board one of his majesty’s ships, and impress him without 
any warrant, as a seaman in his majesty’s service, how far 
do you suppose the inhabitants would think themselves war- 
ranted by law to interpose against that lawless press-gangl 
I agree that such a press-gang would be as unlawful an 
assembly as that was in King street. If they were to press 
an inhabitant, and carry him off for a sailor, would not the 
inhabitants think themselves warranted by law to interpose 
in behalf of their fellow citizens? Now, gentlemen, if the 
soldiers had no right to interpose in the relief of the sentry, 
the inhabitants would have no right to interpose with regard 
to the citizen, for whatever is law for a soldier is law for 
a sailor and for a citizen, they all stand upon an equal foot- 
ing in this respect. I believe we shall not have it disputed, 
that it would be lawful to go into King street and help an 
honest man there against the press-master. 

Now, suppose you should have a jealousy in your miiids. 
that the people who made this attack on the sentrj' had 
nothing more in their intention than to take him off his post, 
and that was threatened by some; suppose they intended to 
go a little farther, and tar and feather him, or to ride him 
(as the phrase is in Hudibras), he would have had a good 
right to have stood upon his defense, the defense of his 
liberty, and if he could not preserve that without hazard to 
his own life, he would be warranted in depriving those of liw 
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who were endeavoring to deprive him of his; that is ii point 
I would not give up for luy right hand, nay, tor my life. 

Well, I say, if the people did this, or if tliis was only their 
intention, surely the offiecr and soldiers had a right to go to 
his relief, and therefore they set out upon n lawful errand, 
they were therefore a lawful assembly, if we only consider 
them as private subjects and fellow eitizi'us, without regard 
to mutiny acts, articles of war, or soldiers’ oaths; a pri%*ate 
person, or any number of private persons, have a right to go 
to the assistance of their fellow subject in distress and dan- 
ger of his life, when assaulted and in danger from a few or 
a multitude. 

It is not pretended that all who were killed were engagi*d 
in the assault on the soldiers, but if the soldiers fired in self- 
defense against those W'ho were actually assaulting them, and 
others were killed, they were not guilty of murder ; for if it 
was justifiable or excusable in them to kill any one of the 
rioters, it was equally justifiable or exeusable, if in firing at 
him they killed another who was innoeent. So if the provo- 
cation was such as to mitigate the guilt to manslaughter, it 
would equally mitigate the guilt, if they killed an innoeent 
man undesignedly, in aiming at thow* who gave the provo- 
cation. 

(I/r. Adams then entered into an exposition of the law 
relating to manslaughter, eontending that if tb*- killing in 
this ease were not justifiable or exeusable, it wais done under 
such eireumstanees ns reduef»d the offense to inaiislaugbter, 
and continued) : 

An assault and batter}’', eommitfed ^ipon a man in such n 
manner ns not to endanger his life, is such a prfivocalion as 
the law allows to reduce killing down to the eriine of man- 
slaughter. Now the law has l>een made on more eonsidera- 
tion than we are capable of making at prewmt : the law con- 
siders a man as capable of bearing anything and evffrj’thing 
but blows. T may reproach a man as mueb ns T please, I may 
call him a thief! robber, traitor, scoundrel, coward, lobster, 
bloody back, and if he kills me it will be murder, if nothing 
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dse but words precede ; but if from giving him such kin^ of 
language, 1 proceed to take him by the nose, or fillip him on 
the forehead, that is an assault, that is a blow; the law will 
not oblige a man to stand still and bear it; there is the dis- 
tinction; hands off, touch me not; as soon as you touch me, 
if I run you through the heart it is but manslaughter; the 
utility of this distinction, the more you think of it, the more 
you will be satisfied with it; it is an assault whenever a blow 
is struck, let it be ever so slight, and sometimes even without 
a blow. The law considers man as frail and passionate; 
when his passions are touched he will be thrown off his 
guard; and therefore the law makes allowances for this 
frailty, considers him as in a fit of passion, not having the 
possession of his intellectual faculties; and consequently 
does not oblige him to measure out his blows with a yard- 
stick, or weigh them in a scale; let him kill with a sword, 
gun, or hedge-stake, it is not murder, but only manslaughter. 

December 4. 

{Mr. Adams proceeded to a minute consideration of every 
witness in the case, and endeavored to show, that the assault 
upon the soldiers was sufficiently dangerous to justify them 
in the course they took; at least, that it was sufficiently pro- 
voking to reduce the crime to manslaughter.) 

The soldiers were chained to the spot by the command of 
their officer. They were bound by their oath to obedience. 
They could not defend themselves against so many people as 
were pressing on them. They had every reason to believe 
tiieir lives were in danger. They were a lawful assembly, 
and the people attacking them were, by every principle of 
law, a mob. We have been entertained with a great variety 
of phrases, to avoid calling this sort of people a mob. Some 
call them shavers, some call them geniuses. The plain Eng- 
lish is, gentlemen, most probably, a motley rabble of saucy 
boys, negroes, and mulattos, Irirfi teagues and outlandish 
jack tars. And why we should scrapie to call such a set of 
people a mob, I cannot conceive, unless the name is too 
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respectable for them. The sun is not alumt to stand still or 
go out, nor the rivers to dry up, iNrause there was u iiu>h in 
Boston on the fifth of March that attacktHl a party of sid- 
diers. Such thinp< are not iit'w in the world, nor in the 
British dominions, 1hou«rh they are, eomparatively, rarities 
and novelties in this town. Parr, a native of Ireland, had 
often been eoneonied in such attaeks, anil, indeeil. from the 
nature of thinpi, soldiers (piartt red in a pnpulous t<iwn, will 
alw'ays oeeasion two mobs, ^\here tin y pre vent one. They are 
wretehed eonservalors of thi* peaei-! 

But in refrard to all hut two of tie- prisoner^i tle re Wiis no 
evidence to convict llit'm even of nianslaiiL'Iitei*. he^-mise tlieiv* 
was no dirt»ct proof that any hut Killmy and .Montjfoiiiery 
caused the death of any oin*. Tle-n* \vi v»* eiirlit prisoners 
charjzed with thf‘ murder of five iM rsmis. Nnw it was fully 
proved, that one of the ]>risiinrrs di<l imt tin*, and tin- \^\\u of 
another flaslied. Two, at h-asi. of tie- prisoni»rs wen- iiiiiie 
cent, and one of these was not known. In this uncertainty^ 
1her<*forc, the ,iiiry must aeijuit all. unless tle re was ]>ositive 
proof tliat soim* of the rest did fire and did isiuse the death of 
some who were killed. It was said that there was evidenee of 
this sort against Killroy and Montgomery; and prtKtf was 
introduced to show that the former ha<l uttenfl ihreaN 
against the pcniple, and that he hatl a partieiilar spite against 
Gray, wlioin lie was supposed to have killed, the latter hav- 
ing been engaged witli him in the previous affray at the ropt>- 
walks. But the rule of law' was, if then* had been iiialico 
betw'een the two, and at a distaneo of tirm* afterwanls they 
met, and one of them a.ssaull«»d the otluT ami was killed in 
conseipieiici*, the law' presunnsl that the killing was upon the 
provocation, and not on account of the anfeeedent malice. 
If, therefore, tlie assault ujion Killroy vas so violent a;% to 
endanger his life, he had as goml a right to defend liiiiiself, 
as if he had never before c<mei*ivcd any nudiee against Gray. 
It was true that IIeininingw*ay, the sheriff’s eoaehmati, had 
sworn, that he knew' Killroy and tliat he hcanl him say, he 
would never miss an opportunity of firing upon the inhabi- 
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tants ; this was to prove tliat Killroy had preconceived malice 
in his heart, not indeed against the unhappy persons who 
were killed, hut against the inhabitants in general; that he 
had the spirit not only of a Turk or an Arab, but of the devil. 
But admitting that this testimony was literally true, and that 
he had all the malice they would wish to prove, yet, if he was 
assaulted .that night, and his life in danger, he had a right to 
defend himself as well as another man ; if he had malice 
before, it did not take away &om him the rig^t of defending 
himself against any aggressor. But it was not at all improb* 
able, that there was some misunderstanding about these loose 
expressions; perhaps the man had no thoughts of what his 
words might imply; many a man in his cups, or in anger, 
which was a short fit of madness, uttered the rashest expres- 
sions, who had no such savage disposition in general; so that 
there was but little weight in expressions uttered at a kitchen 
fire, before a maid and a coachman, where he might think him- 
self at liberty to talk as much like a bully, a fool, or a mad- 
man as he pleased, and that no evil would come of it. 

In regard to Montgomery, the evidence was clear that he 
was personally assaulted and knocked down before he fired. 
When the multitude was shouting and huzzaing, and threat- 
ening life, the bells ringing, the mob whistling, screaming, and 
rending like an Indian yell ; the people from all quarters 
throwing every species of rubbish they could pick up in the 
street, and some who were quite on the other side of the street 
throwing clubs at the whole party ; Montgomery in particular 
smitten with a club and knocked down, and as soon as he could 
rise and take up his firelock, struck on his breast or shoulder 
by another club from afar, what could he dot Did the jur>' 
expect he should behave like a stoic philosopher lost in apa- 
thy — ^patient as Epictetus, while his master was breaking his 
legs with a cudgel t It was impossible they should find him 
guilty of murder. They must suppose him divested of all 
human passions, if they did not think him at the least pro- 
voked, thrown off his guard, and into the furor brevis, by such 
treatment as this. 
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Attucks, whom Moiitjjromory was supposcil to havo killtni 
appeared to have undertaken to be the hero of the night, aiul 
to lead this army with banners, to form them in the fii*st place 
m Dock square, and march them iij) to King street with their 
clubs. They pa.ssed through tin* main street up to the main 
guard, in order to make the attack. If this was not an unlaw- 
ful assembly, there never was one in the world. vM tucks, with 
his mirmidons, comes round Jaiekson's corner, and down to the 
party by the sentry box; w’hcn the sohlicrs ]>UNhe<I the pi*opIe 
off, this man with his party cried, “do not he afraid «*f them, 
they dare not fire, kill them! kill them! knock th« iii «.vcr!' — 
and he tried to knock their brains out. It was plain the sol- 
diers did not leave their station, but criiMl to the ]>cople, 
^^stand off.** Now to have this reinforceim*nt coming ilowii 
under the command of a stout mulatto fellow, whose verj* 
looks were enough to terrify any person, what had not the sol- 
diers then to feart He had hardiness enough to fall in upon 
them, and with one hand took hold of a bayonet, and with the 
other knocked the man down. This wa.s the Isdiavior of 
Attucks; to wdiose nuul proceedings, in all prohnbility, the 
dreadful carnage of that night was ebiefly to be ascribed. And 
it was in this manner this town had Iwcii often treated ; a Carr 
from Ireland, and an Attucks from Framingham, happening 
to be here, shall sally out upon their thojightless enterprises, 
at the head of such n rnhldc of iiegrot*s and worthless charac- 
ters as they enn collcet together, and then tluTc weis* not 
wanting persons to ascribe* all their doings to tin* gotwi jieoplc 
of the town. 

Gentlemen of the Jur>'. I will enlarge no more on the evi- 
dence, but submit it to you. Facts are stubborn things; and 
whatever may be our wdshes, our iiielinations, nr the dictntf*s 
of our passions, they cannot alter the state of facts and evi- 
dence. Nor is the law less stable than the fact ; if an nssaull 
was made to endanger their lives, the law is clear, they had a 
right to kill in their own defense; if it was not so severe os 
to endanger their lives, yet if they were assaulted at all, struck 
and abused by blows of any sort, by snowballs, oyster shells, 
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cinders, clubs, or sticks of any kind ; this was a provocation, 
for which the law reduces the offense of killing down to man- 
slaughter, in consideration of those passions in our nature, 
which cannot be eradicated. To your candor and justice I 
submit the prisoners and their cause. 

The law, in all vicissitudes of government, fluctuations of 
the passions, or flights of enthusiasm, will preserve a steady 
undeviating course ; it will not bend to the uncertain wishes, 
imaginations, and wanton tempers of men. To use the words 
of a great and worthy man, a patriot, and ah hero, an enlight- 
ened friend of mankind, and a martyr to liberty; 1 mean 
Algernon Sidney, who from his earliest infancy sought a tran- 
quil retirement under the shadow of the tree of liberty, with 
his tongue, his i>en, and his sword; “The law,” says he, “no 
passion can disturb. ’Tis void of desire and fear, lust and 
anger. ’Tis mens sine affectu; written reason; retaining 
some measure of the divine perfection. It does not enjoin that 
which pleases a weak, frail man, but without any regard to 
persons, commands that which is good, and punishes evil in 
all, whether rich or poor, high or low — ’Tis deaf, inexorable, 
inflexible.” On the one hand it is inexorable to the cries and 
lamentations of the prisoners; on the other it is deaf, deaf as 
an adder to the clamors of the populace. 

ME. PAINE FOR THE PROSECUTION. 

Jfr. Paine. It now remains to close this case on Ihe part 
of the crown — a cause which from the importance of it has 
been examined with such minuteness and protracted to such 
a length that I fear it has fatigued your attention, as I am 
certain it has exhausted my spirits. It may, however, serve 
to show you, gentlemen, and all the world, that the benignity 
of the English law, so much relied on by the counsel for the 
prisoners, is well known and attended to among us, and suf- 
flciently applied in the case at the bar. Far be it from me to 
advance, or even to insinuate any thing to the disparagement 
of that well known principle of English law, in support of 
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which, the oouiisol fop the prisoiiors, last sp««akinfif» has pro- 
duced so many authorities; nor should 1 think it miwssarv 
to remark particularly on it, hut that it has Wn traced 
througrh so many volumes, and urf?ed with so much «*hH|Ui*ncc 
and zeal, as though it were the foundation of their <lefen»ti*. 
or at least an arCTmeiit chiefly relied on. Uut if you eoimid- 
er this sort of reasoning for a moment, you will la* sensible 
that it tends more to amuse than to enlighten; and without 
great eautioii may eii]diYate your mimU t*» that prineijde nf 
law% whieh is endeared by tlu* attributes of merey aitd beuig* 
nity, while it draws you entin ly frmu jiisiiee — that I'sseiitial 
principle, without which the laws wen* hiit an empty sound. 
Justice, strict justice, is tlie ultimat*' ol»je«*t of nur laws, and 
to me it seems no hanl tjisk 1i> nuiintain. that tin* attribute 
of benignity or mercy, can In* ascribed to nothing abstraeted 
from that of justict*: and that a law alt m»*rey would hr an 
unjust law — and thiTcfon*, when wi* talk of iMuignity. we 
can understand nothing more than what is eomprehrtid«'d in 
Lord ('okc\s obstTvation on our law in L*>*neral. *Mhat it is 
vUima raiio:'' the last improvement of reason, wliii*b in the 
nature of it, will not admit any propi>sitioii to 1 m* tnn*. i»f 
which it has not cvidenec; nor determine that to be certain, 
of which there remains a doubt. If. therefon*. in flu* exami- 
nation of this cause, the evidence is not sufticient to eonvinee 
you beyond reasonable doubt, of the guilt of all. nr of any 
of the prisoners, by the benignity and reason of the law. you 
will acquit them. But, if the evidi*nee be suflicielit to eou- 
xdnee you of their guilt, beyond rea.sonahle doubt, the justice 
of the law will require you to declare them guilty, and the 
benignity of the law wull be satisfie*! with tiie fairness and 
impartiality of their trial. 1 am sensible, gentlemen. I have 
the severe side of the question to inainge: I am to argue 
against the lives of eight of our f«‘Ilow Hiibji*efs; the very 
thought of which is enough to excite your compassion, and to 
influence my conduct. The counsel for the prisonerH. well 
aware of their advantage, arising from the humane side of 
the question, have availed themselves of all the observations 
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proceeding therefrom; and have pressed the defense of the 
prisoners, by such appeals to the passions, in favor of life, as 
might be grating to your humanity dioold I attemx>t fhe like 
against life. Numberless are fhe observations ‘which have 
been made, in order to set the prisoners in a fovorable point 
of view, and to bring them within the notice of your com- 
passion. It has been represented, **that the life of a soldier 
is thought to be less valuable among ns, than the life of a 
private subject;’* than which nothing can be more un- 
founded. Whatever of wrath and bitterness may have been 
expressed, by some, on account of the unhappy transaction, 
it was no more than would have been said, had the persons 
who did it not been soldiers. Nay the very appearance of 
this trial, the conduct of the witnesses and spectators, and all 
eoncemed in it, must satisfy any one, that a soldier’s life is 
by no means undervalued ; but that they have as fair an op- 
portunity of defense as any other subjects. It has also been 
observed to yon, that the evidence against the prisoners has 
been, for a long time past, published, and put into all your 
hands; and the supposed inconveniences which the prisoners 
labor under on that account, have been displayed with a ve- 
hemence of expression, the design of which, for my part, I 
am really at a loss to determine. The whole of the fact is 
this — ^immediately after the unhappy homicide, it was very 
naturally considered as attended with such circumstances as 
would engage the attention and authority of Great Britain; 
and as it was well known that representations were making 
and despatches about to be sent respecting the matter, it was 
thought necessary to collect and send such evidence as was 
feared ‘would be omitted, that so we might not suffer in our 
eonduct for want of it. The copies of these depositions were 
here sacredly concealed; nor would the contents of them have 
got abroad, but that copies from the other side of the “water 
eame over here; and being tree of the control of the town, 
were reprinted, and for what I know, in some manner dis- 
persed before the trial came on. But I am actually at a loss 
to determine, triiether this undesigned or unexpected event, 
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has tended more to the advantage or disadvantage of the pris* 
oners. For it is notorious, that by moans of it, they have 
Iwmt the strength of the evidence against them, and had 
time to prepare to eneounter it; whieh it is manifest by the 
points taken in their defense, they have endeavored to do; 
while the counsel for the crown, with all their supposed as- 
sistanee, having neither heard nor -seen the evidence to lie 
produced for the prisoners, were surprised at a great part of 
it, and had not the same opportunity to prepare evidence to 
oppose it, which, perhaps, they might have found. Hut to 
what purpose is it to exclaim against the hard fate of the 
prisoners on account of that publication, or an}* supposed 
rancour against them, when you, gimtlemen, know that you 
are not pn^judieed in the cause, nor have formed any judg- 
ment respecting it, as you have solemnly declared on your 
oaths: And when nothing has been, or can be objft* 1 ed to the 
credibility of the witnesac.s for the crown, and when nothing 
appears of partiality in the manner or matter of their tiKti- 
mony; but even many things are testified hy them, of which 
the counsel for the prisoners avail themstdves in the defense, 
and which never could have escaped any person, whose mind 
was 80 unduly agitated with passion as has been complained 
of and pretended. 

Relying upon it, therefore, gentlemen, that, as on the one 
hand, you have entertained none of these j>rejudiees against 
the prisoners complained of, so on the other hand, you will 
not suffer yourselves to ainus«Ml with a supprisition of facts, 
which do not exist, nor with representations and arguments 
which have no foundation. — I shall endeavor to address my- 
self to your cool and candid reason ; and, in the briefest man- 
ner I am able, consider the evidence that has been offered in 
their defense, the arguments and law, w’hieh have beer: ap- 
plied to it; and then, observing on the evidence against the 
prisoners and the law operating thereon, I shall rest the mat- 
ter with you, for a solemn and final decision. 

In the first place, gentlemen, you perceive that a very con- 
siderable part of the evidence produced by the prisonem, is 
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designed to prove to yon, that on the evening of the 5th of 
March, the town was in a general commotion ; that vast ntun- 
hers of people were seen coming from all parts of the town, 
armed with clubs aud sticks of various sizes, and some with 
guns; and that they assembled at and near King street; that 
fire was cried, and the bells rung to increase the collection; 
and from all this you might be induced to believe that there 
was a general design, in a great number of the inhabitants, 
to attack the soldiers : That it was the inhabitants who began 
the disorders of the evening, and that all the evils and mis- 
chiefs of it, were the effects of their disorderly conduct. But, 
if we will recollect the evidence, we shall find, that previous 
to all this collection a number of soldiers had come out of 
their barracks, armed with clubs, bayonets, cutlasses and in- 
struments of divers kinds, and in the most disorderly and 
outrageous manner were ravaging the streets, assaulting ev- 
ery one they met, and even running out of their way to as- 
sault and endager the lives of some of the most peaceable in- 
habitants who were standing at their own doors, and who 
neither did nor said any thing to them — and even vented 
their inhumanity on a little boy of twelve years of age — ^that 
some of them were conspiring and thratening to blow up 
Liberty tree in the same manner as had been lately done at 
New York; an account of which had just arrived. Consider 
also the testimony of a Colonel and others, who declare the out- 
rageous appearance, behavior and threatening of the soldiers, 
at other times and places the same evening — and of those who 
give an account of the affray at Murray’s barracks, where 
eighteen or twenty soldiers rushed out with cutlasses, etc., 
attacking all who came in their way, struck several persons, 
and cut an oyster-man on the shoulder, of whose testimony 
wc are deprived by reason of his absence. This was probably 
the beginning of the affair at the barracks, of which so much 
has been said. There are yet other witnesses, to whose testi- 
mony I might refer, that you may consider in what light that 
transaction ought justly to be viewed ; but I forbear. 

The inhabitants, for a long time, had been fully sensible of 
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tbo evil disposition and abusive* behavior of many of the sol- 
diers toward them ; and the most peaceable aniioni; them had 
found it necessary to arm theinsi*Ives M'ith heavy walkinyif 
sticks, as weapons of defensie when they went ab]*oad. This 
was the occasion of the appearance of sticks in the hands «»f 
many of the citizens, as has been stated ; an«I wliich was noth- 
ing more than might have been expected on any other night. 

In order to draw this alTair to cm* point of vii*w, you will 
consider the account given you of the affray at the ropewalks. 
at four or five different times, a few days before, in some of 
which three of the prison* i-s at the bar wm* present ; and 
which began in conser|uence of abnst* from one of the 
soldiers, and before the unseemly answer was giv»ii by 
a workman, one of the eitiz»‘ns of llie town. The t testi- 
mony of Col. II., a magistrate, aiul several otlhTs, gi^vs 
to show that the iH’havinr of tlios** sttbliers was so 
riotous, barbarous, iingoveriied and ungovernable, as to 
fill the minds of the inhabitants with alarming pnm- 
pcets; which, when added to their eimduet on the nn- 
happy evening, wnnld naturally give rise t<i all that appear- 
ance. There can be no doubt, but that tin* eollecfion of peo- 
ple, which was seen that night, was oeeasioned hy many dif- 
ferent causes. It is in evidence, that it was a bright moon- 
light evening; the pb*asaiitness of whieh, inert astfl hy n new 
fallen snow, induced many pto-sons to be wjilking the .streets; 
hearing of the outrages eoiiimitted by the .soldiers, they 
stoppc?d to see and iiu|uire into tlie matter. And some of 
them might join thase who had be<*n abused, and make prepa- 
ration to defend them.sclves. Such were thrise who had bt?eii 
abused at the barracks, and ran down to Dock Scjuarc and 
b€^gan to pull the legs from the liiiteher’.s stalls, as testified 
by some of the witne.sse.s intrcnluced by the counsel for the 
prisoners. Great numbers wt*re also brought by the er>' of 
fire and ringing of bells ; whieli, it appears, w'as re|)cnted by 
the soldiers as well as by some of the iiihahitaiits. Upon this, 
many came out of their housts with bags and buckets, as 
usual in case of fire; and as they eollecte<l asked where the 
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Are was. The account given by other witnesses, of the collec- 
tion of the citizens, evidently refers to those who assembled 
<m the soldiers rushing out, in the manner before mentioned. 
And though it cannot be fully justified, yet who will say, ibat 
any thing better could be expected when the people foimd 
they could not walk the streets in i>eace, without danger of 
assassination. But how does all this prove the grand point 
for which it was produced, namely, that there was a combina- 
tion of the inhabitants to attack the soldiers T Does the 
threatening, rude and indecent speeches, of which so much 
pains has been taken to give yon evidence, prove any thing 
like this? Is it to be wondered at, that among a number of 
I>eople collected on such an occasion, there should be some 
who should rashly and without design express themselves in 
such a manner? And must the disposition and intention of 
the whole, be collected from such expressions heard only from 
a fewT 

THE CHARGE TO THE JURY. 

December r>. 

Mb. Ju^ce TBOWBamoE. Gentlemen of the Jury: The 
principal questions for your consideration are these : 

First. Whether the five persons said to be murdered were 
in fact killed f And if so, 

^ The rest of the papers, which have been preserved, relating to 
this trial, are so tom and the notes therein so imperfect and discon- 
nected, that it is impossible to determine the concluding remarks of 
Mr. Paine. It appears, however, from his very copious minutes, tlint 
he commented largely on. the testimony, with much ingenuity nnd 
wit; that he stated the nature of the crime of murder, in so far ns it 
is to be distinguislied from manslaughter or simple homicide; and 
insisted that the conduct of the inhabitants was no justification for 
the firing of the soldiers, or the order of the captain for them lo 
fire — that the first abuse and riot was from the soldiers at an earlier 
hour, which called the people together in the center of the town — that 
thus alarmed and agitated, some of them, chiefly boys, addressed the 
sentinel with threatening and abusive language— that some snowballs 
were thrown, and some hustling and pushing, when the crowd was 
about the sentinel, etc. But that the soldiers were not in danger of 
being beaten or wounded, as the citizens designed to act merely^ on 
the defensive, and therefore, that by the order to fire and by firing, 
the pzisonets were justly charged with murder. 
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Second. Whether they, or either of them were killed by 
the prisoners, or either of them! And if they were, then, 
Third. Whether such killing was justifiable, excusable or 
felonious f And if the latter. 

Fourth. Whether it was manslaughter or murder f 
As to the first, you have not only the coroner’s inquest, but 
the testimony of so many witnesses, that the five persons were 
shot and thereby mortally wounded in the night of the fifth 
of March last, and that some of them died instantly, and the 
rest in a few days after, that you doubtless will be satisfied 
they were all killed. And the same evidence must, I think, 
also convince you that they were all killed by the party of 
soldiers that were at the custom-house that night, or by some 
of them. 

Whether the prisoners were there, will therefore be your 
next inquiry ; for if either of them was not, he must be ae> 
quitted. Th«* law does not in this case make the t«'«tiinouy of 
two witnes-ses nepes.sary for the jury to settle a fact upon ; if 
one sw’oars it, and upon his testimony you believe it, that is 
sufiioient evidence for you to find the fact. But if you are 
satisfied upon the evidence, that all the prisoners were there, 
yet as each prisoner is awerally charged with liaving killed 
these five persons, and by his plea has denied the charge, you 
must be fully satisfied upon the evidetiee giv»‘n you, with 
regard to each prisoner, that he in partieular ditl in fact, or 
in consideration of law, kill one or more of thi*sf jw-raons that 
were slain, or he must be acquitted. 

The way therefore to determine this will la* fttr you to name 
some one of the pri.soner 8 , and then consider wlK'ther it ap- 
pears upon the evidence in the case, that he <li«l in fact kill 
Maverick; and, then, whether upon the evid«'nce it appears 
he in fact killed Gray? And so inquire in the same manner, 
whether he did in fact kill either of the other three jH‘rHoimf 
And having noted how it appears upon the evidence with 
regard to him, you must then proceed in like manner with 
each of the other prisoners; and if upon a full consideration 
of the evidence in the case, you should be in doubt, as to any 
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one of tibe prisoners having in fact killed either of the persons 
tiiat were ^in, yon most consider whether he did it in con- 
sideration of law T Now all tiiat are present, aiding and abet- 
ting one person in killing another, do, in judgment of law, kill 
him. The stroke of one is, in consideration of law, the stroke 
of all. When a number of persons assemble together to do an 
unlawful act, and in the prosecution of that design one of 
them kills a man, all the rest of the company are in law con- 
sidered as abetting him to do it. 

You must therefore inquire how and for what purpose the 
prisoners came together at the custom-house, and what they 
did there before these persons were killed T 

That a sentiy was in fact then placed at the custom-house, 
by order of Colonel Dalrymple, the commanding officer, as 
also that one had been placed there for a long time before, is 
fully proved, and indeed the right to place sentries, it being 
in time of peace, is the only thing that has been questioned. 
Upon this, therefore, I would observe, that, as the main design 
of society is the protection of individuals by the united 
strength of the whole community; so for the sake of una- 
nimity, strength and despatch, the supreme executive power 
is by the British constitution vestetl in a single person, the 
king or queen. This single person has sole power of raising 
fleets or armies ; and a statute passed in the reign of Charles 
the Second declares, that within all his majesty’s realms and 
dominions, the sole supreme government, command, and dis- 
position of the militia, and of all the forces by sea and land, 
and all forts and places of strength, is and by the law of Eng- 
land ever was the undoubted right of his majesty and his royal 
predecessors, kings and queens of England; and as Charles 
the Second had this right as king of England, it of course 
eomes to his successors, and our present sovereign lord the 
king now has it. 

Indeed, the bill of rights declares among other things, that 
the raising or keeping a standing army within the kingdom 
in a time of peace, unless with the consent of parliament, is 
against law. And it is said, that upon the same , principles 
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wherron that declftr&tion was founded, it is alike unlawful to 
be done in any other part of the king s dominions. But be 
that as it may, the mutiny acts annually made, show the eon* 
sent of parliament, that the king in time of p«*aoe should keep 
up a standing army not only in the kin^nlom but in America 
also. They not only ascertain the number of troops that shall 
be kept up, but provide for the regulation of such of the king^s 
troops as are in America. And therefort*, iik by th«*se acts the 
king is empowered to keep up thesi' troops, and he by common 
law, has the command and disposition of all forces by sea and 
land within his dominions, and is tin* prineipal conservator of 
the peae(‘, lie donbtb‘ss well might si‘iid such part of those 
troops to this part of bis dominions, in ord**r to reston* the 
public peace, or to aid and assist the civil magistrate in pre- 
serving of it, as be judgt^d neeessarj- for th#* purposf^; and if 
yon should think there was no occasion for sending any troops 
here, for either of those purposes that will not alter the ease, 
because the king being the profs^r .imlge in that matter, the 
validity of his order will not di*pend \i|Min the tnitli of the 
representations v/hereon it is foutiflefb Tlie aeis not only fix 
the number of troops to Im' kept up. hut also iMahlish n law 
martial for their goveniinent. Among oticT ihings. the aeU 
.subject every ofTieer or soMier that sh^’ps on his post, or leav«ii 
if before he is relieved, or disobeys tlie lawful eomTiiand of hii 
superior officer, to such ]iuuishiiient as n eourt *nartiiil shall 
iiifliet, though it extend to death itself. These troops ar** and 
ever since they came here have Ism niHh r this martial law 
and subject to as strict regulation as in time of war. Placing 
sentries is a necessary jmrt of the regulation of an array; 
•'lecordiiigly a sentrj' hath in fact been kept at the custom- 
house ever since the trf>ops have been In-re: and it is sworn 
that it was done by order nt the eommanding offleer If so, 
,vou have no reason to doubt but that it was leirally done. 

Your next inquiry then will be, whether the so placed 

iit the custom-house was attacked? Many witiu*K«e« have 
sworn that he was. But the counsel for the emwn nay. that 
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the contrary appears by the testimony of Colonel Marshall 
and others. 

It is with you to determine this matter upon the whole of 
the evidence given you. In doing it you ought to reconcile the 
several testimonies, if by any reasonable construction of the 
words it may be done. Where some witnesses swear they saw 
such a thing done, and others swear they were present and did 
not see it ; if the thing said to be done be such as it may rea- 
sonably be supposed some might see and others not, by reason 
of their want of observation, or particular attention to other 
matters there, as both may b^ true, you ought to suppose them 
to be so, rather than presume that any of the witnesses swear 
falsely. But if witnesses contradict each other, so that their 
testimonies cannot be reconciled, yon must then consider the 
number of the witnesses on each side, their ability, integrity, 
indifference as to the point in question, and the probability or 
improbability arising from the nature of the thing in question, 
and, upon the whole, settle the fact as you verily believe it to 
be. If you find the sentry was attacked, the next thing to be 
considered is, whether the prisoners went to protect him, and 
if so, whether it was lawful for them so to do. There is a great 
difference between a common affray, and attacking the king's 
forces. I think the law in that regard ought to be more gen- 
erally known here than it seems to be. If, upon a sudden 
quarrel from some affront given or taken, the neighborliocMl 
rise and drive the king’s forces out of their quarters, it is a 
great misdemeanor, and if death ensues, it may be felony in 
the assailants, but it is not treason, because there was no inten- 
tion against the king’s person or government; but attacking 
the king’s forces in opposition to his authority, upon a march 
or in quarters, is levying war against the king. And resisting 
the king’s forces, if sent to keep the peace, may amount to an 
overt act of high treason. Though it may be attended with 
great inconveniences for private x>ersons, without a peace 
oflSeer, to make use of arms for sui>pressing an ordinary riot, 
yet if the riot be such an one as savors of rebellion, it doubtless 
may lawfully be done. You have heard what the witnesses 
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deposed respecting the resolution taken to drive the soldicffi 
out of town, '‘because they had no busiiu*ss Iutc. ** You have 
also heard what has been testified of tlie proposals to attack 
the main guard — of the assembling of the pi^tple, <‘spwia1!y 
in Dock square, of the huzzaing for the main guard and King 
street, and of the attacking the siuitry. Now. if this was done 
in pursuance of a resolution taken “to drive the soldiers out 
of the town because they had no business h«‘re/* I will imt 
now determine whether it was treason or not ; but it eertninly 
was a riot that savored of rebellion; for tbe KU]>pr«Wioii 
whereof, private persons might not only artn themselves, hut 
make use of their arms, if they eould not othiTwisr suppri'sa 
it. Mueh more might the eiiptatn of the main guard take a 
part of the guard, armed as usual, and iro with th«‘m to pro- 
teet the sentry. From the eviileiiee, it sei*ms the setitry not 
only called to the main guard for assistanee, but two men went 
and told them they must send assistance directly or the sentry 
would be murderi'd. Wliereiipon the miptain gave orders, that 
a party should go to the assistance of the sentry, and they 
W'ere drawn out aeeordlngly, led down to the eiistuindiousi' by 
a corporal, and followed by the captain. .Now. hn this party 
did not assemble or go there of their own accord, but were 
sent by their captain to protect the sentry, it must 1 m* supposf*d 
that was their design in going, until the contrary ai>]M*Rrs. 
And although upon the evidence you should m*t W witisfie<l 
that the sentry was attacked in pursnanee of a reiwilution taken 
to drive the soldiei^s out of town, Is^eausi* they ha<] no husiness 
here, yet considering the notice given to the captain of tbe 
dang(*r the sentry was in, and what the captain himself might 
then see and observ'e of the attack upon the sentry, he well 
might order out such a party, and go with them to protect the 
sentry; and it seems to be agreed, that if the prisoners were at 
the custom-house that night, all of them, except the Heiitr>\ 
were of that party. But if they were a lawful assembly when 
they got to the custom-house?, yet If afterwanls they all agreed 
to do an unlawful act to the disturbance of the peace, and in 
prosecution of that design Maverick and the rest were killed. 
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all that party will by law be chargeable with each mortal 
atroke given by either of them, as though they all had in fact 
given it. 

It is said, that while they were at the custom-house, before 
th^ fired, some of them attempted with their bayonets to stab 
every one they could come at, without any reason at all for so 
doing. Such conduct to be sure can neither be justified nor ex- 
cused. But as the time was so very short, and some of the wit- 
nesses declare the people were crowding upon the soldiers and 
that they were moving their guns backwards and forwards, 
crying, ^ ‘stand off," “stand off," without moving from their 
station, you will consider whether this may not be what other 
witnesses call an attempt to stab the people. But, be that as 
it may, if the party was a lawful assembly before, this not 
being the act of the whole would not make it unlawful. The 
counsel for the crown insist, that the firing upon the people 
was an unlawful act, in disturbance of the peace, and as the 
party fired so near together, it must be supposed they pre- 
viously agreed to do it ; that agreement made them an unlaw- 
ful assembly, if they were not so before, and being so when 
they fired, all are chargeable with the killing by any one or 
more of them. However just this reasoning may be, wliere 
there is no apparent cause for their firing, yet it will not hold 
good where there is. If each of the party had been at the same 
instant so assaulted as that it would have justified his killiiiir 
the assailant in defense of his own life, and thereupon each of 
them had at the same instant fired upon and killed the j)ersflii 
that assaulted him, surely it would not have been evidence of 
a previous agreement to fire, or prove them to be an unlawful 
assembly ; nor would it have been evidence of such agreement, 
if the attack was not such as would justify the firing and kill- 
ing, though it was such an assault as would alleviate the 
offense and reduce it to manslaughter, since there w'ould Im* as 
apparent a cause of the firing in one case as in the other, and 
though not so good a cause, yet such an one as the law in con- 
descension to human frailty greatly regards. You will there- 
fore carefully consider what the several witnesses have sworn 
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with regard to the assault made upon the party of soldiers at 
the custom-house, and it you thereupon Udieve they were 
before and at the time of their firiiijj attaeked hy such num- 
bers, and in such a violent manner as many of the witnesses 
have positively swoni« you will he able to assign a eaum* for 
their firing so near together as tla*y did without suppasiitg a 
previous agreement so to do. But it is said, that if their firing 
as they did does not prove a previous agn^-nient to do it, yet 
it is good evidence of an actual alYtUment to fire, as one by 
firing encouragt*s the others to do the like. As neither of the 
soldiers fired more than once, it is evidtuit that he who firetl 
last could not thereby in fact ala^t or eiicMuiragt* the firing of 
any of those w’ho fired before him, and so it eaniiot In* l•vi«h*nee 
of such abetment. And if he who tiri'd first and killcil can 
justify it, because it was lawful for liiin so to do. surely that 
same lawful act cannot Ik* rvidenei* of an unlawful alirtmeiit. 
And though he who first finnl and killiMl may not be able to 
justify the doing it, yet if it appears he hail sindi a eauw* for 
the killing as will reduee it to manslaughit'r, it wiuihl be 
strange indeed if that same act should he l•vidl•nee of his abet- 
ting another who killed without provin-ation, so as to make 
him who fired first guilty of murder. Th»* saiin* may Iw sahl 
as to all the intermediate firings; and as the evid-ner stands, 
I do not think it necessary to say how it would he in ease the 
first person fired with little or no jirovoeatiun. If. ihen’fore, 
this jiarfy of Kohliers wlieii at the custom house w*-re a law ful 
assembly and continued so until they fired, and their firing 
Wfis not an actual unlawful ahetnieiit of #‘ach other to fire, nor 
evident' of it, they cannot Ik* said in eonsiileration of law to 
have killed those five persons or either of them, but it must 
rest on the evidence of the actual killing; amt if so, neither 
of the prisoners can Ik* found guilty tlier«*of, unless it appears 
not only tliat he was of the party, hut that he in ]»artieui»r did 
in fact kill one or more of the pei*sons slain. That the fiv<* 
persons were killed hy the party of soldiers or some of them, 
seems clear upon the evidence, and imhvd is not disputed. 

Some witnesses have liceii f>rocluccd to |»rovf* that Mont- 
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gomery killed Attacks; and Langford swears Killroy killed 
Gray, Imt none of the witnesses -ondertake to say, that either 
of Ihe other prisoners in particular killed either of the other 
three persons, or that all of them did it. On the contrary, it 
seems that one of the six did not fire, and that another of them 
fired at a 1x^ as he was running down the street, hut missed 
him (if he had killed him, as the evidence stands, it would 
have been murder) , but the witnesses are not agreed as to the 
person who fired at the boy, or as to him who did not fire at 
all. It is highly probable, from the places where the five per- 
sons killed fell, and their wounds, that thejr were killed by the 
discharge of five several guns only. If you are upon the evi- 
dence satisfied of that, and also that Montgomery killed 
Attacks, and Killroy, Gray, it will thence follow that the 
other three were killed, not by the other six persons, but by 
three of them only; and therefore they cannot all be found 
guilty of it. And as the evidence does not show which three 
killed the three, nor that either of the six in particular killed 
either of the three, you cannot find either of the six guilty of 
killing them or either of them. If you are satisfied, upon the 
evidence given you, that Montgomery killed Attncks, you will 
proceed to inquire whether it was justifiable, excusable, or 
felonious homicide, and if the latter, whether it was mali- 
ciou(dy done or not. As he is charged with murder, if the 
fact of killing be proved, all the circumstances of necessity 
or infirmity are to be satisfactorily proved by him, tmless they 
arise out of the evidence produced against him, for the law 
presumeth the fact to have been founded in malice until the 
contrary appears. 

You will, therefore, carefully consider and weigh the whole 
of the evidence given you respecting the attack made upon the 
party of soldiers in general, and upon Montgommy in particu- 
lar. In doing it, you will observe the rules I have before men- 
tioned, and not forget the part that some of the witnesses took 
in this unhappy affair, and if, upon the whole, it appeara to 
you that Montgomery was attacked in such a violent manner 
that his life was in immediate danger, or that he had snffi- 
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cient reason to think it was, and he thereupon fired and killed 
Attacks for the preservation of his own life, it was justifiable 
homicide, and he ought to be acquitted. If you do not believe 
that was the ease, but upon the evidence are satisfied that he 
was by that assembly assaulted with clubs and other weapons, 
and thereupon fired at the rioters and killed Attucks; then 
yon ought to find him guilty of manslaughter only. But if, 
upon the evidence, you believe that Montgomery, without 
being previously assaulted, fired and killed Attneks ; then you 
will find him guilty of murder. But you miist know that if 
this party of soldiers, in general, were jwlted with snowballs, 
pieces of ice and sticks, in anger, this without more amounts 
to an assault, not only upon those that were in fact struck, but 
upon the whole party; and is such an assault as will reduce 
the killing to manslaughter. And if you believe, what some of 
the witnesses have sworn, that the people round the soldiers, 
and many of them armed with clubs, crowded upon the sol- 
diers, and with the cry of, “Bush on, kill them, kill them, 
knock them over,” did in fact rush on, strike at them with 
their clubs, and give Montgomery such a blow, as to knock 
him down, as some of the witnesses say, or to make him sally, 
or stagger, as others say, it will bo sufficient to show that his 
life was in immediate danger, or that he had sufficient reason 
to think so. 

It seems that a doctrine has of late been advanced, that sol- 
diers, while on duty, may, upon no occasion whatever, fire 
upon their fellow subjects, without the ord(‘r of a civil mag- 
istrate. This may possibly account for some of those who 
attacked the soldiers, saying to them, “Ton dare not fire, we 
know you dare not fire.” But it ought to be known that the 
law doth not countenance such an absurd doctrine. A man by 
becoming a soldier doth not thereby lose the right of self- 
defense, which is founded in the law of nature. Where any 
one is, without his own default, reduced to such circumstances 
that the laws of society cannot avail him, the law considers 
him “as still, in that instance, under the protection of the law 
of nature.” This rule extends to soldiers as well as others; 
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nay, while soldiers are in the immediate service of the king, 
and the regular discharge of their duty, they rather come 
within the reason of civil officers and their assistants, and so 
are alike under the peculiar protection of the law. 

If you are satisfied upon the evidence, that Killroy killed 
Gray, yon will then inquire, whether it was justifiable, excusa- 
ble, or felonious homicide, and if the latter, whether it was 
with or without malice. If the attack was upon the party of 
soldiers in general, and in the manner I have just mentioned, 
as some of the witnesses say it was, it is equally an assault 
upon all, whether all were in fact struck, or not, and makes no 
material difference, as to their respective right of firing; for 
a man is not obliged to wait until he is killed, or struck, before 
he makes use of the necessary means of self-defense. It the 
blows with cluhs were, by an enraged multitude, aimed at the 
party in general, each one might reasonably think his own 
life in danger ; for though he escaped the first blow, he might 
reasonably expect more would follow, and could have no assur- 
ance that he should be so fortunate as to escape all of them. 

Therefore. I do not see but that Killroy is upon the same 
footing with Montgomerj' ; and your verdict must be the same 
as to both, unless what Hemmingway swears Killroy said, or 
the affray at the rope-walks, or both, materially vary the case. 
Hemmingway swears, that he and Killroy were talking about 
the town’s people and the soldiers, and that Killroy said, “He 
never would miss an opportunity, when he had one, to fire on 
the inhabitants ; that he had wanted to have an opportunity, 
ever since he landed.” But he says he cannot remember what 
words immediately preceded or followed, or at what particu- 
lar time the words were uttered, nor does he know whether 
Killroy was jocular or not. If the witness is not mistaken as 
to the words, the speech was, at least, very imprudent and 
foolish. However, if Killroy, either in jest or in earnest, 
uttered those words, yet if the assault upon him was such, as 
would justify his firing and killing, or alleviate it so as to 
make it but manslaughter, that will not enhance the IrilHo g to 
murder. And though it has been sworn that Killroy, 
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other soldiers, had a quarrel with Gray and others, at the 
rope-walks, a few days before the fifth of March, yet it is not 
certain that Killroy then knew Gray, or aimed at him in par- 
ticular. But if Gray encouraged the assault by clapping the 
assailants on their backs, as Hinckley swears he did, and Kill- 
roy saw this, and knew him to be one of those that 'were con- 
cerned in the affray at the rope-walks, this very circumstance 
would have a natural tendency to raise Killroy ’s passions, and 
throw him off his guard, much more than if the same things 
had been done by another person. In the tumult of passion 
the voice of reason is not heard, and it is owing to the allow- 
ance the law makes for human frailty, that all unlawful vol- 
untary homicide is not deemed murder. If there be ‘‘malice 
betw-een A and B, and they meet casually, A assaults B, and 
drives him to the wall, B, in his own defense, kills A, this is 
.sc dcfendendOy and shall not be heightened by the former 
malice into murder or homicide at large, for it W’as not a 
killing upon the account of the fonner malice, but upon a 
necessity imposed upon him by the assault of A.’’ So, upon 
the same principle, w'here the assault is such as would make 
the killing but manslaughter, if there had b^^eii no previous 
quarrel, the killing ought to be attributed to the assault, un- 
less the evidence clearly shows the contrary ; an assault l)eing 
known and allowed by law to be a provocation to kill, that 
will free the party from the guilt of murder; w^hereas neither 
words of reproach, nor actions expressive of contempt, “are 
a provocation to use such violence,’’ that is, the law doth 
not allow them to Ik‘, without an assault, such a provocation 
as wdll excuse the killing, or make it any thing less than 
murder. Upon the same principle, w'here the assault is such, 
as makes the killing manslaughter, the killing ought to be 
attributed to the assault, unless the evidence clearly shows 
the contrary. 

This meeting of Killroy and Gray was casual upon the 
part of Killroy at least ; he was lawfully ordered to the place 
where he was and had no right to quit his station without 
the leave of Capt. Preston, nor were any of the party obliged 
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to retreat and give way to the rioters, but might lawfully 
stand and repel force by force. 

It is needless for me to say what you ought to do with regard 
to the other six prisoners, in case they had gone to the custom- 
house, not to protect the sentry but to disturb the peace or 
after they got there and before the firing had agreed so to 
do; or in case they had actually unlawfully abetted the kill- 
ing: because none of these things have been testified, nor 
can any of them be deduced from any thing which has been 
given to you in evidence. 

Having already said much more upon this occasion, than I 
should have thought neeessaiy in a like case, at any other 
time, I shall add no more. 

Mr. Justice Oliver and the other justices also summed up 
the evidence to the jury, and gave their opinions on the law 
and the evidence, but they differed in no material point from 
Mr. Justice Tbowbridge, who, according to the custom of the 
court, spoke first. 

THE VERDICT AND JUDGMENT. 

The Jury withdrew and in two hours and a half returned 
into court, with a verdict of not guilty as to all the prison- 
ers, except Killroy and Montgomery, who were found not 
guilty of murder but guilty of manslaughter. They prayed 
the benefit of clergy, which was allowed them, and thereupon 
they were each of them burnt in the hand, in open court, and 
were discharged. 




THE TRIAL OF CAPTAIN THOMAS PRESTON 
FOR THE MURDER OF CRISPUS ATTUCKS 
AND OTHERS, BOSTON MASSA- 
CHUSSETS, 1770. 

THE NARRATIVE AND TRIAL. 

Before the trial of the eight soldiers was had (ante, p. 415) 
Captain Thomas Preston, who was in command of the re^- 
ment to which they belonged and who it was charged had or- 
dered the soldiers to fire and who had been included in the 
indictments against them, was brought to trial before the 
same judges and with the same counsel. The trial of the 
soldiers was very fully reported by John Hodgson,^ but of 
the captain’s trial no minutes are known to exist. Only the 
names of the jurors have been preserved — ^William Frobisher, 
Joseph Trescott, Neal Meintire, Thomas Mayo, Josiah 
Sprague, Joseph Guild, Jonathan Parker, Gilbert Deblois, 
Philip Dumaresque, ‘William Hill, William Wait Wallis, and 
James Barrick. 

A few witnesses testified that he ordered his men to fire, 
but their evidence was encountered by that of several otlier 
witnesses, who stood near to him, and were conversing with 
him at a different place from that which the witnesses for 
the Crown swore he was in; and the judges, in summing 
up the evidence to the jury, were unanimous in their opinion, 
that he did not order his men to fire, but if he did, they were 
of opinion, that, from the evidence of many other witnesses, 
the assault, both on the officer and men while upon duty, was 
so violent, that the homicide could not amount even to man- 
slaughter, but must be considered as excusable homicide. 

The trial began on October 24, 1770, occupying about six 
days. In the course of it, Mr. Quincy pushed the examina- 
tion and cross-examination of the witnesses to such an ex- 

^Ante, p. 418. 
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tent, that Mr. Adams, in order to check it, told him that if 
he would not desist; he should decline to have any thing 
further to do in the cause. The prisoner and his friends 
were alarmed, and consulted about engaging other counsel; 
but Mr. Adams, sensible that there was sufficient evidence to 
obtain a favorable verdict from an impartial jury, had no 
intention to abandon his client; he only felt for the honor 
of the town, which, he apprehended would suffer yet more, 
if the witnesses were examined too closely and particularly, 
by which means more truth would be drawn from them than 
had an immediate connection with the soldieis’ firing, by or 
without the orders of the captain. When the trial was end- 
ing, Judge Lynde, toward the close of his charge said; 

Happy am I to find, after such strict examination, the 
conduct of the prisoner appear in so fair a light; yet I feel 
myself deeply affected, that this affair turns out so much to 
the disgrace of every person concerned against him, and so 
much to the shame of the town in general. The jury at 
once agreed on a verdict of not guilty. After his acquittal, 
Captain Preston retired to the castle, and remained there 
until he sailed for England.^ 

s Chandler’s Criminal Trials, Yol. 1, p. 311. 




THE TRIAL OP EDWARD MANWARING, JOHN 
MUNRO, HAMMOND GREEN and THOMAS 
GREENWOOD, FOR MURDER, BOSTON. 
MASSACHUSETTS. 1770. 

THE NARRATIVE AND TRIAL. 

On 12th of December following the trial of the eight British 
soldiers (ante, p. 415), four civilians described in the indict- 
ments* as Edward Manwaring, Esquire; John Mnnro, gen- 
tleman; Hammond Green, boat builder, and Thomas Green- 
wood, laborer, were put upon trial charged with being pres- 
ent, aiding and assisting in the murder of the citizens who 
were killed on the fifth of March. The evidence for the 
prosecution tended to show that the prisoners, or a part of 
them, fired on the crowd from the windows of the custom- 
house at the same time as the soldiers fired in the street. 
But the principal witness. Charles Bonrgnt, ii French boy 
and servant of Manwaring, was contradicted on every ma- 
terial point, and W'as worthy of no credit. So the jnry ac- 
quitted all the prisoners without leaving their seats.® As in 
the case of Captain Preston’s trial no minutes of this trial 
exist, though at the end of Hodgson’s long report of the 
Trial of the Soldiers there is this note: “It may be proper 
here to observe, that Edward Manwaring, John Mnnro, Ham- 
mond Green, and Thomas Greenwood, who were charged by 
the Grand Jury, with being present, aiding, abetting, assist- 
ing, etc., 'William Warren in the murder of Crispus Attacks, 
as is at large set forth in the indictment, were tried on the 
12th of December following, and all acquitted by the Jury, 
without going from their seats.” 

* Ante, p. 419. ® Chandler, p. 415. 
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THE TRIAL OF JACOB LEISLER FOR HIGH 
TREASON. NEW YORK CITY, 1691. 

THE NARRATIVE AND TRIAL.» 

James II of England was very unpop^r in the Col* 
oiiies of New York and New England, and a rebellion had 
broken out agaixist the Governor, that he had sent there, 
when news came that the invasion of England by the Prince 
of Orange had been successful and of the accession of Wil- 
liam to the throne. The rebels found a chief in Jacob Leisler, 
a New York merchant of standing, and a zealous friend of 
the protestant cause, who had formerly suffered imprison- 
ment by the order of Andros,® for opposing one of his illegal 
acts while governor of New York. 

The immediate occasion of the revolt was a report in May, 
1689, that the papists intended to attack and massacre the 
people while at church in the Fort, and declare for James II. 
The people seized the Fort and appointed a committee of 
safety for the immediate government of the province, who 
signed an agreement to adhere to the prince of Orange, and, 
with their lives, to support the protestant religion, and they 

^Bibliography. * Chandler’s American Criminal Trials. (See 1, 
Am. St. Tr. 116.) Mr. Chandler says that though the insurrection 
of Leisler and his adherents, which distracted the province of New 
York, long after the principal actors in the scene had passed from 
the stage, form a prominent topic of remark in the histories of the 
period, no detailed report of the trial was ever printed, and of the 
actual proceedings on that occasion but little can new be ascertained. 

® Andros, Snt Edicund. (1637-1714.) Bom on Island of Guern- 
sey; Administrator of Colony of New York, 1674; Governor of 
all New England, 1686; imprisoned and impeached in 1689, and 
sent to England for trial; Governor of Virginia, 1692-1698; 
founded William and Mary College; Governor Island of Guernsey, 
1704; died in London. 
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pnUidied a declaration that “as soon aa the bearer of orders 
from the prince of Orange ahall let ns see hia power, then 
withont delay we do intend to obey, not the orders only, but 
alao the bearer thereof.” 

Massachusetts and Connecticut gave countenance to his 
measures, and his authority was soon generally acknowledged 
by the middle and lower classes. Nicholson,* the lieutenant 
governor, fled to England, and Courtlandt, the mayor of New 
York, Colonel Bayard, and others of his council, “gentlemen 
of flgure,” unable to brook the ascendency of a man, “mean 
in his abilities, and inferior in his degree,” retired to Albany 
and seized the fort there, declaring that they held it for Wil- 
liam and Mary, but would maintain no connection with Leis- 
ler. Each party now professed allegiance to the same sov- 
ereign, and denounced the other as rebels. Leisler sent Mil- 
bome, his son-in-law, to Albany to demand the surrender 
of the fort, which was refused. Afterwards letters were re- 
ceived from England, addressed to Nicholson, or, in his ab- 
sence, to “such as, for the time being, take care for preserv- 
ing the peace and administering the law” in New York. 
After some hesitation on the part of the messenger, occa- 
sioned by the attempts of the party at Albany to obtain pos- 
session of the despatches, they were delivered to Leisler. 
They contained a commission to Nicholson, “to do every 
thing appertaining to the ofBce of lieutenant governor, ac- 
cording to the laws and customs of New York until further 
orders.” Nicholson having left the province, Tjeisler consid- 

* Nicholson, TsiiNas. (1660-1728.) Bom in England; in 
early manhood was a British soldier; came to America, 1684, as 
lientenant in British army; appointed lieutenant, or deputy Gover- 
nor of New York under Sir Edmund Andros, 1688; after Andros’ 
arrest, sole head of government, 1680-1690; driven out by Jacob 
Leisler and his rebels; Governor of Virginia, 1691-1602 Lieuten- 
ant Governor of Maryland, 1694; Governor of Virpnia again, 
1699-1705; served in the army, 1705-1710; was Governor of Nova 
Scotia, 1712-1717; of South Carolina, 1721-1725; left America for 
the last time in 1725; died in London; as a colonial governor be 
established schools, improved condition of the clergy and urged a 
vigorous policy against Canada. (See Dictionary of National 
Biography; New International Encyclopedia.) 
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ered the commission as directed to himself, and esteemed his 
aathority to have received the royal sanction. By advice of 
the committee of safety, he now assumed the title of lieuten- 
ant governor. To add strength to his party, a convention 
was summoned of deputies from all the towns to which his in- 
fluence extended, and various regulations were adopted for 
the temporary government of the province. 

Nicholas Bayard, a member of the Albany convention, be- 
ing found in New York, was arrested and imprisoned for 
high misdemeanors, and for certain libellous writings, con- 
taining “execrable lies and pernicious falsehoods.” The con- 
vention at Albany was dissolved, the members took refuge in 
the neighboring colonies, and there was soon no open and 
organized opposition to Lcisler’s authority. King William 
had received Leisler’s messenger in a flattering manner; but 
Nicholson, who had arrived in England, contrived to poison 
the royal ear against the man who first raised the standard 
of the revolution in New' York, and Leisler vainly waited for 
any express confirmation of his power, or thanks for his ef- 
forts in the cause of his sovereign. 

Sloughter* was appointed governor in 1689; arriving in 
New York in March, 1691, he sent Ingolsby to demand the 
surrender of the fort. Leisler’s fears for his safety, or his 
love of power, overcame his prudence, and he refused to 
obey, thus giving his enemies a pretense for his destruction, 
which otherwise they would have vainly sought in all his 
acts. A second demand was made, but Leisler knew that his 
enemies had obtained the ear of the governor, and, in the 
effort of folly and despair to secure his own safety, he still 
hesitated, but sent messengers to the governor, who were im- 
mediately seized as rebels. Leisler now abandoned the fort, 

* SU)UOHTER, Benrt. Appointed Governor of New York by 
William of Orange, to sneceed Jacob Leisler; commission was dated 
September, 1689, but because of delay in England and mishaps to 
his vessel at Bermuda, Sloughter did not reach New York until 
1691; had Jacob Leisler and Jacob Milbome hanged. May, 1691; 
Slooifliter died suddenly, in New York, July 23, 1691. (See Rob- 
erts, New York, Vol. I.) 
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and was seized and throMTi into prison, tojrether with his son- 
in-law and several of his adhei*ents. 

The prisoners were immediately brought to trial before a 
special court of oyer and terminer. Six of the inferior in- 
surgents were convicted of high treason, and were subse- 
quently reprieved- Leisler and Milborne denied to the gov- 
ernor the power to institute a tribunal for judging his 
predecessor, and vainly appealed to the king. The trials pro- 
ceeded before a tribunal, erected for the purpose of giving 
the sanctions of the law to the determinations of ]>ower. 
Joseph Dudley,® the chief justice, had been expelled from 
Boston by the same general revolution to which Leisler owed 
his elevation. How could the hitter expect a favorable appre- 
ciation of his conduct from a tribunal, enacted by his enemies, 
and occupied by an exasperated antagonist? Refusing to 
plead to the charge against him, he was convicted by the 
jury, and was condemned to death, with Milborne, as a ribel 
and a traitor. 

The governor hesitated to destroy the men, who fii*st raised 
the standard of William of Orange and protestantisin. “Cer- 
tainly never greater villains lived,” he wnite; but hv ^‘re- 
solved to wait for tlie royal pleasure*, if by any other means 
than hanging he could kwp the country (|uiet.” But tin* 
enemies of Leisler w’cre bent on his death. They invited 
Sloughter to a feast, and, when his ri»ason was drowned in 
his cups, he was prevailed on to sign the deal h warrant ; be- 
fore he recovered his senses, the prisoners wm’c executed. 

® Dudley Joseph. (1650-1720.) Born in Massachusetts; judge 
at. the time of the revolution in 1689, when he was imprisoned, and 
was sent to England with Andros; appointed Chief Justice of New 
York, 1690; subsequently Lieutenant Governor of tlie Isle of 
Wight, and a member of Parliament; returned to Boston in 1702, 
as Governor of Massachusetts; no citizen of New England enjoyed 
so many public honors and offices; he wsls a learned man, and, in 
private life was amiable, dignified, and elegant in his manners; his 
conduct at the trial of Leisler is a blot on his character, and was 
the ground of severe charges against him in England ; died in Rox- 
bury, Mass. 
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THE EXECUTION. 

On May 16th, 1691, Leisler, with his son'in-law, Milbome, 
was led to the gallows. Parting with his wife Alice, and his 
numerons family, he met his death with fortitude, and as be- 
came a Christian. After praise to Ood, he expressed his sense 
of his dying state and submitted himself before a just God 
with humility and hope. He avowed that, at the request of 
a committee, chosen by the major part of the inhabitants of 
the province, he had taken upon him, ‘'to the great grief of 
relations to be left behind,” weighty matters of state, “re- 
quiring a ipore wise, cunning, and powerful pilot to gov- 
ern;” an undertaking for which his motives were the protest- 
ant interest, and the establishment of the government of 
William and Mary. It was true, he said, that in this en- 
deavor for the public good, several enormities had been com- 
mitted against his will. He had longed to see a governor 
sent, to put a period to the disorders existing; some of which, 
on his part, wene committed through ignorance, some through 
jealous fear, some through misinformation and misconstruc- 
tion, and some through rashness or passion. For all his of- 
fenses, he asked pardon of God, and of all persons offended. 
His enemies he forgave, and prayed that all malice might be 
buried in the grave. 

He enjoined upon his friends to forget any injury done to 
him. He prayed for the good of the province, and, as his 
last words, declared, that, as to the matter for which he was 
condemned, his purpose was for the good of his fellow crea- 
tures, according to the understanding and ability which he 
possessed, by preventing popery and upholding the govern- 
ment of William and Mary. He concluded a prayer for all 
in authority, hy one for comfort to his own afBicted family; 
and he asked for them the charity of all, and their prayers 
for himself. 

Being asked by the sheriff “if he was readyT” he said 
“yes,” and requested that his body might be delivered to his 
wife; and, as his family had been educated as Christians, he 
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helped they would act as such. Turning to Milbome, he ex- 
claimed, '^why must you diet you have been but as a servant, 
doing my will; and, as I am a dying man, 1 declare before 
Gtod and the world, that what I have done was for King Wil- 
liam and Queen Mary, the defense of the protestant religion, 
and the good of the country.” Having again professed his 
reliance on God, he signified his readiness to depart, and his 
sufferings were soon ended. 

The populace, overawed by the soldiers, were dreadfully 
agitated by this painful spectacle. The shrieks of fainting 
women were terrible to hear; and the torrents of rain added 
to the gloom and horror of the scene. When the prisoner was 
dead, his garments were cut in pieces by the crowd, and his 
hair was divided as the precious relics of a martyr. At the 
same hour, and in the same town, the members of the council 
and the judges were revelling in beastly triumph, and with 
them the governor, insensible at his cups, was delayed until 
the execution was over! 

After his death his son appealed to the king ; the attainder 
was reversed and his estate restored to his family. 



THE TRIAL OF NICHOLAS BAYARD FOR HIGH 
TREASON. NEW YORK CITY, 1702. 

THE NARRATIVE. 

Jacob Leisler fell a vkstiin to the malignant feelings en- 
gendered by political contentions in the Provinces in 1691; 
and the passions, excited in his adherents by his melancholy 
fate, continued long to distract the public councils, and to 
embitter the social intercourse of the inhabitants of the pro- 
vince. His son, Jacob, unmindful of his father’s dying re- 
quest, made upon the gallows, could never forget or for^ve 
his melancholy death, and lost no opportunity to vindicate 
his name, and to cast odium upon those who had been h .. 
strumental in the wrongs he suffered ; nor was he unsuccess- 
ful. 

The aristocratic party maintained their influence with 
those in power until the arrival of Lord Bellamont in 1698, 
as governor of the province. The sympathies of that noble- 
man had been excited in England by young Leisler, in favor 
of his adherents, who were thus favored by the governor’s 
countenance and support. At the death of this nobleman, in 
1701, the ancient animosities of the rival factions were re- 
vived with the utmost zeal and furj-. Information being re- 
ceived that Lord Combury* was to succeed the Earl of Bella- 

*Ck>RNBURT, Edward Hvde. (1661-1724.) Third Earl of Claren- 
don, Second Lord Cornbuiy; bom in England, son of Henry 
Hyde, Second Earl of Clarendon; M. P. for Wiltshire, 1685-1695; 
for Christchurch, 1695-1701; Captain General and Govemor-iu- 
Chief of New York and New .Jersey, 1701-1708; was removed in 
1708, and thrown into prison for debt before he returned to Eng- 
land; made Pruy Councillor, 1711, and was Envoy Eztraordinar>' 
to Hanover in 1714; died in London. 
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mont, the aristocratic part}', now in the minority, took meas* 
nres to secure the new governor to their own interests. Nicho> 
las Bayard who had been long imprisoned by Leisler, and was 
instrumental in his death, procured addresses to be signed 
to the king, to the parliament, and to Cornburj', in which 
charges of bribery, of public plunder and oppression, were 
preferred against the lieutenant governor, the chief justice, 
and the assembly, and reflections were liberally cast iipon 
the memory of Lord Bcllamont himself. 

Now Bayard had procured a law to be made in 1691, when 
Leisler and his friends were devoted to ruin, which pro- 
vided, that whenever any person by any manner of ways, or 
upon any pretense whatsoever, should endeavor, by force of 
arms, or otherwise, to disturb the peace of government, he 
should be deemed a traitor. 

The party in power, taking advantage of this law and eon- 
scions that their authority and influence w'ould soon be im- 
paired, determined to bring Bayard to immediate trial, 
before the arrival of the governor, so that he should not be 
saved by that funetionarj', who, there was reason to believ<*, 
would espouse his cause. Broughton, the attorney general, 
gave a written opinion, that no crime had been committed, 
but nevertheless a special court of Oyer and Terminer, con- 
sisting of three justices, was immediately erected for the 
trial of Bayard and one of his adherents. In vain he pe- 
titioned that his trial might be delayed until the regular term 
of the Supreme Court. Five days was the utmost delay he 
could obtain, and, on the nineteenth of February, 1702, the 
court assembled to decide his fate. 

Broughton, the Attorney General, refused to prosecute, 
and w'as not present at the trial, which was eondneted by 
Weaver, the Solicitor General. 

When the Grand Jury were called, the prisoner’s counsel 
objected to some of them, for having declared “that if Bay- 
ard’s neck was made of gold he should be hanged,’’ at the 
same time boasting that they were of the jury; but the ob- 
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jection was immediately OTerruled. A part of the jury in- 
sisted that they had a right to deliberate alone, whereupon 
the Solicitor General took down thedr names and threatened 
that he ^^would cause them to be trounced,” and the jury 
broke up in confusion without acting. The Solicitor Gen- 
eral then complained to the court, that four of the jury in- 
sisted that he should not be present at their deliberations, 
and the court ordered them to be forthwith discharged. Still 
the jury hesitated to find a bill of indictment, and, when they 
did return one into court, it was immediately objected that 
the competent number had not voted for it, and it appeared 
by the statement of eight of the nineteen jurors, that they 
had not voted in favor of it. But the court decided that the 
indictment had been regularly returned; it was thus a mat- 
ter of record, and no averment against it could be received. 

The indictment set forth that the prisoner ** falsely, mali- 
ciously, advisedly, clandestinely, rebelliously and traitorous- 
ly,” used divers indirect practices and endeavors to procure 
mutiny and desertion among the soldiers and to induce them 
to sign false and scandalous libels against the government; 
that his majesty’s subjects in the province were oppressed; 
that the government was rendered cheap and vile in the eyes 
of the people and that the present General Assembly of the 
province was not a lawful assembly. 

The prisoner and his counsel vainly arg^ued that there was 
no treason in exercising the right of petition for the redress 
of grievances. The Chief Justice overruled every point made 
in the defense and practically forced a verdict of guilty from 
an unwilling jury. He sentenced him to be hanged, drawn 
and quartered according to the form of the English penalty 
for treason at that day. 

But the sentence was never carried out, for, when the new 
Governor of the Colonies arrived. Colonel Bayard was re- 
leased, and the Chief Justice and his Solicitor General fied 
to England. 
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THE TRIAL.* 

In a Special Court of Oyer and Terminer, New York City, 
February, 1702. 

Hon. WdLiLIAm Atwood,* Chief Justice. 

Hon. Abraham Depeyster,* I Judges. 

Hon. Robert Walters, j 

January 6. 

Lientenant Governor John Nanfan^^ and his council com- 
plained of libels against the government in the form of peti- 
tions circulated and signed by Colonel Nicholas Bayard and 
others, and addresses to the King of England, the Parlia- 
ment and Lord Cornbury, who had succeeded Lord Bclla- 
mont as Governor of these Colonies and who was now on his 
way here. 

Attorney General Broughton* gave a written opinion that 

'^Bibliography. Chandler’s American Criniinnl Trials. See 1, 
American State Trials, 116; Howell’s State Trials (I^ondon, 1812), 
Vol. 14. 

* Atwood, William. Born in England; jiublished a largo num- 
ber of controversial pamf)hlets during last two decades of the 
Seventeenth Century, and the early years of the Eighteenth; 
arrived in New York, whore he had been appointed Chief Justice 
and Judge of the Court of Admiralty, August, 1701 ; suspended 
from his office by Lord Cornbury and forced to flee from the colony, 
June, 1702; died 1705. (See 2 Diet, of Nat. Biog.; New York State 
Library Ann. Hep., 1002; Calendar ConneiT Minutes, 1068-1783.) 

* Depeyster, Abraham. (1658-1728.) Born and died in New 
York City; mayor of New York, 1001-in?>5, and afterwards chief 
justice of the province; president of the King’s (^ouneil and aiding 
Governor. 

*»Naotan, John. Bom Birtsmorton, Worecstershiro, England; 
captain of Sir John Jacob’s regiment of infantry; sailed for New 
York, 1697, where he sen'ed as Lieutenant-Governor under Richard 
Coote, Earl of Bellamont; was Acting Governor from death of 
Bellamont, 1700, until the arrival of Lord Cornbury, 1701 ; returned 
to England, 1705, and died at Greenwich, 1716. 

‘Broughton, Sampson Shelton. Came to New York colony 
from England, 1701; Attorney General, 1701-1703; member of 
council of Lord Cornbury, 1702. (See New York State Library 
Annual Report, 1902; Calendar of Council Minutes, 1668-1783.) 
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neither the address nor the petitions nor any matter therein 
contained is criminal and illegal^ but nevertheless the Council 
issued its warrant for tlie arrest of Nicholas Bayard and 
John Hutchins under a recent statute which provided that 
‘^whatsoever person or persons, shall by any manner of way, 
or upon any pretense whatsoever, endeavor, by force of arms 
or otherwise, to disturb the peace, good and quiet of this, 
their majesty’s govemiment, as it is now established, shall be 
deemed and esteemed as rebels and traitors unto their ma- 
jesties and incur the pains, penalties and forfeitures, as tlie 
laws of England have for such offense made and provided.” 

The prisoners were taken into custody and a special Court 
of Oyer and Terminer was appointed to try them and a Grand 
Jury summoned to meet on Fob. 19th. 

February 19. 

Before the graml jurors were sworn, the counsel for the prison- 
er, Messrs. Emot^ and Nicholl/ objef*.ted against some of them for 
declaring before several witnesses then ready to be produced in 
court, ^^Tliat if Bayard’s neck was made of gold he should be 
hanged;” at the same time boasting tliat they were of the jury; 
and prayed that since that jury was summoned upon that special 
matter such might not be sworn. Which the CouiiT overruled, 

Atwood, C. J., gave a long charge to the jury, aggravating the 
facts supposed against the jirisoner, and jxisitivelv asserting that 
those facts were treason, not only within the words of this act of 
assemblv, but also by the common law before tlie statute of the 23th 
of Edwl ;id. ‘ 

The jurors having received the charge, the court adjourned till 
next day. 

February 20. 

The indictment against Colonel Bayard was delivered by the court 
to the grand jury; and Mr. Weaver^ (appointed solicitor general 

®Emot, James. Petition for land at Staten Island granted, 
1694 ; attorney for Miles Forster, 1696 ; patent received for land 
in Duchess County, 1697. See New York State Library. Ann. Re- 
port, 1902; Calendar of Council Minutes, 1668-1783; Warren, 
Harvard Law School, VI. 

^Nicholl, William. Mentioned as register, 1683; councilor un- 
der Governor Bellamont; put under bond for protecting pirates, 
1689. See Documentary History of New York, E. B. O’Callaghan, 
editor, V. II; Warren, Harvard Law School, Y. I. 

^Weaver, Thomas. Agent for the provinces, 1699; sworn in 
as collector and receiver general, 1701; member of Lord Com- 
bury’s council, 1702; solicitor general, 1702; charges of treason were 
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for the service) attended them with the proofs and insisted to be 
present with the grand jury, and iiiat no ] person sliould be sent for 
but whom he should name; and that no cpiestion sliould be asked 
them blit such as he should approve of. On the other hand, John 
Corbitt, Caleb Cooper, John Cortland, and John d'Key insisted 
that the King’s counsel ought not to lie prcscmt with them at their 
private debates; and that they had a right to send for what ])er- 
sons and ask for what questions for their infonuation they should 
think needful. Whereupon, Mr. HVorrr did threaten them and 
(to use his own expression), “would ciiuse them to be trounced,” 
taking down their names. And the grand jury lm)ke up without 
acting. 

The Court in the afternoon met according to adjournment and the 
grand jury being sent for, Mr. Weaver made complaint that he was 
obstructed by some of the grand jury who would not ac«|uiesce to 
his being present at the examination of the King’s evidence and 
would have other evidence sent for than what were by him produced. 
And whereupon Atwood, C. J., did discharge the abovesaid four per- 
sons from their further service and caused Jacob Boelen, who was 
absent when the others were .sworn, to be siuit for from liis house, 
sworn and added to the grand jury; and the court adjourned till 
seven o’clock that evening, but did not mwt until almut midnight; 
when sending to know if the jury had found the bill, and being 
informed they were separated, he adjourned the court till next 
morning at eight o’clock; and on the w’ay from the court in passion 
said, the grand jury will not lind a hill against C\donel Bayard, 
I -will bring an information against him of higli treason and try 

him upon that.” „ , 

rehruarif 2i. 

The Court met, and the grand jury, appearing in court, the in- 
dictment ivas brought in by the foreman, endorsed, I’crfl,” 

and signed with his name. Upon which Atwood, C. J., immediately 
discharged tlio jury. 

The Counsel for the prisoner informed the court that the bill was 
not found by twelve jurors. And upon examination, it apiicured to 
the commissioners that of such of the jurors wiio remained in court 
eight of the nineteen were against finding the bill, us appears by 
the minutes of the court, entered by order: Jacob Boeden, Abraham 
Kipp, John Van Hoorn, Gerret Van Hoorn, Johannis Van Santa, 
Wm. Jackson, Burger Myndero, Joan Vanderspiegell. The eight 
importuned the court that the foreman might be brought upon his 
oath and the rest sent for to witness the truth that they only 
found the signing the addresses and not the treason. To which 
Atwood, C. J., made answer they were no longer jurors; they had 


preferred against him in 1702; he fled from New York, and a 
Inward was offered for his arrest, but, upon the assurance of protec- 
tion, he returned and gave bond; the f>rosecution against him was 
suspended in 1703. See New York State Library Ann. Report, 
1902; Calendar of Council Minutes, 1668-1783. 
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piesented the bill and the eonrt was posBeMed of it; it waa now a 
record and there is no averment against a record. It was ordered, 
that the prisoner come to trial on Monday next; to whidi day the 
court adjourned accordingly. 

March 2 , 

Mr. Nichott moved that the indictment might be quashed, not be* 
ing found by twelve men. The Coubt overruled the motion and 
called on the prisoner, Nicholas Bayard, to plead. 

The indictment cha^d that he, the said Nicholas Bayard, by 
conspiracy as aforesaid; afterward to-wit, the said tenth day of 
December last past, in the year aforesaid, in the said city and 
county of New York aforesaid, and divers other days and times 
as well before as after, falsely, maliciously, advisedly^ clandestinely, 
rebelliously and traitorously, with force of arms, etc., did use divers 
indirect practices and endSiavors to procure mutiny and desertion 
among the soldiers in pay belonging to his Majesty’s fort and gar- 
rison of Fort William Heniy, in or near the said city of New 
York aforesaid, and did draw* in numbers of them the said soldiers 
and others to sign false and scandalous libels against his Majesty’s 
said government, as it is now and has for several years last past 
been established in this province; which said libels by the procure- 
ment of the said Nicholas Bayard, as aforesaid, were si^ed by the 
said soldiers and others, and were likewise signed by him the said 
Nicholas Bayard ; in one or more of which said libels amongst other 
things highly reflecting on the last and present administration of 
the government under his Majesty in this province it is insinuated 
and declared that his Majesty’s subjects within this province are 
and have been for some years last past by persons entrusted with 
the administration of said government under his Majesty, op- 
pressed; and that the said government hath been and is rendered 
cheap and vile in the eyes of the people as also that the present 
general assembly of this province is not a lawful assembly. By 
which and divers other malicious scandals in the said libels con- 
tained he, the said Nicholas Bayard hath incited his Majesty’s sub- 
jects of this province to disown the present authority and govern- 
ment thereof and to cast off their obedience to his Majesty’s said 
government as it now is and hath for several years been established, 
against the duty of his, the said Nicholas Bayard’s allegiance; 
against the peace of our said sovereign Lord the King that now is, 
his crown and dignity, as also against the form and effect of one 
statute or act of general assembly of this province, enacted in the 
year of our Lord God, 1691, entitled “An act for quieting and set- 
tling the disorders that have latel^^ happened within this province 
and for establishing and securing their Majesties’ present govern- 
ment against the like disorders for the future.” 

Coh Bayard, I plead not guilty and put myself upon God and 
the countiy. 

The foUowing petty jurors were sworn: Isaac Stontenburgh, 
Jacob- Vander Spiegdl, Andries Marshalk, Gerret Viele, Thomas 
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Bunders, Jacob Comehase, Barent Kool, Goert Olpherto, Samuel 
Bedonan, Comelins Clopper, Conxael Teneyck, Jacobus Qoelet. 

The Pmoner then re^ a petition to the court, in which he set 
forth^the injustice and irregularity of the proceedings against 
The in^ctment, he said, was not agreed to by any twelve of the 
grand jury, and he prayed that all the members of the grand jury 
might be examined by the court upon this point. He also insisted, 
that, as a matter of justice to him, the grand jury ought to have 
been composed of Englishmen, and of English extraction, of the 
best character for knowledge, integrity, jusHce, conscience, and es- 
tates; yet there was not a single Englishman on the jury, but all 
of th^ were of Dutch extraction and education, and several of 
them ignorant to that degm, that they could neither read nor write, 
nor understand the English language. He also complained, that 
the petit jury was principally composed of Dutchmen, extremely 
ignorant of the English language. The petition was denied. 

The Solicitor General made an introductory harangue to the jury, 
in which he declaimed against tlie English and French inhabitants 
of the colony, including the principal Dutch. He charged the pris- 
oner with being^ the head of a faction, a malignant party, who had 
endeavored to introduce popery and .slavcrj*, ^‘disturbers of our 
Israel,” as they had been of the government of Leisler, which, he 
said, was now justified at home to be legal. He accused them of 
being a nest of pirates, betrayers of the j>rince and his laws, a 
parcel of banditti, who offered the late Earl of Bellamont a reward 
of ten thousand pounds to connive at piracies. He avowed himself 
to be of the Leislerian party, and said he would stand or fall by it. 
He then detailed the facts he expected to prove. 


THE WITNESSES FOR THE PROSECUTION. 


Samuel Clows. About a fort- 
night before Colonel Bayard’s 
commitment, I happened to 
come to his house about some 
business, not at all relating to 
this matter; he asked me, if I 
had seen the addressesf I an- 
swered, no. He then showed me 
three addresses; the first was to 
my Lord Cornbury; the persons 
addressing in it called them- 
selves inhabitants of New York, 
and others distant from it; and, 
because some of them could not 
perhaps he present at his lord- 
ship’s arrival here, did, by way 
of address, congratulate his lord- 
ship into this government, wish- 
ing him all health and prosper- 


ity here, and that the name of 
party might be banished from 
among us. Colonel Bayard asked 
me, if I had any thing to say 
against it? I answered, no, and 
then signed it. The other two 
addresses were, one to the king, 
and the other to the house of 
commons, or to the parliament, 
I am not positive which; as I 
had read them, I remember I 
made this observation to myself, 
that they contained nearly both 
the same things; and in them, or 
one of them, to the best of my 
remembrance, were contained 
these things, the persons addrm- 
ing, called themselves English- 
men and others, who, though 
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foreigners, were entitled to the 
privileges of Englishmen here. 
It speaks concerning the late 
revolution here, of which 1 have 
but a confused idea, and can re- 
member nothing particular; aft- 
erwards it speaks concerning my 
Lord Bellamont’s administration, 
in several articles, of which I can 
remember but one, which is, that 
the hottest and ignorantest of 
the people were put into 
places of trust. Then it speaks 
concerning the late assembly 
here, and tells you, that after 
this assembly had chosen a 
speaker, some of the representa- 
tives were informed that he was 
an alien; upon which they made 
a motion to the house, that that 
matter might be inquired into; 
but that motion being refused, 
one half of the representatives, 
or ten of them, left the house; 
notwithstanding which, the re- 
maining part of the representa- 
tives, with some others they took 
in, did proceed to make acts; in 
one of which acts they gave a 
sum of money to the lieutenant 
governor, to tempt him to pass 
these acts; and likewise a sum to 
the chief justice of this province, 
to find law and form for their 
proceedings; and, that these 
things tended to the rendering 
the government vile and cheap in 
the eyes of the people. 

The Solicitor General. What 
names do you remember you saw 
to the addresses f I saw several 
names there; but whether to all 
three, or two of them, or only 
to that of my Lord Cornbiiry, I 
cannot say ; but T did, to the best 
of my remembrance, see the 
names of Bip van Dam, Matthew 
Ling, Charles Wooley, Robert 
Livingstone, and Mr. Anderson; 
am not certain whether I saw 


Mr. Jamison’s name there or not. 
I told Colonel Bayard, th^ con- 
tained things done before my time, 
and 1 did not therefore think it 
proper for me to sign them; up- 
on which he replied, ^^then do not 
sign them.” 

The Solicitor General. I shall 
read what you said before the 
council. ^'Do you not remember 
that it was said, that my Lord 
Bellamont had put the most in- 
genious and honest men of the 
province out of all places of 
trust T” ^^No, I cannot remember 
that.” 

think you said so before the 
council.” “Perhaps I might say 
something like it when I was be- 
fore the council, though I do not 
believe there is any essential dif- 
ference between what I now say, 
and what I said to the council; 
yet if there be, I hope what I 
then said will not be taken to my 
prejudice; I was then sent for 
by the governor’s letters, which 
seemed to import, that he had 
business with me of a far differ- 
ent nature than to examine me 
about this matter; so that I was 
then in a surjirise.” 

“But you believe what you 
then spoke was true?” “With- 
out doubt; and I hope Mr. (Ros- 
ens took care truly to write down 
what 1 then delivered; but, 
whether he did express my 
meaning right or not, I know 
not; for T did not look over his 
notes till the day I saw them at 
your chamber.” ^Was not the 
assembly called, an illegal assem- 
bly; and that they had made 
acts prejudicial to the country?’’ 
“No, I do not remember that.” 
“Was it not said that the scum 
of the people were put into all 
places of trust?” “Perhaps I 
might before the council use the 
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word ^scum*; but I now think it 
was, that the ‘hottest’ and *i|nior- 
antest’ were put into places of 
trust.” “Mr. Clows, pray tell us, 
what was the reason why you did 
not sijrn the other two ad- 
dresses?” “I think I am not at 
this time obliged to tell that, as 
it does not at all affect the mat- 
ter.” 

The Chief Justice. Yes, but it 
does; you must tell us. One of 
the chief reasons was, because I 
then thought, that the saying the 
assembly had given a gift to the 
lieutenant governor, to teni]>t 
him to pass their acts, was a re- 
flection upon the liuetenant gov- 
ernor; but it is my .iudpnent 
now, that it was no reflection at 
all upon him. 

The Solicitor General. How! 
and do you not think so now? 

The Chi(f Jttstice. He only 
speaks it ns his .iudginent. 

The Solicitor General. Do you 
not remember, that the assembly 
was called “The Pretended As- 
sembly?” No. Do you not re- 
member, it was said, “tlieir ille- 
gal proceedings?” Do you not 
remember the word “illegal?” 
No, 1 cannot remember that ; and 
I desired you, at your chamber, 
to put that word out of the 
clerk’s notes. 

The Prisoner. Did I ever ask 
you to sign them? No, you did 
not; you was so far from doing 
that, that you rather persuaded 
me not to sign them; and so did 
Madam Bayard, who was then in 
the room. 

Mr. NichoU. Do you remem- 
ber any thing of the word “op- 
pression” in the address? No, I 
do not remember that word. 

Mr. NichoU. Was the assem- 
bly called an “unlawful assem- 
bly?” No, gentlemen; I can 


speak positively to but few of 
these things; what I say is, to 
the best of my remembrance and 
understanding. 

Peter OJt/re. Going by Col- 
onel^ Bayard’s house, one 3^Ir. 
Bodinot told me, 1 must step in 
to Colonel Bayard’s, and sign an 
address to the king; and as I 
was going in, 1 met Colonel Bay- 
ard coming forth of his house; 
and, going in, 1 saw the ad- 
dresses lying on the table. Col- 
onel Bayard then told me, 1 
iniglit sign if 1 would, or that T 
might not; and the coloiu*! also 
told me it was for the good of 
the country; and that, if 1 was 
Avilling, T might sign them; if 
not, 1 might let them alone; and 
then went away. 

W. Tiichartlsnn. One day 
drinking at one Spencer’s, I was 
desircnl to go to the cofri‘e lumse, 
wliich I did; and, when there, I 
saw a great many people, i be- 
lieve near a hundred; and, coming 
above stairs, 1 saw pa|>ers on tlie 
table, wliicli were called “ad- 
dresses,” which 1 signed with 
others; and T saw, among others. 
Colonel Bayard there; but he 
.seemed to be no more acting or 
concerned than any other. 

The CiiTEP JuaTTCE. You are 
very forgetful of what you swore 
before the governor and council; 
but, to put you in mind of some- 
what of it, did nobody tell you 
what ]>ay>ers were to be signed? 
Nobody at all. 

The Solicitor General. How 
many pnj»ers did you sign? I 
signed three, but did not know 
ivhat they were, but was told 
they were addresses to the king, • 
and my Tjord Cornbury, and the 
parliament, but did not read any 
of them; but, I think, one of 
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them complained, that the people 
lay under some hardships here. 

The Solicitor General. You 
declared much more before the 
council. I was then called sud- 
denly before the council, and was 
surprised. 

John Baehford. I was at the 
coffee house, where I saw the 
papers or addresses, but do not 
know what they were or con- 
tained; and I signed four or five 
papers there, but did not stay 
half a quarter of an hour. When 
I was there, I saw Colonel Bay- 
ard amognst many others in the 
room, but did not see bis name, 
as I remember, to any of the pa- 
pers. 

The Chief Justice. These wit- 
nesses are very unwilling, or 
very forgetful, having given a 
much different account of things 
upon their oaths before the gov- 
ernor and council, 

Baehford. I have now had 
time to recollect myself, but was 
then under a surprise, not know- 
ing what I was sent to for. 

Hugh Gray. About December 
last, being at the coffee house I 
saw on a table some papers 
which afterwards I understood 
were addresses to the King, Par- 
liament and Lord Combury. 
Somebody asked me to sign 
them, which I did accordingly, 
but do not know who it was; re- 
member Colonel Bayard ^ was 
there amongst others, smoking a 
pipe of tobacco; I believe there 
might then be about ten hands 
to the papers and about five in 
the room; I read all the ad- 
dresses, but cannot now remem- 
ber the contents of them ; do not 
» remember there were any com- 
plaints against the government 
in those addresses. 

Mre. Hannah Mutchins. About 


Christmas last Col. Bayard 
brought some papers to my 
house and left them with me, 
but bid me show them to my hus- 
band who was then at church. 
These papers remained at my 
house about three days and then 
I delivered them to a negro who 
was sent for them, but do not 
remember whose negro it was; 
CoL Bayard was not at our 
house while the papers lay there. 

The Solicitor General. Now I 
shall proceed to prove what sort 
of people were drawn in to sign 
these papers. 

John Bead. Being on 26th of 
December at Mr. Hutchins’ 
house I saw some papers which 
one Mr. Burroughs then present 
asked me to sign telling me they 
were addresses to the ^ng, Par- 
liament and Lord Combury 
made for the good of the coun- 
try and which were lying on the 
bed there; I signed them, but did 
not read them; did not see Col. 
Bayard there but believe I saw 
his name to the papers; saw a 
great number of names sub- 
scribed to the papers, about 200; 
am about 17 years of age. 

Edward Marshal. Gtoing one 
day about Christmas to the 
house of Mr. Hutchins I saw 
there five addresses which I 
signed, one was to the King, an- 
other to the Parliament and an- 
other to the Loid Combury con- 
gratulating his andval. I read 
some of them, but found nothing 
in any of them that refiected up- 
on the governor; there was some 
complaint of the speaker of the 
assembly being an alien ; saw the 
name of Edward Marshal before 
I had signed, but do not know 
but there may be more Edward 
Marslals than one in the prov- 
ince; did net see Col. Bayard at 
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the house nor his name on the 
papers. 

John Buckly. Coming: home 
from the fort and passing by 
ICr. Hutchins’ house I was asked 
to. walk in hy Mr. Hutchins, 
which I did; saw some papers 
there which were called ad- 
dresses; hut did not read any of 
them, hut that to my Lord Corn- 
bury which, as I unden«tand, was 
a compliment and congratulation 
to him at his arrival hero. Mr. 
Hutchins asked mo to sign it. but 
I refused, because being a lieu- 
tenant in the garrison I w'as un- 
willing to do any such thing be- 
fore any of my elder officers had 
done it; did not see Col. Bayard 
nor his name there. 

Francis Cherman, Coming a 
while ago to Mr. Hutchins’ house* 
and going up stairs, wiw certain 
papers there and some j)eople; 
Mr. Hutchins asked me to sign 
those papers, telling me they 
were addresses to the King and 
my Lord Cornbnry; that they 
Avere for the good of the country 
and the English; and T expected 
by it to be made free of the city, 
and signed therefore; did not see 
Col. Bayard there, nor do I re- 
member the contents of the pa- 
pers. 

One Button. Hearing by some 
of my fellow soldiers that there 
were some jmpers or addresses 
at Capt. Hutchins’, I was willing 
to go and see what they were, 
and coming to the house there, T 
found five papers, -and sig:ned 
them all five, but do not remem- 
ber to whom they were directed. 
Capt. Hutchins was there, but 
said nothing to me at all about 
the papers or signing them ; nor 
can I remember whether they 
TOre in paper or parchment; be- 
lieve there were then about 


thirty names subscribed, but saw 
neither Col. Bayard nor his 
name there. 

^ Bober t Craunel, Some time 
since 1 came to Mr. Hutchins*, 
and there found five addresses; 
I read that to my I^ord (\)rn- 
buiy and some of the hvo others 
to the king and parliament; in 
one of them Avas contained a 
complaint that the ]>eople of tliis 
)n*ovince ley under more hard- 
ships than formerly, and tlial the 
speaker of the assembly of this 
province was an alien; saAV (*ol. 
Bayard’s name to that of my 
Lord Cornhiiry. but am not ac- 
quainted Avitli his handwriting at 
all; after 1 had read some part 
and been told Avhai the rest of 
the ])ap«'is Avere, I signed them 
all fiA’e, hut nobody desired <»r 
persuaded me to do it. 

Mr. AfivnotJ, Your eA’idenee is 
not so full as Avhen yon gaA^e in 
your infcnmaiion on oath before 
the council. Crannel. But it is 
and I know nothing more. 

One Grifjrjs. T was din=sirtHl by 
one VoA'ell, a soldier in the gar- 
rison, to go to Mr. HutcliirLs’ 
house and sign some papers ; was 
told, and believed it was to make 
me free of the city; thereupon, 
T went to Mr. Hutchins’ and 
there signed them, but did not 
see Col. Bayard there. 

One Garnet. A great many of 
the soldiers of the garrison 
signed, and they expected the^re- 
by to be made free of the city, 
many of them being tradesmen. 

One Fleming. Coming some 
time since to the house of Mr. 
Hutchins, I saw there some rolls 
opened, with a gr^t many 
names thereto; but did not see 
any other writing; to this I put 
my narae, and also then put 
down two or three names for 
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othen at their Truest, they hav- 
ing first pnt their marks; I and 
the others expected by this to be 
made free of the city; believCi 
out of 160 men now belonging to 
the fort or thereabouts, there 
may be thirty that signed. 

One BoveXl. Coming to Capt. 
Hutchins’, was shown some pa- 
pers which was told were ad- 
dresses, to which I put my mark, 
without being desired by any- 
body; cannot write nor read; 
when I had set my mark, Mr. 
Hutchins told me that if any of 
my fellow soldiers would come 
and sign also, they might; if not, 
they might let it alone; by this 
signing, I expected to be made 
free of the city, but from being a 
soldier; but never heard Capt. 
Hutchins say so. 

Mr, Cosens, Am clerk of the 
Council. 

Col. Bayard . T own that pa- 
per; it is a petition to the lieu- 
tenant governor and council in 
behalf of Alderman Hutchins, 
then in prison ; owning with Mr. 
French, Mr. Wenhnm and Mr. 
Van Dnra, that the copies of 
three addresse.s to the King, the 
parliament and the Lord Coru- 
bury, were in our hands. 

The Solicitor General. T de- 
sire Mr. Emot may be sworn, 
whether he did give advice to a 
certain person about that clause 
in the address to the lieutenant 
governor in favor of Alderman 
Hutchins, viz., that the Lord 
Cornbury succeeded the Earl of 
Bellaraont as governor in New 
York? 

Mr. Emot (sworn). I told Mr. 
French these words in the said 
address did not run current ^d 
might give ground of exception 
to some who would be apt to 
strain every word to the prison- 


er’s disadvantage; to which Mr. 
French replied, they had drawn 
the addresses themselves and be- 
lieved it was well enough. 

Michael Christian. I remember, 
some time since, about Christ- 
mas, I believe, I was at the coffee 
house, where I saw the addresses, 
with many other people, but 
cannot tell how many; not more 
than twenty; I found three ad- 
dresses there, and signed them 
all, but the substance thereof I 
cannot now remember; it is a 
good while since, and therefore 
I cannot speak positively to it. 
I remember, a question was 
asked me at the council, whether 
there were any complaints in the 
addresses that the soldiers want- 
ed their pay? I believe I might 
then answer something about it, 
but I do not know any such thing 
in the addresses, either of tlic 
soldiers or their pay; I remem- 
ber that Colonel Bayard was 
then at the coffee hon.se when T 
signed the addresses, but do not 
remember that anyhody desired 
me to sign. 

The Ctitkv Justiok. How many 
liands, Mr. Christian, did you 
see fo the addresses? T cannot 
tell how many, but remember 
Colonel Bayard amongst otlioi*s 
was there ; bnt lie never asked 
me to sign either of the ad- 
dresses; nor can I remember 
that there was anything concern- 
ing either the soldiers or their 
pay in the addresses. 

The CiTTKP Justice. Certainly 
these gentlemen are very un- 
willing evidences; Mr. Christian 
is a gentleman of good learning, 
and it is strange that he should 
be so forgetful, that he cannot 
remember what was given in on 
his oath before the governor and 
council; he has either a weak 
or a treacherous memory. 
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The Solic^ttMT Oenierol. I have now proved by the witnesses 
those false and scandalous libels set forth in the indictment, 
whereby the good, peace and quiet of the government has 
been disturbed, which by this act of assembly is high treason. 
I have likewise proved, that the soldiers were drawn in to 
sign those scandalous libels, and that some did sign blank 
rolls, which was listing of soldiers, and is treason. These 
words in the petition to the lieutenant governor and council, 
viz. ‘‘who we understand, by certain advice we have received 
from England, to be nominated by his majesty to succeed 
the late Earl of Bellamont as our governor/* are a disowning 
and casting off the present authority, and his majesty’s gov- 
ernment. 

Mr. NicholL Tour Tlonor and the jury will please to take 
notice, that the indictment consists of divers h«*ads; as, that 
the prisoner did compass, imagine, contrive, pro]>ose and de- 
sign to defame the peace, good and quiet of Ibis his ma- 
jesty’s government; that he us<*d divers indireet praeliees 
and endeavors to procure mutiny and sedition among the 
soldiers; that he drew in numhei’s of them, tin* said soldiers 
and others, to sign false and scandalous libels, and that he 
liad signed them liiiinself; that in these lilwls it is declanul, 
that the subjects in this province are and have been for many 
years last past, by those entrusted in the administration (»f 
the government, oppr<*ssed ; and that the government hath 
been, and is renderc^d cheap and vile in tlie eyes of flic jk'o- 
ple; as, also, that the Oeneral Assembly of this ])rovinee is 
not a lawful assembly; by Avhich means he hath incited his 
majesty’s subjects to cast off their obedienc<* to his maj- 
esty’s said government. 

The prisoner is not directly eha]*gi‘d hei'c with any fact, 
except his own signing the said libels, but for (Mideavors; the 
rest are forced conclusions and strained inference's drawn 
from thence. It is not alleged, that the peace of the govern- 
ment has been disturbed, or that any mutiny or w*dition has 
been amongst the soldiers, or that any one of his majesty’s 
subjects has cast off his obedience to his majesty’s said govern- 
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ment. By the course of the evidence, it appears, there was an 
address to the king, an address to the house of commons, and 
an address to my Lord Combury, and a petition or address to 
the lieutenant governor and council; but all the evidence is 
very lame and weak, as to the three first, if we should admit 
the making or signing of them to be any fault or crime, more 
etfpecially if the same ^ould amount to treason; for by none 
of the evidence does it appear that the prisoner mgned these 
addresses ; here is not so much as the likeness or comparison 
of hands produced, alleged, or proved, though if it were, that 
would not do. 

But I shall not dwell upon the evidence ; it is certainly the 
right of the subject to petition the king, whenever he con- 
ceives himself aggrieved. In the Biihops’ trial, Mr. Pollex- 
fen says, “I never thought it, nor hath it since been thought 
by any body else, to be a crime to petition the king.” Ser- 
geant Levin/, affirms, “the subjects have a right of petition- 
ing the king in all their grievances.” So say all our books of 
law ; so says the statute of the 13th of Charles II ; they may 
petition. Sir Thomas Powys, then attorney general, ac- 
knowledges that access to the king by petition is open to 
eveiy body; the most inferior person is allowed to petition 
the king. Mr. Justice Holloway says, “it is the birthright 
of the subject to petition the Mug.” If it is the birthright 
of the subject to petition the king, to procure or draw in 
men to do what is their birthright to do can never amount 
to a crime. 

The Chief Justice. I do not say petitioning the king is 
a crime, but it may be to jietition the House of Commons in 
the plantations, where the king governs by prerogative. 

Mr. Nicholl. I cannot think it is a crime for the subjects 
of the plantations to petition the House of Commons; it is 
every day’s practice. Consult the votes in every session, you 
will find many addresses, petitions, and complaints from the 
subjects of the plantations. It seems to be the right of the 
subjects to petition the House of Commons. The statute of 
the 13th of Charles II, chap. 5, restrains the common law; 
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Iqr that it plainly ap];>ears to be the right of the aubjeet to 
petition the House of Commons, or the king. The proviso 
in that act says, *‘that neither that act, nor anything therein 
contained, sAiall be construed to extend or hinder any person 
or persons, not exceeding the number of ten, to present any 
public or private grievance or complaint to any member of 
the House of Commons after his election, or to the king’s 
majesty.*' By the act of recognition of William and Mary, 
declaring the rights and liberties of the subjects, and settling 
the succession of the crown, it is enacted, amongst other 
things **that it is the right of the subject to petition the king; 
and all ‘commitments and prosecutions for such petition- 
ing are illegal." And they do claim, demand, and insist, 
upon all and singular the premises, as their undoubted rights 
and liberties; and that no declaration, judgment, doings or 
proceedings, to the prejudice of the people, in any the said 
premises, ought in any wdse hereafter to be drawn into conse- 
quence or example. Here is no grant of any new privilege, 
but a claim and acknowledgment of an ancient right ; and pe- 
titions to the parliament are as ancient as parliaments them- 
selves. If the subjects of the plantations may not petition 
and complain to their prince, they are in a worse condition 
than slaves. The cries of the oppn'ssions in the plantations 
have gone up to heaven, and an- again come down upon the 
earth, and have inspired and moved the king and Parlia- 
ment of England to make a law to check the exorbitant ac- 
tions of governors in the plantations, and make them ac- 
countable in England for their miscarriages abroad; which 
can never be discovered to the king but by petition.* 

This prosecution seems to be made to frustrate and evade 
this act of Parliament. The subject is oppressed, or con- 
ceives himself to be so, and complains of this oppredsion ; this 

* This act provided that if any governor of any colony should be 
guilty of oppressing his majesty’s subjects beyond tlie seas, or 
should be guilty of any other crime or offense, the same should be 
inquired of by the court of king’s bencli in England, and such pun- 
ishments inflicted as were usually inflicted for offenses of a like 
nature committed in England. 
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eomplaining is made treason! Here is a strange and fatal 
dilemma on the subjects of the plantations. They most either 
suffer their oppressions, or be hanged for traitors if they com- 
plain. 

The act of assembly of this country can by no natural or 
legal construction be extended to make the prisoner culpable. 
It is plain by the whole purport of the act, that it has made 
no new treason ; it only recognizes the king and queen ; and 
onacts, that those who shall do any thing desmctive to that 
establishment, by force of arms or otherwise, shall be rebels 
and traitors; which they would be without this act. If this 
address and petition had been to the French king, the thing 
had been of another nature. By the same construction, every 
petty battery, or other little trespass, may be a treason. 

The petition of Colonel Bayard and the other three is so far 
from disowning the government, that it is a direct acknowl- 
edging of the same. The direction of the petition is, to the 
lieutenant governor and the council. The expression “that 
they have advice that Lord Combury is to succeed the Earl 
of Bellamont” can with no justice or common sense be con- 
strued to be a disowning and casting off of the government.^ 
I think it M'ill hardly be affirmcnl, that the council succeeded 
the Earl of Bellamont, and Captain Nanfan the council ; if so. 
after the Earl of Bellamont, who was captain general? We 
had seven captains-ge.neral which is an absurdity, I suppose, 
none will allege. A familiar example will demonstrate the 
weakness and falsity of this construction. If a captain of a 
company be killed or absent, the lieutenant or next officer 
has the full command of the company, as the captain had, or 
could have ; but I think no man will say he succeeds the cap- 
tain, or that when another captain is appointed he succeeds 
that lieutenant or other officer. So that I cannot think there 
is any fact or crime alleged or proved against the prisoner, 
to charge him with this high crime of treason, or indeed with 
any other crime whatsoever. 

* Some time after the Earl of Bellamont’s death. Captain Nanfan, 
the lieutenant governor, was at Barbadoes. 
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Mr. Emot. By Your Honor’s permission, I am of counsel 
for Colonel Bayard, the prisoner at the bar ; but by reason I 
am unwilling to spend too much of your time, tliis trial 
already having been very long; and Mr. Nicholl, who is also 
of the counsel on the same side, having amongst other things 
made it very evident, that for the subjects to petition his 
majesty is their ancient and indubitable right; I shall there- 
fore make it my business only, as near as 1 can, to demon- 
strate to this court and jury, that had the king’s counsel 
made ample proof that all the matters of fact alleged in the 
indictment, as the signing the addresses, and other things 
therein contained, were true; yet, in point of law, they can- 
not amount to that grand crime of high treason. 

He then made an elaborate, learned, and able argument 
upon the law of treason, in which he examined all the au- 
thorities upon the subject, and exi>osed with great clearness 
and force, the absurdity of supposing Ihe acts of the prisoner 
to constitute the grave crime of higli treason. He then com- 
mented upon the act of the assembly, arguing that it had no 
relation to a case like this; and contended, in eonchision, that 
the jury were judges of law and fact. Matters of law, he ad- 
mitted, W'ere the most common ami jiroper objects for the 
determination of the judges, yet as law arase out of and was 
interwoven and complicated with fact, it could not but fail 
under the jury^s consideration. 


The Prisoner. T desire some of 
my evidence may be called to 
give an account of my life and 
conversation. (Which was grant- 
ed.) 

Mr. Vesey. Am minister of 
Trinity church; have been for 
six years personally accpiainted 
with Col. Bayard; during which 
time his life and conversation 
recommended him in the world 
as an exemplary Christian; and 
the frequent expressions of his 
zeal and affection to his majes- 
ty's person and government con- 


vinced me that ho was a good 
subject. 

Capt. Tudor. Have known 
Col. Bayard 2(5 years; a moder- 
ate, civil, good man; has been 
employed in almost all oflices of 
the greatest trust in the govern- 
ment ; never disaffected, but 
stood up for the Protestant re- 
ligion and King William. 

The Prisoner. To prove that 
I have upon sundry emergen- 
cies, during the late war, ad- 
vanced of my private fortune 
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Upon loan, without interest, sev- 
eral considerable sums of money 
for^ the preservation of his 
majesty’s interest and govern- 
ment in New York, of which up- 
wards of 2001. money in specie 
lent, is still unpaid. I desire, 
Mr. Jamison (who was then 


derk of the council) may be 
sworn. 

Atwood, C. J. Mr. Jamison 
has refused to purge himself of 
signing those addresses and is 
particepa criminia, for which 
reason he cannot be allowed to 
be an evidence. 


The Chief Justice charged the jury. The indictment he 
said was founded upon the act of the assembly of New York, 
confirmed by his majesty, which had power to make acts of 
treason as well as Parliament. The right of petitioning the 
king was not in dispute, but the manner of doing it made it 
criminal. It was perfectly plain, that the addresses of the 
prisoner was a disowning of the present authority, and a 
easting off his majesty *s government as it was then estab- 
lished. .The drawing in of soldiers to sign petitions was 
mutiny and sedition by the law; and drawing them in on 
false pretenses, in hopes of freedom in the city, and sub- 
scribing their names on blank lists, was enlisting soldiei's, 
and might be applied to invite in any foreign power. In con- 
clusion, he strenously insisted that the facts laid in the in- 
dictment were abundantly proved, and constituted the of- 
fense of high treason, and therefore, the jury could do no 
otherwise than find the prisoner guilty. 


THE VERDICT. 


The Jury retired, but had not agreed at 9 
evening. 


o’clock in the 
March 9. 


The Jury had not then agreed upon a verdict, but requested 
further instructions. The Chief Justice proceeded to give 
them, and said he had received letters from the jury, and 
answered them, which answers were only his private opinion. 
He sad if they were under any difficulty, whether the mat- 
ters of fact alleged in the indictment, and which were proved 
to them, were treason or not, they might find the prisoner 
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guilty; who had his advantage in moving in arrest of judg- 
ment, and might be relieved as to matter of law. 

Mr. Emot. This is not fair, to give the jury a handle to 
find the prisoner guilty, in expectation of relief in arrest of 
judgment ; for they are judges both of law and fact, as the 
case is now circumstanced; if they will enslave themselves 
and their posterity, and debar themselves of all access to 
their prince, they will be worse than negroes. 

The Chief Justice. This is not to be suffered, to offer 
these things to the jury after they have received their charge; 
therefore be silent. Then proceeding, he renewed his charge 
to the jury, aggravating the supposed crimes for the space 
of about half an hour. 

Mr. Emot. I pray Your Honor to be heard one word. 
(This rt^qiiest he often repeated, and, at last, it was granted 
him.) The facts laid in the indictment were not proved, as 
to the disowning and casting off the government, encourag- 
ing of mutiny in the soldiers, or disquieting the peace of the 
government. Addressing the king is the undoubt(»d right of 
the subject, both by common law and acts of Parliament. If 
the subject, for complaining of grievances, set forth by i>oti- 
tion, is to be attainted of high treason, we are in a worse con- 
dition than slaves. 

The Chief Jxtstice checked him, and coinnianded silence. 

Mr. Nicholl. The act of Parliament to punish governors 
in the plantations for oppressing the subject, is reiKh*rf‘d 
useless and of no effect, if the subjects are deprived of the lib- 
erty to complain, and set forth their grievances, by petition 
to their king. 

The Jury again retired and brought in a verdict of guilty. 
THE SENTENCE. 

March JO. 

The Prisoner's Counsel moved in arrest of judgment for 
several reasons, the principal of which was that no act of 
treason had been committed. These points were argued at 
great length, but were all overruled by the Court. 
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The prisoner made an urgent appeal in a letter addressed 
to De Peyster, one of his judges, in which he says : 

'^Believe me, sir, as you may give credit to the words of a dying 
man, I die with a clear and good conscience, and as free of that hor- 
rid crime laid to my charge as the child yet unborn; and therefore 
hope God’s merciful hand, who has never left nor forsaken me, will 
continue to support me to the very last, and that I may look death 
in the face, as a good Christian ought to do; humbly submitting my 
all to his most wise, most just, and most merciful dispensations; for 
I am sensible there is no more than one death for me, and that, in 
all probability, considering my age, it might have been very soon, 
though this tribulation had not befallen me. 1 shall only add, that 
I hope in God’s mercy for the pardon of all my manifold sins and 
transgressions, through the only merits of my saviour Jesus Christ; 
and that when I shall be no more, he will continue his grace to my 
dear wife, and my posterity; and, lastly, that my blood, which is 
struck at (by your brother’s own expressions to myself, and your 
brother-in-law’s to others, both not long since), may be the last to 
be spilt on account of our dismal and unhappy divisions; though 1 
fear that out of my ashes such further calamities may arise to this 
poor bleeding province, as posterity will have cause long to lament ; 
for it is not to be expected, that all the plots, contrivances and in- 
trigues used in this matter (many of which, I assure you, are already 
discovered), will have their end with myself; it had been more par- 
donable to have stabbed me in my sleep, or with Joab’s hand, under 
a prelence of friendship, than to do it with Ahah’s under a color 
and clonk of justice; and of the two, I leave others to consider, if 
this latter exceeds not the former; since it is not to be supposed, 
that Ahah’s was so much out of malice; but the vineyard being denied 
him on liis offering the worth of it in money, occasioned the innocent 
to be arraigned and slain for a pretended crime of blasphemy and 
high treason.” 

March iff. 

The Prisoner made a petition to the court, in which he set 
forth the irregularity of the proceedings against him; first, 
that the indictment was not returned by twelve of the grand 
jury ; second, that the petit jury were all prejudiced against 
him on account of the unhappy divisions in the province, and 
they were extremely ignorant of the English language, 
scarcely one of them being able to say the Lord’s prayer in 
the English language ; that there was no proof of the signing 
or encouraging others to sign the petitions, and that the peti- 
tions contained nothing treasonable. 

The Court overruled the plea and said, Bayardy 
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have you any thing to say why sentence should not be pro- 
nouncedt’* 

The Prisoner. I have nothing more to offer, than what my 
counsel have offered, and what is contained in my last peti- 
tion. 

The Chief Justice. I am sorry to find you so impenitent 
of your crime, which is so heinous and abominable in the 
sight of Ood and man. You have lately made refiections 
upon the proceedings of this court against yon as if it had 
been a design to do the job; comparing your case to that of 
Naboth’s vineyard. But I hope God will open your eyes, 
that j’ou may be convinced, and repent of the crime. 

It is considered by the court here, that you be carried to 
the place from whence you came; that from thence you be 
drawn upon an hurdle to the place of exc^ciition ; that tln^re 
you be hanged by the neck, and being alivi* you 1 h‘ cut down 
upon the earth, and that your bowels Ih* lakiui out of your 
belly, and your privy members be cut off, and you bcung 
alive they be burnt before your face; and that your head be 
cut off, and that your body be divided into four f|uarters; and 
that your head and quarters be placed when^ our lord the 
king shall assign. And the Lord have mercy upon your soul. 

The Prisoner, I desire to know whether I have leave to 
answer Your Honor’s speech, made before sentence? 

The Chief Justice. No. 

The Prisoner. Then God’s will be done. 

The sentence was not carried into execution. Applying for a 
reprieve until the pleasure of the king might be known, it was 
granted to him, and, on the arrival of Lord Cornhiiry, he was 
released. All was then reversed. Atwood, the chief justice, and 
Weaver, the solicitor general, fled to England. Bayard wa.s rein- 
stated in all honor and estate, by public command, ^^as if no such 
trial bad been.” 



THE TRIAL OF ORRIN DE WOLF FOR THE MUR- 
DER OF WILUAM STILES. WORCES- 
TER. MASSACHUSETTS. 1845. 

THE NARRATIVE. 

William Stiles, a deformed and feeble man. married to a 
good-looking wife, was lazy and given to intemperance. He 
had a small property which on account of his habits had 
been placed in the hands of trustees and it would go to his 
wife at his death. She was not fond of him and told this 
more than once to a boarder named De Wolf. One night 
Stiles proposed to the boarder that they should go for a 
spree and the latter hired a sleigh and they drove together 
to a tavern in the country where Stiles got very drunk. 
When they returned to the livery-stable, De Wolf told the 
people there that Stiles was dead drunk and they helped to 
carry him upstairs. When a physician was called he pro- 
nounced him dead. On the theory that De Wolf had stran- 
gled him in the sleigh, he was tried and convicted of murder. 

THE TRIAL.* 

In the, Supreme Judicial Court, Worcester, Massachmetts, 
June, 1845. 

Hon. Lemuel Shaw,* Chief Justice. 

Hon. Samuel Wilde,® v Judges. 

Hon. Ciiables A. Dewey,® j 

* Bibliography. *“Waming to the Young. Trial of Orrin De Wolf, 
for the murder of Wm. Stiles, at Worcester, Januaiy 14, 1845. 
Including his confession, showing the natural results of intem- 
nerance and licentiousness. Worcester: Published by Thomas 
Drew, Jr., 136 Hanover Street. Boston, 1845.” 

* See 1 Am. St. Tr. 443. 

•See 4 Am. St. Tr. 

•See 4 Am. St. Tr. 99. 
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June 10. 

Today began the trial of Orriii De Wolf. The first count of 
the indictment charged the prisoner with committing a 
felonious assault on William Stiles, at Worcester, on the 
fourteenth of Januarj’^ last, and producing the death of said 
Stiles by strangling him wnth a silk handkerchief. The sec- 
ond and third counts alleged as the cause of his death, a large 
quantity of a noxious ingredient, called first-proof gin admin- 
istered by the said De* Wolf to the said Stiles. 

JIfr. Wilkinson District Attorney, said that it would be 
probably shown that death w'as occasioned by strangling, and 
therefore, the government would rely wholly upon the first 
count. The prisoner liaving previously pleaded not ffinltt/. 
his defense W'as assigned by the (Nu kt to R. F. Thomas*^ and 
A. H. Bullock.'^ 

The following composed the jury, which was sworn : Abra- 

® Wilkinson, Ezra. (1805-1882.) Born, Attleboro, Mass.; 
received early education at Day’s Academy ; graduated. Brown 
University (A. B., A. M.), 1824; from 1824-1820, was principal 
of Monmouth College, Maine: studied law with Peter Pratt in 
Providence, R. 1., and with Josiali J. Eiskc, in Wrenllmro, Mass.; 
admitted to Bar Dedham, Mass., 1828; after pracl icing short time 
in Freetown, Maas., and Scekonk, Mass., removed to Dedham, wliere 
he remained until death; from 1843-1855. sensed as District Attor- 
ney of the Middle District; in 1843, the ofTice of Attorney General 
was abolished and not renewed until 1840, during which interval 
Wilkinson conducted ten capital trials; member of Massachusetts 
House of Representatives, 1848-1840, 1851-18.52, 18.50-1857; mem- 
ber of Constitutional Convention, 1853; was one of judges appointed 
to the bench of the Superior Court at its establishment in 18.50, 
continuing on the bench until his deatli, at Dedham, Mass.; was a 
member of Phi Beta Kappa. See Davis, William T., Bench and 
Bar of Massachusetts, 1805, Yol. 1; Historical ("atalogue of Brown 
University (1764-1014), 1014. 

•Thomas, Benjamin Franklin. (181.3-1878.) Born Boston; 
member of Congress, 1861-1863; Justice Siqireme Court of Massa- 
chusetts, 1853-1859; author of many legal treatises; died Salem, 
Mass. 

^ Bullock, Alexander Hamilton. (1816-1882.) Bom Royal- 
ston, Mass.; member of Massachusetts Legislature and Senate for 
several terms; Commissioner of Insolvency, 1853; Judge of In- 
solvency, 1855-1858; Mayor of Worcester, 1859; Governor of 
Massachusetts, 1866-1870; died in Worcester. 



542 


X. AMERICAN STATE TRIALS. 


ham Haskell, foreman; Holland Albee, Gilbert Bond, Joel 
Barnard, Zalmon Bellows, Salem Cobb, Charles Cutler, Frank- 
lin M. Famum, Ephraim Fisher, Lincoln Fay, Wileott Har- 


wood, Emerson Johnson. 

THE WITNESSES FOR 

Benjamin Baldwin. Reside in 
Worcester — tend stable for Flagp: 
& Dodd, hotel-keepers — ^Mr. 
Whipple’s stable adjoins the 
hotel. I remember the death of 
William Stiles. De Wolf called 
me as I was cominp: from Flai^ 
& Dodd’s stable to the house, and 
said he had Stiles drunk in his 
sleigh ; asked me to help get him 
up stairs in Whipple’s stable, 
and laid him on a cot bed that 
was there. This was about 10 
at night. Stiles said nothing, 
seemed perfectly helpless; staid 
about five minutes; Mr. Samuel 
Stone was at the stable with De 
Wolf; I remained there but a 
few moments; Stiles was on the 
bed; he said several limes, he 
wanted to go home. De Wolf 
told him he should go home soon. 
I went back to the house and 
went to bed in a short time; De 
Wolf told me about 12 o’clock, 
that Stiles was dead; he said 
they had been to Bartlett’s and 
Cobleigli’s. 

Cross-examined. It was the 
practice of De Wolf to lie down 
on the bed when people were out 
late; the room was warm when 
I was there. 

Samuel Stone. Was kitchen- 
colonel at Flagg & Dodd’s Jan- 
uary last. De Wolf said about 
5 on the afternoon of Stiles’ 
death, that he had got to go away 
and would like me to take care 
of the stable; he -went away 
about 6 o’clock; a little after 10 
De Wolf came lo the bar room 


THE COMMONWEALTH. 

and took the lantern and key to 
get into the stable; he said he 
saw Stiles drunk in the sleigh 
and asked me if 1 would go down 
and help him, said I couldn’t go 
just then. In a few minutes T 
went to the stable. Stiles lay on 
his back in the bunk, with a buf- 
falo doubled up under his head. 
De Wolf sat in a chair; I staid 
al^ut half an hour. About ten 
minutes after I went in, Stiles 
said his hands were cold and he 
wanted his mittens put on. De 
Wolf got up and put them on for 
him. Stiles said he %vanted to go 
home. De Wolf said, "be quiet 
a little while and you’ll feel bet- 
ter, and then T’ll lake you home.” 
Stiles said he had lost a good 
deal of money by one person and 
anotlier. De Wolf said, "you 
haven’t last any thing by me, 
have you?” Stiles said, "yas, I 
have lost a good deal by you,” 
I staid throe or four minutes aft- 
er Baldw’in went out. Stiles 
tried to get up while I was there, 
but couldn’t — ^would raise him- 
self about half way and then fall 
back. Baldwin told me in the 
morning that Stiles was dead. 
De Wolf carried the scholars to 
school in the morning, and said 
he was going to see Stiles. ^ I 
went with him. About five min- 
utes after we got there, De Wolf 
and Mrs. Stiles went into a kind 
of closet and shut the door and 
conversed together. They staid 
about five minutes, then I came 
away. I saw Stiles on a bed in 
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a room at the left as I went in. 
This was^ a little after nine in 
the morning. 

Bodolphua C. Edwards. Was 
at Flagg & Dodd's tavern the 
night of Stiles’ death; saw De 
Wolf about half past ten in the 
bar room. He said there was a 
man at the bam drank, and he 
wanted some salt and water to 
give him. De Wolf, myself, 
Nathaniel Watson, and a man 
from Boston went out together. 
We found Stiles lying on a cot 
bed. De Wolf went for Dr. Hey- 
wood, and he came in about ten 
minutes after us. De Wolf told 
us before Dr. Heywood came, 
that he had been with Stiles to 
Bartlett’s and Cobleigh’s, that 
Stiles drank once at Bartlett’s 
and twice at Cobleigh’s; noticed 
a red streak on one side of Stiles’ 
neck; Stiles was still warm. 

Naihaniel iratson. Was at 
Flagg & Dodd’s the evening of 
Stiles’ death: went to the stable 
with Mr. Edwards, Mr. Mason 
and De Wolf; thought Stiles was 
dead when we first went in; De 
Wolf stepped to the bed and was 
going to give him some salt and 
water he had in a dish. In a 
very few minutes he went for the 
doctor. 

Alfred P. Bartlett. Saw vStiles 
about twelve o’clock at Whip- 
ple’s; had hired a horse to go to 
Holden, and returned about 
twelve o’clock at night; found no 
one in the stable, and went up 
stairs to call the hostler; saw a 
man lying on the bunk, called to 
him, and shook him, but received 
no answer; saw that he was dead 
— ^thought he died in a fit. I saw 
a ^d streak about his neck, 
which frightened me. In a few 
minutes Mr. Matthews and Mr. 
Hillman came from the east, and 


soon after Do Wolf came from 
the same direction; asked who 
the man was— De Wolf said Mr. 
Stiles. I asked what Stiles — ^Mr. 
Matthews said, *Hhe hump- 
backed man.” I asked what the 
matter was — ^De Wolf said the 
doctor supposed he was chilled 
through; asked wliere he found 
him — he said he found him in the 
yard by^ the side of a sleigh, with 
his hat in one place, and Ids coat 
in another. Mr. Matthews asked 
i£^ he gave him anything — he 
said, nothing but some salt and 
water. 

Dr. Benjamin F. Ileywnod. 
Beside in Worcester — have been 
a practicing piiysician about 30 
years. De Wolf called me to 
see Stiles late in the evening of 
14th January last ; said then* was 
a man dead at Fessenden’s tav- 
ern; told him if \\p was dead 
there was no use in my going to 
see him. He said he didn’t know 
whether ho was d(*ad or not ; n.skod 
him who it was; he said Mr. 
Stiles, that he found him in the 
street — ^lie didn’t know whether 
he died by intoxication or was 
frozen to death. 1 dressed my- 
self and went down — about elev- 
en by the clock on the stairs. I 
found Stiles; ho had n curvature 
of the spine; felt of liis pulse 
and heart, and made siitTicicmi 
examination to ascertain that he 
was dead. Do Wolf showed a 
silk hnndkercliief which he said 
he had taken from Stiles’ nc*ck, 
because it was so tight he didn’t 
know blit it would clioki* liim. 
He asked what he should do with 
the body, and said, ‘‘1 don’t want 
it here.” I told him he should go 
for a coroner, and he would do 
what was necei^sarj^; told him 
Timothy Bancroft was a coroner, 
and he rode away, but soon re- 
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turned without finding him: I 
then told him to go for Mr. 
Gates, the sexton, as he would 
know what should be done; no- 
ticed a little redness about the 
throat, but made no particular 
examination at that time. After 
the jury of inquest was sum- 
moned, made a post-mortem ex- 
amination in company with Dr. 
Green and my son. On the back 
of the neck, the blood had settled 
as is usual after death, iti front 
of the neck the red mark was 
very distinct. Whatever had 
been applied to produce stric- 
ture, was evidently removed be- 
fore the capillary circulation had 
entirely stopped. When a liga^ 
ture is applied constantly, as in 
hanging, the skin has a dry, 
bloodless appearance, somewhat 
like parchment. The neck was 
very short, and the windpipe, 
from the curvature of the spine, 
was crooked. We found no 
ecchymosis (effusion of blood) be- 
neath the cellular substance, but 
at a subsequent examination we 
found ecchymasis in one place in 
the muscle. The second exami- 
nation was made to ascertain 
whether the cartilages of the 
trachea were broken. In the 
stomach there was no trace of in- 
fiamukation or poison. The lungs 
were somewhat engorged with 
blood, but no more than is fre- 
quently observed. In removing 
the cranium, the saw went into 
the brain, and an unusually large 
quantity of black venous blood 
flowed out. The veins and ar- 
teries of the brain were sur- 
charged with dark blood; at least 
8 ozs. of blood in the vessels of 
the brain. There was no ap- 
pearance of effusion from the ves- 
sels of the brain, nor of lesion, 
ms in ordinary apoplexy; was 


satisfied from my examination, 
that the ligature about the neck 
was sufficient to check respira- 
tion, hut arterial action contin- 
ued to some extent afterwards, 
and the brain was therefore 
charged to repletion with venous 
blood; Hhould say that the cause 
of death was apoplexy resulting 
from strangulation. In apo- 
plexy from liquor, the blood in 
the arteries would not be so dark 
colored. A person dying from the 
effects of ardent spirits, would 
not be able to speak after he was 
perfectly under the influence 
of it. 

7>r. John Green. Have been a 
practicing physician in Wor- 
cester nearly 40 years; made a 
post-mortem examination of 
Stiles, in company with Dr. Hey- 
wood and son, about forty hours 
after Stiles’ death; we found no 
external marks of violence but a 
deep pink stripe, extending from 
the front of the neck to just back 
of the ears, on each side. It had 
the appearance of being caused 
by some ligature — could not have 
b(^n a cord, but something soft, 
like a silk handkerchief slightly 
twisted. There were no traces of 
poison in the stomach — the food 
was partly digested. The brain 
appeared healthy. The veins and 
even the arteries, were full of 
very dark blood — ^at least three 
gills. I think that death arose 
from apoplexy, caused by the 
ligature about the neck. I do 
not think a person could apply 
sufficient force to strangle him- 
self in this way. 

John Gates. Saw Stiles about 
twenty minutes past twelve, on 
the morning of January 15th, 
lying on a bunk in Mr. Whip- 
ple’s hamess room. I found Mr. 
Matthews and his tumk^ there 
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—did not particularly note 
BtOea’ appearand. De Wolf 
and mysw carried him down, 
put him in a sleigh^ and carried 
him home. De Wolf shaved him. 
Afterwehad taken off the clothes, 
ohemred for the first time the 
mark around the neck. When 
De Wolf came to my house, he 
said there was a man at the sta- 
ble, dead — that he found him in 
the road by a sleigh, and Dr. 
Heywood said he was chilled 
through — he was intoxicated, and 
in the habit of getting intoxicat- 
ed. While we were going to the 
stable, he said ^^you won’t catch 
me taking up another man in this 
way.” I asked him why — he said 
"by his dying on m^ hands, peo- 
ple may think all is not right.” 
I told him it was the duty of 
every man if he found another 
in trouble to take care of him — 
but the thought he shouldn’t take 
up another in that situation 
when he was alone. 

Oliver B. Webber, Worked 
for Stiles in August last digging 
a well. De Wolf came a number 
of times and asked if I thought 
I should get water — ^wanted I 
should persevere for ’twould be 
a benefit to Mr. Stiles, and he 
didn’t know^ but it would be to 
him. He said he had got part of 
Stiles’ property and thought he 
should have the rest in a year or 
sojj— he asked me if I thought 
Stiles would live a year. I told 
him I didn’t know but he was as 
likely to live, as either he or I — 
he thought he wasn’t, as he was 
rather a feeble man. 

James Pierce, Saw De Wolf 
frequently in the course of last 
summer.^ In July or August, De 
Wolf said, ^ I shall have more 
money within a year than I have 
now. I asked where he was go- 
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ing to get it — ^he asked if I knew 
Humpy StUes. I asked if he wu 
the man that put him in jail — ^he 
said he was, and he should have 
his property within a year; asked 
how much he would have — ^he 
said six, seven, or eight hundred 
dollars. I asked if he was a con- 
n^tion — he said no— if he had a 
wife— he said yes, but there was 
an understanding between her 
and him; asked if he was going 
to kill him, he said no, but he 
would die himself within a year. 

Charles Gates, Lived at Flagg 
& Dodd’s in January last; saw 
De Wolf between ten and eleven 
on the evening of Stiles’ death — 
he said Mr. Stiles came to the 
stable about six o’clock that eve- 
ning, and hired him to carry him 
out to (Bartlett’s) tavern, after 
they got to the tavern Stiles 
drank twice, they then went to 
old Cohleigli’s and staid there 
about half an hour — Stiles drank 
twice while there — they then 
came home; did not hear of 
Stiles’ death till the next morn- 
ing. De Wolf told me little 
Humpy Stiles w'as dead. 

Asa Matthews, Am a coroner 
— was called to visit the body of 
Stiles on the night of the 14th 
of January about 12 o’clock— 
went with my turnkey; found the 
body lying on a cot bed with a 
buffalo under it. A large red 
silk handkerchief was loosely 
tied about the neck, an old black 
silk handkerchief was rolled up 
under the right side of the neck, 
which De Wolf said he took off; 
asked De Wolf when he found 
him and how he come there. He 
said he found him in the fore 
part of the evening, down by the 
comer of the bam, beside an old 
sleigh ; said he heard a noise and 
went out and found him, he ap- 
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peared to be slewed and cold; 
asked if he knew where he had 
been that evening — ^he said, no — 
if he knew where he got his 
liquor — said he did not. He said 
he was acquainted with him, and 
had boarded in his family. 
When he found him he w^as the 
worse for liquor, and and he got 
the hostler to help carry him up, 
and laid him on the bunk — he 
then took a newspaper and sat 
down and read, until he fell 
asleep — ^when he woke up, he 
went to the bed and found Stiles 
almost dead, he then went to the 
tavern and called fwo men and 
then went for Dr. Heywood. Dr. 
Heywood came, examined the 
body, and told him he had bet- 
ter send for the coroner; told 
him I did not think it necessary 
to summon a jury, and told Mr. 
Gates he had better take the 
body home and lay it out. To- 


wards night the next day, I was 
induced by reports to have De 
Wolf arrested. The next morn- 
ing the body was examined; no- 
ticed a stripe round the neck, 
and quite a large mark back of 
the left ear, that looked as if the 
blood had settled. I have two 
letters with me, that De Wolf 
has written since he has been in 
jail. One he directed to Chat- 
man Warren was brought out by 
my turnkey, the other was taken 
from a man who was discharged 
on the 24th of Pebruarj’ — ^both 
are dated Feb. 23. [The letters 
were both produced and read by 
the District Attorney.*] I told 
De Wolf T had taken the letter 
away — ^lie said he was very sorry. 

Previous to those letters De 
Wolf had frequ^ndy said that it 
was a hard case for him to be 
shut ni> there, — ^tliat he was as 
innocent as J was. I told him, 


Worcester, Feb. the 23, 1845. 

* Mr. Tucker. I take it at this time to tell you that I have got 
myself in great trouble and I don’t know how that I shall get out 
of it, but I don’t know that they will hang me, but I think that J 
shall have to go to States prison, and if T do I shall stand a chance 
to get pardoned out, but there ain’t anything that will save me but 
one thing. 

I want you to tell Mrs. Stiles that I write this as a friend to her. 
Mr. Matthews come and told me that they was a going to take her 
and put her in here, and they had put a guardian over Mr. Ed- 
ward and was a going to take him from it. He said that they could 
prove tliat she had said that she should be glad if could get any 
body to kill him, and they could prove, that she and T had been 
contriving to kill him for five months back by the neighbors, and 
he said that she and I had been seen together for when William went 
down on to the street tliat was around the house and heard what 
we said, and he told me some things as it was, and I don’t expect 
that I can get rid of it for some have told things that I never knew 
of about me, and there is many against me that I can’t escape and 
now I want she should go clear, but if she can’t, and I think she 
better get some man to see to her things and go where they can’t 
find her. But she had better not take Edward with her for they 
won’t be so apt to find her. Now I do this so to give her warning 
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if he was, I didn't think he would 
be hurt. After a while he said 
he could tell me more about it, 
if I would promise to say noth- 
\ng about it, and asked if 1 
thoufrht he would be clear, if he 
could tell who did murder him. 
I told him 1 could tell nothing 
about it without I knew what he 
could tell; but I should advise 
him not to say any thin^ that 
would convict himself in any 


way whatever, — that if he was 
]>erfectly innocent and could 
bring: li^ht who did do it, 1 
thougrht it w'as his duty to do so 
and 'twould be a lienefit to him. 
He wanted to kiuuv if V.e told me 
these thinpi, whether I should 
have to state them if I w»as called 
in court. I told him that if 1 
promised not to state any thiiijuis, 
I thought the court w*ould not 
compel me to state them. He 


so that she can get out of the way for if she don't tliey will liave 
her, and now if yon know where she is yon be sure to help her out 
of the way tell her that to leave her things and tn have ycui see to 
(hem and to kee]) my things with hers, and if 1 don’t gcM out do 
what she has a mind to with them. I^ut 1 don’t want to have her 
brought to trouble and if .she don’t get secreted they will have her. 
Tell her not to think any thing alxuit her property but to save her 
own life for slie can gel her things .^nine way, but to gel out of tlie 
way. They tell me that there is hut one thing that will save in,\ 
neck, only to tell the whole stciry for they cotdd prove that she lunt 
I was knowing to it and if 1 do 1 want she .*«hould get out of tlie 
way first. But T shant own any thing yet. I can't writ<* any mon* 
for I hainH. got aiiv paper, so good-bve. Orrin l>e Widf. 

‘ Worcester, Feb. 2:id, 1815. 

Mr. Warren, Sir: — I take my j>en in hand to write a few lines 
to let you know that T am in trouble, and 1 want yon to eome and 
see me, for I don’t know that 1 ever shall .see you if you don’t come. 
I have got into the <\)unty House 1 don't know that 1 shall be able 
to get out verj’ soon, but I hope I shall by the mercy ol* (lod, for 1 
was flattered up to it although 1 didn’t kill him, but I was at blame 
about it for T told the one that did do it, 1 wi.sbed that be bad 
liquor enough to down him to kill him, and 1 was owing him fifty 
dollars at that time; and 1 said that T won’t grudge that, if any one 
would kill him, and she was — 

And 1 don’t think I shall gel off without going to the gallows, or 
to State Prison, but 1 hope that I shall be ]>repared for it, let it 
eome as it will. 

I hope that you will come and see me if you can, you must give 
my love to all the folks up there T am well at this time, and I hope 

tlwat you are all well, and 1 want yon to tell that I semd my 

love to him, and be careful w’hat coini>Hny he gets into, for if he 
don’t he will eome where 1 have come, to the gallows; but 1 am not 
so much to blame as some others are. Rut 1 shall tell the whole 
of it, and if they think that T had ought to be hung they will do it. 
But come and see me if you can. Good-bye, this from 

Orrin De Wolf. 


Chatman Warren. 
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then said that there were othen 
concerned in it| and others did 
it, hut he was perfectly inno- 
cent, — said he hired another man 
to do it. [The prisoner's counsel 
objected. The Coxjbt decided 
that it might be received unless it 
could be shown that the prisoner 
was influenced by hope or fear, 
to make t&e statement he did.] 
Have frequently been into De 
Woirs cell for the purpose of 
having conversation with him, at 
his request; never told him that 
the best thing he could do would 
be to make a confession, — ^the 
most I ever said, to encourage 
him to confess, was that if he 
was perfectly innocent, as he 
said he was, and if he knew who 
was guilty, he had better tell; 
may have said that I thought 
there was another person more 
to blame than he was, — said I 
thought there was another man 
knew more about it than had 
come out. De Wolf asked me 
-what I thought would be the re- 
sult, — if I thought the District 
Attorney would come up and let 
him out; told him no, 1 didn’t 
think what he had disclosed 
would amount to any thing. De 
Wolf first asked me into his cell 
about 1st of February. He said 
Mr. Stone was in the room with 
him, and Stiles was swearing 
and telling him he had cheated 
him out of $50. He told Stone 
he wished the d — — d rascal had 
liquor enough down his throat to 
kill him, — Stone said it wouldn’t 
be much of a job to kill him, — 
he told Stone he owed Stiles $50, 
and if he would kill him, he 
would give him that, — Stone 
said, for the $50 he would kill 
Um. He said he then went 
down, and Stone put his hand in 
Stiles’ handkerchief, behind his 


neck and choked him, and then 
came down and said he was ^ad 
enough, he guessed. He then 
went up and saw Stiles dead, — 
then went to the tavern and 
called two men, — and went for 
the doctor. Stiles’ wife knew 
nothing about it; told him i 
didn’t believe his story, but 1 
had thought of a way to test the 
truth of it, if he would consent 
to it. He wanted to know what 
it was; told him I would have 
Stone arrested that evening as 
accessary to the murder, and put 
in the cell adjoining, and after 
all was still in the house, he 
should commence a conversation 
with Stone, which I could over- 
hear. He said he couldn’t do 
that, because things would come 
out against him that would make 
his case a great deal worse than 
it now was. I asked him how 
that could be, if he had told the 
truth, — ^he said, "a man in my 
situation would tell most any 
thing, to save his own life.” 
After De Wolf knew I had the 
letter to Mr. Tucker, he said lie 
had bought poison once or twice 
for Mrs. Stiles to use, but he 
didn’t know whether she had 
used it or not, — he bought some 
to carry with him, the night that 
Stiles died. Mrs. Stiles told him to 
get some and put it in hot sling, 
and that would send it all over 
him, so he couldn’t throw it off, — 
said he did not use the poison, 
because he didn’t see any hot 
water about, and he was afraid 
of being discovered. 

John W, Lincoln. Since De 
Wolf has been confined, have 
been to the jail about once a week. 
I went once with Mr. Louis 
Dwight, and De Wolf began 
talking to him, but he said ’'if 
you have any confession to make. 
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you had better make it to the 
sheriff.” He then spoke to me, 
and I promised to see him in the 
afternoon. In the afternoon 
took him into the sitting room 
with Mr. Matthews, where his 
conversation was put to writing, 
and signed by him, and also by 
Mr. Matthews and myself as wit- 
nesses; never gave him any en- 
couragement to hope for escape, 
or commutation of punishment; 
told him he had no right to hope 
for any thing but death, — ^told 
him that any confession he could 
make, would do no good, except 
by making some atonement to 
society. He said afterwards, 
that his statements respecting 
Mrs. Stiles^ innocence, were not 
true. She had said she wished 
Stiles was dead, and wished 
somebody would put him out of 
the way, but she wanted it de- 
layed till the will was made. At 
one time she proposed doing it 
herself, and he procured some 
arsenic for her, but she had been 
afraid to use it. After the will 
was made, she frequently urged 
liim to do it, and it was under- 
stood that Stiles should be killed 
the next time he went out to Cob- 
leigli’s. He said he got some 
arsenic and carried it out with 
liim, but was afraid to use it, — 
it would be found in his chest, 
or trunk, at Whipple’s stable. 

Isaac Davis. Knew* Mr. and 
Mrs. Stiles and De Wolf; first 
knew Stiles in the fall of ’43 — 
was sent to appear for him as 
counsel, while he was in prison 
for a small debt; took a deed of 
trust for Stiles’ property. The 
selectmen of Shrew8bur>*, where 
he formerly resided, were de- 
sirous of having him put under 
guardianship, but I took the 


trust as a compromise. The deed 
provided that all hia property 
should go, at hia death, to boa 
heirs and legal representatives, 
or to such persons as he should 
by wall or otherwise, lawfully 
appoint to receive the eame. 
Stiles was about 40 years old, — 
his wife was married at 16 and 
is DOW about 23. The property 
by appraisal since his death, la 
about $1000, I did not hear of 
the will until after Stiles’ death. 
The signature is Stiles’. I noti- 
fied the selectmen of Shrewsbury 
of the will and pnfvisions, — they 
decided to oppose. Mrs. Stiles, 
and the guardian of Edwin, con- 
sented that the will should not be 
established, and nn administrator 
was appointed. 

James Howard. Witnessed 
Stiles’ will, at the request of 
Mrs. Stiles. I think De Wolf 
boarded there at the time. T do 
not know* w’ho wrote the will. 
Mr. Stik»s np|Kmred to be of 
Hound mind when the w*ill wus 
made, — liis health w^jui not very 
good. 

James Pretitlss. Was ealled 
upon by De Wolf to witness Mr. 
Stiles’ will, ill Oetoher la-^it. Mrs. 
Howard ealled for me about an 
hour afterwards. Mr. llow*nrd 
and De Wolf were pn^sent. 
Stih^ w*as on a lied. Mr. How- 
ard asked if he wdslied ns to wit- 
ness his will, — he said he did. 
Mrs. Stiles prodiieed the will, 
and w^e siirned it; had fi*equently 
seen De Wolf at Slihss*. 

Lvlher Cl. Mnnre. Saw De 
Wolf and Stiles at Bartlett’s tav- 
ern, about 8 o’clock on the night 
of Stiles’ death, — did not notice 
w*hether they had any thing to 
drink. 
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THE TESTIMONY FOB THE DEFENSE. 


Ruth Willard. Was in Stiles^ 
family as nurse, about a fort- 
night, six years ago last Decem- 
ber. While there, Stiles was sent 
to Worcester one morning on 
business, and was brought home 
at night apparently helpless. We 
got him into the room wliere his 
wife was, and at last she got him 
to bed and said if he went to 
sleep ho would do. All at once 
he jumped out of bed and went 
to the secretary and seized some 
razors. She took them away and 
got him back to bed. He soon 
grasped his throat with his 
hands, — we unclinched them with 
difficulty and he seemed almost 
lifeless. There were marks on 
his throat next morning, as if his 
fingers had slipped while he was 
grasping it. He was frequently 
intoxicated, and when he was, he 
was very violent, and wished to 
kill himself; knew Stiles for 15 
or 20 years, — ^lie always com- 
plained of poor health and short- 
ness of breath. 

Gideon Harlow. Was acquain- 
ted with Stiles, and used to see 
him frequently. He used to 
come home deranged and very 
noisy. At one time I was called 
in to assist his mother, — ^lie tried 
to get hold of his throat and I 
assisted his mother to prevent 
him, — ^he said repeatedly that he 
wanted to die. I was with him 
three times in similar turns, — at 
each time he was very violent; 
never saw Stiles drink any thing 
stronger than water, but should 
judge from appearances that he 
was intoxicated. 

Rudolphus C. Edwards, We 
told De Wolf that he had better 
not tell the doctor that he had 


been on a spree with Stiles, be- 
cause it wouldn’t sound well, but 
that he found him out doors 
somewhere, drunk, and took him 
in to get him soW. Nathaniel 
Watson and a Boston man were 
both with us at the time, — ^Mr. 
Watson joined in this advice. 

Nathaniel Watson. Joined in 
Edwards’ advice — ^think I did not 
merely give my assent to it, but 
repeated it myself. 

Thomas B. Eaton. live in 
Worcester, — ^was sexton from 
1821 to 1836, — have frequently, 
almost always, observed dark 
blood settled on the neck after 
decease. 

Dr. Rufus Woodward. Am a 
physician. Saw the body of 
Stiles about twelve days after 
death, at the tomb, in company 
with Dr. Benj. Heywood. The 
coffin was removed to the door, 
and the door left open; looked 
at the neck carefully, but saw no 
red mark. We took out part of 
the trachea and the larynx, — ob- 
served no indentation or wound. 
There was a redness on the back 
of the neck extending behind the 
ear, but I thought it nothing un- 
usual. 

Dr. Joseph Sargent. Have 
been in practice most of the time 
since the fall of 1837; have been 
accustomed to make post-mortem 
examinations. I have never seen 
a case of strangulation, and can 
speak of the symptoms only^ as 
they are represented in Medical 
Works. In strangulation the 
blood is said to be congested on 
the lungs, — ^it is my opinion that 
the amount of congestion de- 
pends upon the amount of force 
applied, and the length of the 
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agony; eannoi eonceivo of a man 
strangled by a ligature, without 
congestion of the lungs. If force 
enough is applied to prevent 
respiration, think the effect 
would be to leave clotted blood 
in the heart. I should not be 
able to draw an opinion of the 
cause of Stiles’ death from the 
medical testimony that has been 
given, — it docs not satisfy me 
that deatli resulted from the 
pressure of a ligature around the 
neck, — the state of the brain tes- 
tified, might have resulted from 
disease. 

Dr. William Worlcman. Have 
been a practicing physician over 
20 years, — liave been accustomed 
to make and see post-mortem ex- 
aminations. From the testimony 
presented in this ca.se, T should 


not be satisfied that Stiles died 
from strangulation; should not 
Iwe satisfied to fonn an opinion 
relative to strangulation, in this 
iiKstance, witliotit an examination 
of all the internal organs. 

Dr, Samuel B. Woodward. 
Reside in Worcester; am super* 
intendent of the Hospital; can- 
not form a satisfactory' opinion 
as to the cause of SlilW death, 
from the medical evidence that 
has biMMi given — should not think 
the mark on his nock wiis so 
large as in many cases 1 have 
knoAvn when life has been re- 
stored. It' a man had a curved 
back and a short neck, and hi.s 
head was nnsnp)H)rted. his posi- 
tion wonld be favorable to con- 
gest ion of the brain. 


IX RKHrTTAl 


Dr. B. F. Bey wood (recalled). 
The skin on (be front part of 
Stiles' neck was brought to me 
from the tomb — the marks are 
distinctly to be seen. Dr. Green 
and myself examined i! at the 
time, sufficiently to satisfy our- 
selves as to its cause. 

Dr. F. Beywood. I wont to 
the tomb to reint»ve the heart, 
lungs and skin of the neck. 
There has becfi nothing put upon 
the skin to color it. It has been 
presen-ed by simply drying it on 
a board. 


John />. Goddard, Reside in 
Shrewsbury — have known Riitli 
Willard nbonf .*10 years. She has 
lived in Shrewsbury till w'ithin 
four or five years — her general 
re]>iitntion in tlie neighborhood 
for truth and veracity, is not 
very' good. 

Alonzo Stiles. Am the brother 
of William Stiles; lived about a 
mile from William at the lime of 
the birtli of his eliild — he was at 
my' house at tlie lime; never 
knew of his trying to commit 
suicide, or being subject to fits. 


The defense was opened b,v 3/r. Bulloch and closed by Mr* 
Thomas. 


ARGl'MENT OP THE DISTRICT ATTORNEY 

ilfr. Wilkinson. Qentlemen of the jury': I am aware that 
this case is an important one to the defendant, but it is 
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equally so to the community, and no sympathy for the pris- 
oner ahoold be allowed to interfere with the administration 
of justice. It is important that it dionld be distinctly under- 
stood that the laws are to be executed with strictness, for if 
the notion goes abroad that the murderer mty escape by a 
want of firmness on the part of jurors, the aasassin who was 
halting in his purpose, is encouraged, and the jury that hesi- 
tated to return a verdict against the crimini^ becomes re- 
sponsible for two deaths instead of one. It is the duty of the 
jury to judge merely of the fact, without regard to conse- 
quences, and in forming their judgment they must act faith- 
fully and truly according to the light they possess — they 
must form their opinion from such evidence as the criminal 
leaves them which in most cases is wholly circumstantial. The 
fact that the innocent have been sometimes condemned on 
circumstantial evidence, should have no weight on their minds 
for the same objection might be urged against all testimony. 
A man may swear falsely, as well as a train of circumstances 
deceive and in some cases, indirect evidence may be even 
more satisfactory than the assertions of an eye-witness. Col- 
lusion of witnesses upon a story that will completely con- 
vince the minds of the jury is easy, but when different indi- 
viduals testify to a variety of incidents without being aware 
of their mutual connection, if these incidents all tend to a 
singTe point, the weight of evidence may be overwhelming. 

The prisoner’s counsel have insisted that De Wolf had no 
time to kill Stiles — ^if the evidence proves this, does it not 
also prove that there was no time in which •Stiles corild have 
diedf The witnesses testify about how long they were in the 
stable, and their testimony is not sufficiently exact to warrant 
the conclusion drawn in his defense. The death of Stiles is 
admitted, and even if death were caused by suicide, De Wolf 
was present, and must have known the fact. What other 
than a sinister motive, could De Wolf have had, in carrying 
Stiles to the stable against his expressed desire, instead of 
taking him homef 

The debt to Stiles, for which De Wolf had been once im- 
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prisoned— the insinnationg he repeatedly made, that he riionld 
soon come into possession of Stiles' property— the falsehoods 
by 'vrhich he deceived the Doctor and coroner, for which the 
advice of others does not excuse him — ^the results of the post- 
mortem exa min ation— -every fact and circumstance in the 
evidence, is consistent with the hj'pothesis of strangulation 
by the hands of De Wolf. Much stress has been laid on the 
imperfect character of the post-mortem examination. Was it 
really imperfect, and even had there been no such examina- 
tion, the evidence would still be conclusive. Tt is not neces- 
sary that the body should be examined in every ease of sup- 
posed violence. This is one of the modes of proof, but not 
the only one. But was not the examination sufficiently thor- 
ough? The brain was carefully observed, and it was found 
that death evidently resulted from apoplexy ; a cause for the 
apoplexy was then sought, and discovered in the mark on 
the neck. Everj'thing was noticed that was necessary to sat- 
isfy the physicians who were present, and the medical wit- 
nesses for the defense themselves admit, that it is not neces- 
sary for physicians to enter so fully into details, to judge 
from their own observation, ns in forming an opinion from the 
reports of others. 

When the mark on the neck was discovered, the prisoner 
began to talk of taking a handkerchief from Stiles' neck, but 
Stiles’ handkerchief was still about his neck. He remarked 
to Gates, “you won’t catch me taking up another man in 
this way,’’ — ^he was elos<*ted with Mrs. Stiles on the morning 
after the murder — ^he wnrfe while in prison to apprise her of 
her danger — he states in his confession, precisely how the 
murder was committed, and his statement corresponds exactly 
with the mode indicated by the physicians — how can we ex- 
plain all these circumstances, unless there w'as guilt on his 
part? 

THE CHARGE TO THE JURY. 

Shaw, C. J. Gentlemen of the jury; We are now ap- 
proaching the close of this most important and deeply in- 
teresting cause— a cause whose momentous and solemn issnSB 
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impose a high degree of responsibility both upon the Court 
and upon the jury. Nothing might reconcile us to such a re- 
sponsibility, but the stem necessity of maintaining the su- 
premat^ and integrity of the laws. Unless we do that, we 
prove recreant to the solemn trust which society has reposed 
in us, and which the public good requires us faithfully to 
fulfill. The laws must be strictly carried into effect, while 
the rights of the accused are entitled to all the consideration 
which is guaranteed to them. You are selected therefore, for 
a duty which imposes upon you a high responsibility. . . . 
Now, gentlemen, being thus constituted, and being consti- 
tuted to act in accordance with truth and justice, there re- 
mains nothing more to be done but to obtain all the light 
that can be found, and render that judgment which the prin- 
ciples of law and equity require. If that is done, we have 
performed all our duty. If an error should happen to be 
made after carefully considering the (lucstion, and after care- 
fully weighing the evidence and deriving conclusions by the 
aid of those means which arc specified as the best, it would 
be an excusable error. “To err is human,” yet this should 
not deter us from acting under the weight of high responsi- 
bilities. . . , With these remarks, gentlemen, I propose 

now to proceed on the part of the Court to the exercise of 
that duty which devolves upon us. It belongs to the legisla- 
tor to prescribe the punishment, and if the offender is en- 
titled to mercy, it must proceed from the peculiar prerogative 
of the executive power. In all free governments, laws are 
not instituted that have not some avenues of mercy. Every 
government which is not so constituted is an imperfect gov- 
ernment. Mercy arises after conviction has taken place, and a 
jury would depart as far from the exercise of their functions 
in refusing to convict upon the evidence of guilt, in conse- 
quence of an improper assumption of clemency, as th^ would 
in refusing to acquit ui)on just grounds of innocence. . . • 
The defendant, gentlemen, stands charged witii the crime 
of wilful murder — ^the highest crime known to the law. The 
question is, whether he is guilty of the offense. It turns out 
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to be merely a question of fact. It is the duty of the Court 
to instruct the jury in all points relating to the law and evi- 
dence, and to determine what evidence is admissible; while 
it becomes the duty of the jur>" to make application of that 
evidence in accordance w'ith the principles of truth and jus- 
tice. The question is, therefore, one of complicated law and 
fact. 

The prisoner at the bar, gentlemen, is charged with the 
wilful murder of Wm. Stiles. In order that you may under- 
stand the nature of the offense, it is necessnr>' that you 
should undci*stand tliat this crime is the highest known in 
this commonwealth. While there exist various spe^cics of 
homicide, you will perceive W'o are not called here to discuss 
at large the principles of homicide. Sometimes the fact of a 
homicide is beyond all reasonable doubt, but at others, diffi- 
cult questions may arise, whether the act was justifiable or 
otherwise. In this case, however, tin* question is whether 
the defendant took the life of the victim or not. If so, it 
must have been a malicious homicide: therefore, if the charge 
is sustained at all, if the death of Stiles w’ns occasioned by 
strangulation more or less violent, it must have bwm from a 
wilful and malicious design. Whatever else may have been 
the motive, there is no ])art of the defense which show^s any 
justification. If this fact is proved, its charactfT is beyond 
all doubt. It bears all the characteristics of malicious homi- 
cide. Whether the motive may have been the possession of 
the w’ife, or the property of the deceased, or wdiatever else, 
the law regards it as an unjustifiable homicide. Wherever 
there is premeditation, a preconceived design, a previous 
threat, or an expression of malice, the oidy y)resumption can 
be that the homicide is malicious. If this act, then, wms com- 
mitted as charged in the indictment, it was an act of homi- 
cide unjustifiable and malicious, and falls under the de- 
nomination of murder. 

Gentlemen, has a homicide been committed? If the life of 
the deceased was taken or destroyed by the hand of another, 
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was it done by the hand of the prisonwf Theee two qnes* 
tiona will therefore, occupy your attention. 

If the deatmction of hnnum. life is attained br human 
meani^ no matter how'near his end, no matter what his cir> 
cumstances may be, the victim is entitled to the hope of re> 
eovery, and his life is under the protection of the law, and to 
take such a^ife is an act of homicide. Now, was the life of 
Wm. Stiles destroyed under these circumstances t One faet 
is beyond all doubt On the 14th of January last, he was 
living, and on the evening of the same day, he was dead. The 
question is then, how did he come to that end! Examination 
after death is one of the imans by which the cause of that 
death may be ascertained. after death, the indications 
were such that the strong probability is that he died from 
some pressure or violence about the head, it becomes a matter 
of importance to determine whether it was occasioned by the 
deceased himself. There may be a condition of things on a 
post mortem examination to show that death could not have 
been occasioned by strangulation, and then the inference 
would be that it was affected by disease, and so vice versa. 
But if the circumstances are such as to apply in both cases, 
nothing more is established than that death was occasioned 
either by one or the other. You go then to the other cir> 
cumstances to ascertain what was the fact. The question 
then is, whether the cause of death was apoplexy by disease 
or apople^ by strangulation. 

' (Judge Shaw here introduced illustrations, and quoted 
some parts of the testimony in the case, which tshowed con- 
clusively that the death of Stiles could not have been caused 
by apoplexy from disease, but that it must have been by acci- 
dental or intentional strangulation.) 

If the circumstances and the appearance indicate that there 
was an accidental, or an intentional homicide, then, gentle- 
men, it is for you to determine which. But before proceed- 
ing to this part of the case, I will submit two or three re- 
marks with regard to the evidence which has been adduced 
before you. The English law provides that, whore a death 
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has oecnrred from violence, a suitable and competent officer 
shall proceed to the spot for the purpose of investigating the 
cause and instituting such inquiries as may be proper, in 
order that the facts may be properly stated, so that the pub* 
lie may be satisfied there was no crime or carelessness in the 
case, or if otherwise, that the crime may be charged upon its 
author. Such was the course pursued, and such was the 
mode of examination adopted in the present case. Now what 
is the value of the evidence on such an examination, and the 
facts which it brings here, but to derive testimony from which 
to form opinions. Opinions are no more evidence on medical 
subjects than on any other. But in matters of unknown ride, 
men are called to examine and give opinions because those 
who are not learned or skilled are incapable of forming cor- 
rect conclusions. But when they have given their opinion 
and come here to dictate it before you, both parties have a 
right to question and examine them. Opinions, therefore, in 
such investigations are deserving of great weight and consid- 
eration, and greater liberty is allowed because they are 
opinions which unskilled persons cannot ^ve. 

Those who were called on this occasion were Drs. Heywood 
and son, and Dr. Green. Whether others should have been 
called was a matter for the Coroner to determine. It docs 
not appear whether others were called, nor whether any ob- 
.icetions were offered against it. Be that as it may, gentle- 
men, you have now one question to decide. It is whether 
this death was occasioned by strangulation or something ap- 
plied to the neck. A very small amount of force would be 
sufficient to destroy the life of a person prostrated by disease, 
debility or intoxication. But was there any force applied to 
produce death in this case? Tt is proper you should bear in 
mind that the more feeble the person the slighter would be 
the physical force necessary to destroy life, and this circum- 
stance of itself would leave less evidence of the crime. Then 
what are the facts in this case. 

Stiles was a resident of this village. He was a diseased, 
deformed, and feeble man, possessing a small property, and 
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given to habits of intemperance, sometimes excessive. He 
had expended a part of his property under circumstances 
which induced the officers of the town to make application 
for a guardianship over him. Instead of a guar^anship, 
however, trustees were appointed to take charge of his re- 
maining property. He could not therefore spend his prop- 
erty during his life time. Thus he was situated in the sum- 
mer and fall of 1844, and during the winter until his death, 
doing but little work and living generally in idleness and in- 
dulging in intemperate habits. It appears that on the night 
in question, De Wolf took him in a sleigh (whether at his own 
request or not does not appear), about four miles from home. 
They left the stable where De Wolf was employed about 7 
o’clock in the evening and were absent about three hours. On 
his return, De Wolf left Stiles in the sleigh, at the stable, and 
went to the room of Samuel Stone who was employed in the 
adjoining hotel, and with whom he had left his key with a 
request that he (Stone) should attend to the stable while he 
was gone. Having aroused Stone who was in bed, De Wolf 
asked for the key and lanthom, at the same time desiring 
Stone to go down to the stable with him, as he had got a man 
there drunk and wanted some help to get him in. Stone 
could not go on the instant. De Wolf then went down and 
called on Baldwin, another inmate of the house, for assist- 
ance. Baldwin aided in getting Stiles out of the sleigh, and 
De Wolf carried him up stairs into the harness room and laid 
him on the bunk, covering him with a buffalo skin and fold- 
ing another under his head. In the course of an hour of two, 
it is quite manifest that he died either from disease or strangu- 
lation. It is for you, gentlemen, to say which. 

Now, if the question depended solely on the anatomical 
examination, and that examination leads you to doubt to which 
cause this death is to be attributed, but that it was attribut- 
able to one or the other, then you are carefully to inquire 
which. If you are satisfied that it could not be a suicide, then 
you are to inquire whether it could have been from external 
violence, and whether such violence was used by this defend- 
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ant. In determining this point, you are to look at the mo- 
tives, the time, and the eireumstanees. 

It is proper, therefore, to look at eireiimstantial evidence. 
It is contrary to positive evidence. "Wlien it is introduced, it 
does not profess to be positive proof. It is therefore to con- 
nect one fact with another, and the inference which is drawn 
must be one which may be proved to be fact from the connec- 
tion of all the circumstances. It has been said that a cas(» of 
circumstantial evidence may be more plain than one asserted 
by positive evidence. 

One witness may testify to one circumstance, another to 
another circumstance but both tending to establish the same 
fact. 

A case may consist partly of both positive and circum- 
stantial evidence, and this may be of that class. All the cir- 
cumstances go to show that the prisoner had the motive to 
commit the crime charged in the indictment, and W’hen you 
find the act done, you must invostigati* carefully all the cir- 
cumstances connected with its commission. The eonfession 
of the defendant, is partly pasitive, and partly circumstan- 
tial. It is positive so far as it corroborates tlie circumstances, 
proved. It is eircuiiistantial, so far as it iweals a great 
variety of eireumstanees connected with the net. l^iit the 
cjiiostion is tioav as to the confession made and the circum- 
stances under -which it is made. The party knows wh(‘thcr 
they are true or not. If tlien you have evidence that it was 
honest and sincen*, then you may attach greater weight, to 
those circumstances. If there -were facts or eireumstanees to 
excite hojies or expectations of escape then you are to look 
ear(*fully at the eonfession itself. You are to inr|iiire whether 
it was honest and sincere or %vhetlie?- any indueements were 
offered to entrap him into a confession. If it appears that 
a man has be^en sedueed by his own feelings, or, that there 
have been other circumstances to draw out a confession under 
the anticipation of pei*sonal benefit or release, then, gentle- 
men, you must reject it as Iwdng untrue. But if he makes it 
in the absence of motives or indueements of such a nature, it 
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may be received as very satisfactory. There is one other fact 
of importance in the case connected with this confession and 
one which may test its truth. Mr. Mathews testifies that 
after De Wolf had made this confession to him, he (Mathews) 
told him he did not believe his story but thr ' he had tiiought 
of a way to test the truth of it, if he would cuisent to it. He 
(the prisoqer) wanted to know what it was. Mathews told 
him he would have Stone arrested that evening, as accessory 
to the murder, and put in the cell adjoining, and after all 
was still in the house he should commence a conversation 
with Stone which he could overhear. He (the prisoner) said 
he couldn’t do that, because things would come out against 
him which would make his case a great deal worse than it 
now was, alleging that a man in his situation would tell most 
anything to save his own life. Now is this confession com- 
petent and credible. It is for the court to ascertain whether 
the confession was made under proper circumstances to be 
admitted as evidence. If the person accused is persuaded or 
induced by fear or any improper motive to make confession, 
the Court will not i>ermit it to be introduced and it would be 
rejected. The letters written by the prisoner have an inti- 
mate connection with his confession, and are evidence because 
they were written under circumstances of no fear or per- 
suasion. One speaks of trouble and alarm, etc., but has no 
important bearing upon the case. The other dated on the 
23rd of February, and addressed to the wife of the deceased 
is more important, but both are competent evidence, and may 
be received as such, so far as they corroborate the confession. 
The court were of the opinion that no inducements were of- 
fered the prisoner in order to draw from him a confession, 
and it was therefore admitted as evidence. In order to make 
it more full and complete, Mr. Lincoln, the dieriff, who was 
present, told him to say nothing to him in confidence, as it 
would go before the District Attorn^. The prisoner was 
taken from his cell to the room of the jailer, and each sen- 
tence of his confession was read to the prisoner, who sol- 
emnly asserted that all was true. It was then signed by him- 
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self, and by the sheriff and jailer as witnesses, and after* 
wards laid before the attorney. The defendant was told that 
his confession eoald be of no advantage to him as it exhibited 
no proof against others whom it implicated. The prisoner 
farther stated that that part of his confession relating to 
Mrs. Stiles, was not true, he admitted the illicit intercourse 
and said that Stiles was a diseased and intemperate man and 
that his wife wished him dead ; that he had procured poison 
for her to administer to him, which she was afraid to do; and 
that afterwards he had agreed at her solicitations to give 
Stiles the poison himself, that he procured arsenic for that 
purpose, having been told by Mrs. Stiles to mix it with hot 
sling before administering it to the deceased. Under all 
these circumstances thei*efore the paper containing the con- 
fession is competent evidence. 

Now, gentlemen, the question for you to determine is how 
far all the circumstances in this case taken in connection 
with the confession itself go to establish the proof of a mur* 
dcr committed by the hands of the pri.soner, althoufdi he 
States in the confession that the act was not done b.v himself 
but by another; yet the jury are to take it ns it is, rejecting 
what seems to be untrue or uncorroborated and receiving as 
evidence what appears to be substantiated by the testimony 
which has been introduced. 

Now, coming back to the question, whether this crime was 
caused by external influences, slight or considerable T If you 
are satisfied that those influences were used by the defend- 
ant, then he is guilty of the charge ; if not, he is not guilty. 
If this death was caused by violence on the part of De Wolf, 
then it is a homicide. 

Now, gentlemen of the jury, was there a motive t This 
depends on evidence, partly coming from bis confession, 
partly from other evidence. Although the confession does not 
admit that he did it, it does admit that he procured it to bo 
done. The guilt would be the same as if the crime had been 
committed by his own hand, he being present, aiding and 
abetting. In maldng a confession he might have supposed 
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otherwise, or that he should escape with a lighter punish- 
ment. But it must be considered in every part. If the facts 
stated or any part of them are inconsistent with the other 
evidence, then these may be excluded. Gentlemen, what are 
the facts in corroboration f In answering this question yon 
will consider the previous intimacy of the defendant with the 
wife of the deceased; the testimony showing illicit inter- 
course between them, the complaints frequently made by 
Stiles respecting the intimacy and intercourse, and the fre- 
quently expressed expectations of De Wolf; to get possession 
of the property of Stiles. How far, now is the confession 
corroborated by these circumstances. De Wolf admitted his 
expectation that the property would be his, alleging that it 
was $700 or $800, in amount, that he should receive it by 
the wife of Stiles. He frequently spoke of his expectation 
of having money by and by, that he should not always drive 
a truck team; and when asked by one of the witnesses how 
it was, he said “through Stiles,” stating that he would not 
live a year, and that he had an understanding with his wife. 
These circumstances are corroborated by Flagg, Webber, 
Gates and Pierce, and taken in connection with his confes- 
sion, have a very important bearing upon the case. 

Then, gentlemen, yon will look at the opportunity which 
the defendant had to commit the crime. It is not easy to 
determine howr men would act under such circumstances. It 
is evident that there vras a plan between the prisoner and 
Mrs. Stiles to entice the deceased, to go oxit to Cobleiglis. 
This eireumstance bears strongly upon the question, as it 
shows a singular relation between these parties. De Wolf 
went often to the house of Stiles, was an inmate of the family, 
yet as a reason for taking him (the deceased) to the stable 
on the night of his death, he said he would rather detain 
him there than carry him home on account of his wrife. If 
Stiles was not accustomed to come home intoxicated and if 
his wife was not accustomed to have him at home in that con- 
dition, then the motive assigned was a good one. 

Now as to the time. It is contended on the part of the de- 
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fense that there was no time when this offense could have 
been committed. When witnesses speak of a few minutes 
their testimony does not admit of a very great accuracy. If 
the prisoner committed this crime, he would have done it 
under such circumstances as would be the least likely to sub- 
ject him to suspicion. 

According to his confession he could not have done it at 
any other place than at the stable. One of the witnesses has 
stated that a much less degree of force would produce death 
while in a state of intoxication or debility from any cause*. 
If then the defendant had no good motive to carry Stiles 
home but to keep him in his power, then it was a stronger 
circumstance. Another fact which bears strongly, is the con- 
tradiction made by the prisoner in the morning. He was 
advised not to tell where he had been, as it would not look 
well, but would operate to his prejudice. This may account 
for the fact that he did make a false* representation. If a 
man gives a false account afterwards it shows that if he told 
the truth in the first iiistanee his fears have eitluT been ex- 
cited, or that h<* has been advised to make a different state- 
ment. 

A great numlwr of witnesses have b(‘C*n called in this ease 
whose testimony you will have before you. The evidence of 
one of them has been introduced to show an inclination on 
Ihe part of the dec«»ased to apply his hands to his neck for 
the purpose of committing suicide. This evidence, however, 
is not material. Tin* testimony also of Drs. Woodward and 
Workman is entitled to great consideration. ... I am 
reminded by my associates that there is one part of the evi- 
dence which it is more necessary to speak of. It is the second 
letter written by the prisoner while in confinement, which 
was carried out concealed in the sleeve of a person about leav- 
ing prison. I have remarked that it was not written under 
the influence of hope or fear. So far then as the contents of 
that letter arc connected with the confession and b?stiniony in 
this case, they go to show, that the prisoner had a criminal’s 
sense of conscience, and you will bear in mind that he sought 
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to induee the wife of Stiles to screen herself, or to escape. 
This, therefor^ is a strong point. With these views yon will 
take this important case and after a careful investigation 
render such a verdict as it requires. It is important that 
the laws should be administered according to t^ principles 
of Justice and Truth, that the guilty may not escape, and 
the innocent shall not suffer. If the law accomplish that, it 
is a perfect law. You will therefore, carefully consider the 
evidence which has been laid before yon in this cause, in 
order that yon may do justice to tiie defendant and to the 
country. 

THE VEBDIOT AND SENTENCE. 

The case was submitted to the jury at 7 o*clook in the 
evening and at 10 th^ came into court with a verdict of 
QwUy. The Court then adjourned to Friday morning at 8 
o’clock, June 13. The prisoner was placed at the bar. The 
Chief Justice addressed him in a forcible and feeling manner 
for 20 minutes, and at its close pronounced the solemn sen- 
tence of the Court, which was “that you, Orrin De Wolf, be 
taken to the prison from whence you came, from thence to be 
removed at such time as the executive may direct, to the 
place of execution, where you shall be hanged by the neck 
until you are dead, and may God in his infinite goodness have 
mercy on your soul.” 

THE CONFESSION AND COMMUTATION. 

I, Orrin De Wolf, now in confinement in the jail in the Connty 
of Worcester, on the charge of having committed the mnrder of 
William Stiles, would represent that in November last 1 brarded 
in said Stiles’ &mily, that on the night of the town meeting in 
November, Stiles told his wife to get into bed with me. I had 
already gone to bed, that she at first refused, bnt afterwards she 
complied. I told her that I had a bad disease, but we had carnal 
knowledge of each othw after that night. We, all three, slept ^ 
gether frequently. I went to the employ of Whipple on the l^h 
December, and boarded with him. About a week after, I first had 
intercourse with Stiles’ wife, she conamunioated to Stiles, that she 
had caught the disease, he then charged me with having communi- 
eated the disease to his wife and said I must get her cured, or be 
would make a diflScuHy about it. I went to Dr. Sargent and told 
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him that Stiles wished him to go and see his wife, and he visited 
her — after some days, as she did not get better, he said if she 
not get well by the first of January he should leave her; or he 
would kill me if he had to wallow to his knees in blood— 1 said to 
him that I told hk wife that 1 was diseased; he said that he did 
not know any thing about it. Things continued in this manner 
until Monday night before Stiles’ death— 1 went to Stiles’ house, 
Stiles was absent, his wife told me I must look out for Stiles, that 
he did not do me some injury; Tuesday night I went to Stiles’ 
house, when I went to supper, Stiles said he wanted to go on a 
spree; I told him that if he would come down to the stable, I would 
take a horse and go out with him — he came down in about an hour. 
1 was harnessing a horse. I asked him wliere he wished to gof He 
said that he would go to Cobleigh’s. He inquired if I ihoiight Cob- 
leigh had any ginf said I had ^ttcr carry some out. I took a bot- 
tle and got a pint at the apothecarys’ on the pretense of wanting 
it for a sick horse. We went to Moor’s tavern, stopped there. 
Stiles went in and drank there twice — ^went from there to Cob- 
leigh’s, on foot. At Cobleigh’s I went in first; Stiles came after. 
I went out and spoke to Cobieigh, told him that I had brought 
some gin, told him not to let Stiles know that I had brought it, but 
if he called for any to let him have it. Stiles soon called for some, 
and we all drank of it. Stiles drank three times, and waa much 
intoxicated. I then went for the horse and sleigh, and Cobleigli 
assisted in putting him into the sleigh. 1 then brought him to the 
stable. I unhitched the horse, drew the sleigh into the ham, and 
with the assistance of Baldwin carried Stilts upstairs and laid him 

on to the bed. Baldwin staid a few miimtes when came in, 

they soon both went out. After a short lime again came 

in. inquired if Stiles had any projierly? I told him that 

he had, we were talking about it, when Stiles said that he had lost 
a good deal. I said to him. that he need not whine, that ho would 
lose nothing by me (T then owed Stiles t’lO), he said, “Von lie, Ood 
damn yon! and tliat is not nil, yon have given my wife a disease.” 

He rose up as if he was coming at me. T s<nd , “T wish that 

he had liquor enough down him to kill him.”* said, “Wliy 

don’t you kill him.” I said flint, “1 want to kill him.” said 

that “he had as lief kill him as kill a snake.” T then told him that 
I would not grudge giving any one the $50, that would do 
it. He said that he would do it for half the money. I 
fold him that if he wanted to do it, to do it, and went out, unhar- 
nessed the horse, fixed the bedding and took care of him for the 

night. In about ten minutes came down. I asked him if he 

had done itf He said flint he had. He WTnt out of the barn. I 
went up, took hold of Stiles and spoke to him, supposed him dead. 
T went then to the house and told them that there was n man at 
the ham, either very drunk or dead. Nathaniel Watson and Ed- 
wards went there, advised me to go to the doctor’s, which I did 
and afterwards went for the coroner and sexton — told Watson and 
Edwards where I had been. They advised me not to let it be 
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known, but to say that I found him in the street, which I did to 
other people. In company with the sexton I carried Stiles home. 
His wife asked me if I had killed himf I said, no. She said she 
was glad that I had not killed him, that she had rather that he 
should be brought home so than brought home drunk. 

The next morning came into the bam. I asked him how 

he killed Stiles T He said that he put his hand into his handker- 
chief on the back side of his neck and drew it so tight that he 
could make no noise. He asked me when I was going to pay himf 
I told him iU9 soon as 1 could get the money. He said that I must 
say nothing about his killing Stiles. I told him that there was a 

mark about his neck (Stiles). proposed our seeing Stiles. 

We went to Stiles’ house, saw the mark. After we came out of 
the house said tliat he thought the mark would not be no- 

ticed. Mis. Stiles, when I boarded in her family, said that she 
had married for her husband’s property, and in spite against her 
family and wished she could get rid of him. I might then have the 
property, if I would take her with it, and I refused to have any- 
thing to do about it. I commenced boarding with Stiles about the 
middle of April last and within a few weeks I had illicit inter- 
course with Stiles’ wife, and this continued until Stiles’ death. 

Orrin De Wolf. 

Worcester, Feb’y 20, 1845. 

Some time after, the jury that convicted him recommended 
tliat his sentence should be commuted to life imprisonment on tlic 
ground that he was but 18 years of age, weak-minded and ignorant, 
and easily influenced by others. A number of petitions, signed by 
prominent citizens of Worcester County, requesting commutation, 
were filed in the executive department, and the Committee on Par- 
dons, after having granted a hearing and considered all the circum- 
stances in connection with the case, advised and recommended that 
the Governor should commute the sentence of Orrin De Wolf lo 
imprisonment for life in the State Prison, and a formal commuta- 
tion of sentence was issued August 29, 1845. 



THE TRIAL OP ALEXANDER WHISTELO FOR 
BASTARDY, NEW YORK CITY. 1808. 

THE NARRATIVE. 

A dissolute woman in New York City eharf^ed a negro 
coachman with being the father of her ehild which he denied, 
and the infant, when produced, ])roved to be white. The 
question that the Court had to deeidi*, was, could such things 
be? Dr. Mitchill, the great expert of the day, thought the 
thing quite possible, but although lu^ fortified his opinion 
with much learning and much authority from history, sacred 
and profane, the Court decid«Ml that the woman’s ohiini was 
not proved. 

THE TRIAL.' 

7a the Court of General !<eii,<ions. New York August, 

1808. 

Hon. De Witt Clinton,- Mayor. 

Hon. Pierre C. Van Wyck,® Recorder. 

Miytt, Bingham and Drake, Aldermen, 

^Bibliography. **The C’oniinissioners of the Alms-Hoiise vs. Alex- 
ander Whistelo, a Black man, being a remarkable case of bastardy, 
tried and adjudged by the Mayor, Recorder and several aldermen 
of the City of New York. ‘The wisely curious rack their brain, to 
solve this problem, all in vain.' New York. Bublishcd by David 
Ijongworth, at the Shakespeare OalIer>% 1S08.” 

•WheeleA Criminal Cases. See 1 Am. St. Tr. 

* Commissioners of the Almshouse vs, Alexander Whistelo, A Black 
Man: Being a Remarkable (’ase of Baslanly. New York, 1858. 

* Clinton, DkWttt. (17(>n-lS2S.) Born Little Britain, N. Y.; 
elected to New York Senate in 1790; in 1S02, lie fought a duel with 
Mr. Swartwout, on account, of a political controversy over Aaron 
Burr; United States Senator, 1802; Mayor of New York, 1803-1815; 
was several times a State Senator and Lieutenant Governor, and in 
1812 was the candidate of the Pcaee l^arly for the Presidency of 
the United States; was elected Governor of New York, 1824, and 
re-elected in 1826; author of several hooks. 

* There are two lawyers of the surname Van Wyck in the Now 
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Augtut 19. 

A complaint had been made on June 9th to the Commia* 
aionerB of the Alms Hoose and Overseers of the Poor of New 
York Cily, that they were charged with the support of a 
certain bastard diild of one Lucy Williams, and that one 
Alexander Whistelo, a negro, was the reputed father of the 
said child. The negro on June 10th appeared before the 
Magistrates and pleaded not gnilly to the charge, and after 
hearing witnesses the Magistrates disagreed and the ease was 
bronght to this Court for decision. 

Mr. Vanhooh* for the prosecution; WUUatn Sampson,* 
Jacob Morton* and Mr. Nitchie for the prisoner. 

Mr. Vanhook said the points ui>on which it had been 
drawn into doubt, and which occasioned the reference to the 
decision of this Court, were two : First, whether the witness 
was to be believed; Secondly, whether the fact she swore to 
was possible. He observed that although many witnesses of 
learning and experience in such subjects had been called to 
give their opinions for the satisfaction of the Court, yet he 
conceived it to be a matter on which technical knowledge 
could not throw much light; and that each of the members 
who composed the Court were as well able to form a correct 
opinion as any professional man whatever. The woman had 
already sworn positively ; and evidence of opinion that went 

Ymrk City directory for 1808: P. C. VanWyck, counsellor and 
recorder, 1 Wall Street ; and Samuel Van Wyck, attorney and coun- 
aeUor, 53 Partion Street. The VanWyck Qeneology (1912) has 
Kerre Van Cortlandt Van Wyck (son of Abraham Van Wyck and 
Catharine Van Cortlandt), born about 1780, and married Alice 
Young. He was Recorder and District Attorney of New York. 
See 1 Am. St. Tr. 675, 685. 2 Id. 787. 

*See 2 Am. St. Tr. 203. In the New York City Directory for 
1808 there are two of this name: ‘Wm. Vanhook, Attorney,” and 
^saac A. Vanhook, Counsellor.” The latter was Colond of the 
Fifth Regiment, New York City Volunteers. 

0 See 1 Am. St. Tr. 63. 

*Mortok, Jacob. Bom New York City, 1760; member New 
Yoric Assembly, 1795; Justice of the Peaee^ 1797; Colonel of the 
New York State troops and a Brigadier Cenoal in the War of 1812; 
died in New York City. 
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to contradict a positive oath mould be received with many 
grains of oaution — ^the more so, as those opinions would prob- 
ably be opposed by others of very great authority. But he 
thought unless the woman could be otherwise discredited, 
such opinions, opposed to positive testimony, were of little 
weight, and ought to fall to the ground. 

THE EVIDENCE. 


Lucy WiUiams. Know Alex- 
ander Whistclo; two years ago 
this August 1 first saw him; he 
then told me he was a married 
man, divorced from his wife, and 
never intended to live witli her 
again; he wished to marry me; 
1 refused; 1 did not love him; 
on Ai>ril 13, 180(5, he then car- 
ried me to a bad house, and 
locked the door; 1 scuffled with 
iiim a long time, but at last he 
worried me out ; Jie went after 
that to sea, and after he came 
back I told him I was with child; 
on January 23, 1807, tlic child 
was born; Wliistelo first look 
the child to himself, but after- 
wards, when they juit it into his 
head tlint it was not liis, lie re- 
fused to inaiiitain it. 

Cross-examined, He did not 
say it was his child, but he t(M)k 
it at first; Whistelo went to sea 
1st of May, 180(5; I saw him next 
the 4th of August following; I 
first perceived that I w'as preg- 
nant before his return; knew it 
by feeling life ; near two months 
before he returned; he went a 
third time to sea, in October, and 
lie was gone for the fourth time 
about eight days, when the child 
was born; did not go to a bad 
house knowingly wnth him; T 
thought he was taking me to his 
(*oiisin, Mrs. Grongb’s. 

3/r. Idorton, Were you always 
constant to him in his absence; 


were you never unfaithful to him 
when he was away; had you not 
a vrhite man in bed with youT 

Lucy ll*i7/tams. 1 bad a scuffle 
with one once; I knocked off his 
hat; such a person had been in 
bed with me; he had turned the 
black man out with a pistol, and 
taken his place; we had a con- 
nexion ; am sure we had made no 
young one, for wo fit all the 
while; 1 did not hallo; I bid 
him be quiet; iny father wiui 
white; he avjis a ScotelimaTi, a 
sen’ant ; and my mother was a 
dark samho. 

Mr. Morton. How did the 
scuffling end — you understand 
me — did you part friends wth 
the white man? 

IiMCf/ Williams, He owes me 
four dollars which he would not 
pay, for wagcfs. 

Dr. Kissam. After examining 
those parts of the child which 
particularly indicate the color of 
the race, 1 should not suppose, 
judging from the general rules 
of exj>erionee, that it was the 
child of that black man, but on 
the contrary, of one of lighter 
complexion than the niothcT; 
black persons are almost white 
at their birth, but change soon 
after; the change is generally 
complete, and their true color 
decided in about eight or nine 
months; within the year it is 
complete. 
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Dr. Hosack. From the appear- 
ance of the father, the mother, 
and the child, and the laws of 
nature which I have uniformly 
observed in such eases, I cer- 
tainly would not take it for the 
child of a black man ; would say 
it was that of a white one, or at 
most of a very fair mulatto. 

Mr. Vanhook. Has it not 
some of 'the features of a ne- 
gro? If its features, in my 
judgment, were those of a ne- 
gro, I should not have given the 
opinion I did. Dr. Hosack, 
might it not be possible, judg- 
ing after your reading or expe- 
rience in such matters, that in 
the early stage of pregnancy, the 
agitation of the mother’s mind, 
irritation, terror or surprise, 
might alter in some degree the 
nature and appearance of the 
child f I am not of that opinion. 

Mr. Morion. What is the pe- 
riod at which a mother becomes 
sensible of her pregnancy (as the 
witness calls it), by feeling 
life? From three to four 
months; but four more com- 
monly than three — at three it 
very rarely happens. 

i)r. Post. From the appear- 
ance of the child, would suppose 
it the offspring of a white man 
and a mulatto woman, or of two 
light-colored persons; could dis- 
cern none of the features of a 
negro in it; there were instances 
of black men with black women 
producing children as fair as 
this; but they were exceptions 
to the general laws of nature; 
my opinion is, that this was not 
the child of Whistelo; what con- 
firms this most of all is the color 
and straightness of the hair; as 
to albinos, have never seen any 
of them, but from what I have 
learned from books and conver- 


sation, am convinced there is no 
analogy. 

Dr. Seaman. Should not be- 
lieve the negro to be the father 
of that child. 

Dr. Tillary. Am fully of opin- 
ion with the other gentlemen ; 
can not conceive this the child 
of a black man ; have no princi- 
ples of physiology nor philo- 
sophical data to lay down touch- 
ing ticks of this sort. 

Dr. Moore and Dr. Anikon 
declared themselves of the same 
opinion. 

Dr. Secor saw the child in 
qu^tion at its birth ; it was then 
quite white; from its appear- 
ance at that time and now, am of 
opinion that it is the child of a 
white man. 

Dr. Williamson. Have seen 
and observed both the man and 
the woman ; if this was the child 
of that woman by that man, it is 
a prodigy; do not believe that 
prodi^es happened, though daily 
experience unfortunately proved 
that perjuries do. 

Dr. Osborne. From a long 
residence to the southward, have 
had most ample means of ob- 
serving all the varieties that 
these mixtures of race occasion; 
but have never seen any fact that 
could warrant me to suppose this 
the child of a black man; have 
seen albinos, but this child bore 
no resemblance to them; they 
Were always distinguishable by 
the red dotted iris, and the trem- 
ulous movements of the eyes; 
never have seen the produce of 
African parents with hair such 
as this; have seen some with fair 
or yellowish hair, but that was 
peculiar. 

Mr. Furman. Am^ keeper of 
the Almshouse; received an or- 
der to take the child and place 
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it on the books; the black man, 
Whistelo, took the child, but said 
at the same time that it was not 
his. 

Dr. De Witt. Have no doubt 
it is the child of a white man. 

Adam Ray (a black). Knew 
of Whistelo having taken the 
child to board, and of the mother 
having it carried away; asked 
her reasons for taking it back: 
and her answer was, that since 
he would not own the child at 
first, he should not have it now, 
for it 'was not his. 

Nancy Cook. Lived with the 
witness six weeks; can not say 
as to her character, but saw a 
verj’ liffht man in bed with her; 
there were two beds in the room ; 
Lucy Williams liad one, and I 
the other; I fell asleep; a man 
lay with Lucy all night. 

Auyufit 20. 

Dr. M it chill (sworn . ) ^ 

3fr. Vanhook. From your 
obsen'ations upon those persons. 
Dr. Mit chill, and from what you 
know of this ifiisc, he so good to 
stale your belief, whether that 
child Is or is not tlie cliild of that 
black It then ex- 

pected that T should give an 
opinion touching the parentage 
of the child? Yes. sir; whether 
from all the circumstances, you 
believe that black man to l)e its 
father? It may be expected, 
perhaps, that I should give ray 
reasons for my opinion, that it 
may be judged upon its ovrn 
merits? If you please, doctor; 
the more so, as the counsel on 
the other side will probably in- 
quire into them. 

Dr. MitchUU There are three 
general rules, as far as I under- 


stand, touching the pro|uigation 
of men between the white and 
black race. First, when the con- 
nection has been behveen white 
and black, the offspring is 
a mulatto; second, when the 
child is produced from an 
intercourse between a while 
man and a mulatto, it is then 
called a quadroon; thirdly, when 
it is hetwt'cn a black and a mu- 
latto, it is called n shiiiImi. In 
the French and Spanish islands 
there arc more mimitc distinc- 
tions; but for more certain in- 
formation, 1 refer the court to 
Bryan Fd wards* History of the 
British rnlonics in the West In- 
dies, by which any errors of my 
memory may be eorn‘cled. The 
principle, ho\vevi»r, is, that the 
shade is between the two in equal 
degree; and it is told in a way 
that meets my nssemt, that when 
a ra;>id succession of inter- 
course lias taken place between 
a woman and two men of differ- 
ent colors, twins have been pro- 
duced of the opposite colors. 

Mr. Morton. What are 'we 
to understand, doctor, by rapid 
snccessioi»? When a white mmi 
succeeds to a black, or a 
black to a white almost instnn- 
tnneoiLsIy. Do not accidental 
causes sometimes operate a 
change on the foetus at or after 
the time c»f conception? Yes, 
sir. Will yon be good eiiongb 
to describe them? The changes 
which take jdnee in tlie human 
form during Die time of eoncep- 
tioii are reducible to three heads, 
according to the observations of 
D’Azara in his history of the 
quadrupedcs of Pamgiia. ^ First, 
when there is an alteration of 
complexion so as to render the 


^ See 3 Am. St. Tr. 613, and see preface to same volume, page 14. 
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skin of a black, white, or other 
variety of color. Second, when 
the cause or agency manifests its 
power by frizzling or curling the 
hair or feathers, this is termed 
crispation. Third, when the 
same constitutional change shows 
itself by a loss of hair or plum- 
age so as to leave a naked skin, 
it is called peeling. Of these 
three effects, the last occurs but 
seldom ; the second pretty often ; 
and the first is very frequent in- 
deed, showing that it is a much 
more difficult process for nature 
to eradicate hair or feathers than 
to curl them, and more difficult 
to twist than to change their col- 
or. Tf it be of any importance 
to investigate minutely these 
points, they will be found at 
length in the work T have men- 
tioned. These accidents, says 
that author, may befall every 
man, every quadruped and ev- 
ery bird, to a greater degree in 
some than in others, and become 
permanent in the race by propa- 
gation from one generation to 
another without end. 

With this view, it would ap- 
pear, that with respect to the 
rule we first laid down touching 
the color of men, there are a 
vast number of exceptions; 
which exceptions I shall class un- 
der the three last mentioned 
heads. It is only by comparing 
those facts with the case before 
the court, and applying the ob- 
servations which they furnish, 
that we can pronounce an opin- 
ion ; for as to reasoning a priori 
upon such a subject, neither the 
court nor I, nor any other wit- 
ness that can be brought, can 
know any thing of the matter. 
The most that I can do is to state 
facts that I know, and from them 
give my opinion upon the proba- 


bilities of the case. The woman 
here swears the black man to be 
the father of the child — 

Mr. Morion. Doctor lam sor- 
ry to interrupt you ; but it is nec- 
essary I should remind you that 
the witnesses are only called to 
give testimony, not to observe 
upon it — that will be the duty of 
the eoiinsel in summing up. 

Dr. Mitchill. In estimating 
this case according to the exce}i- 
tions laid down, and which I 
have ohserxTd are so frequent, 
and often so widely deviating 
from the general rule I conceive 
that it violates no probability to 
suppose this child the offspring 
of the connection between the 
woman and the black man. The 
mother, who knows most of the 
matter, has deposed to that fact, 
and it is not in itself incredible. 
I have, tlierefore, no hesitation 
to say, according to the best of 
my judgment, as the evidence of 
the woman is pasitive, and the 
fact she swears to violates no 
probability, I should, were I in 
the place of the court, confirm 
the rule. 

Mr. Morton. Doctor, you must 
excuse me — before, you seemed 
inclined to do the office of coun- 
sel, and now that of the judge. 
This case yon say, doctor, vio- 
lates no probability. Are we to 
understand from that, that it is 
a passible case or a probable 
one? or let me ask you, ac- 

cording to your own principles, 
which is most probable, leaving 
the woman’s evidence out of the 
question, that this should be the 
child of a black or white man? 
Prima facie I should say it was 
a case under the general rule. If 
1 did not adhere to the rule, it 
would be on account of the cir- 
cumstances attending the case, 
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which I take to be an exception; 
for if I have no knowledge of 
any matters which go positively 
to contradict the woman’s testi- 
mony, I should naturally lean to- 
wards it. Do you consider this 
case as haHng any affinity with 
what is called albinagef I have 
not much experience on the sub- 
ject of albinos, as my residence 
has been chiefly in New York, 


where such accidents rarely oc- 
cur. But I have known in- 
stances of negroes turning white 
where there was no symptom of 
disease or sickness. 

Mr, Morton, Have the good- 
ness, doctor, to relate them. 

(The witness then related the 
cases of Henr>’^ Moss and the 
negroes Maurice* and Ponipey.*) 


* Some time in the year 1792, Henry Moss, who was Ixwn of 
black parents, and as black himself ns negroes generally are, 
began to grow white. The first whiteness begsin about the nails of 
the fingers; but in the course of the change none of them have 
fallen off, except those of the little toes. Tliere has bcH*n no seahhi- 
ness, ulceration or falling off of the cuticle— nor could this eovi ring 
be removed by rubbing, wsishing or chafing. The whiteness lias 
spread over the whole body, nccik, shoulders and arms, and down 
the thighs and legs. Some brownness remains in his face, hands and 
feet. He thinks his sense of touch more acute than it used to he; 
and his feelings so sharpened, that he is more readily alTected hy tlie 
solar wtirmlh than he formerly was, being able, while he was black, 
to support great degre^es of sitn-sliining heat. A ehange lias taken 
place in his sight. He has had no sickness Ind'oi'o or during this 
alteration of color to necoiiiit for it. The skin is of the white carna- 
tion hue, and the blue veins plainly visible tliroiigli it. The reie 
mucosum seems to have undergone the principal change. His woolly 
hair is falling out, and straight hair coming in its place on his 
head; and the same thing has already liap])enecl on his legs. He 
observes his flesh is now less disposed to heal from wounds and 
cuts than it used to be. 

A young negro, named Maurice, aged twenty-five years, began 
about seven years ago to lose his native color. A white spot ap- 
peared on the right side of his belly, which is now ahoui as large 
as the palms of two hands. Another white s]M>t has apftcared on 
his breast, and several more on his arras and other parts; and the 
sable cloud is plainly disappearing on his shoulder. The skin of 
these fair spots is not surpassed by the Kiiropeaii complexion. His 
^neral health is, and has been good; and he lias suffered no scold- 
ing ulceration, scabbiness or other local disease. The change is not 
the dead white of the albinos, but is a good wholesome carnation 
hue. Such an alteration of color as this militates powerfully 
against the opinion adopted by some modern philosophers, that the 
negroes are a different species of the human race from the whites, 
and tends strongly to corroborate the probability of the derivation 
of all the varieties of mankind from a single pair.^ Facts of this 
kind are of great value to the zoologist. How additionally singular 
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Mr. Sampson. Was there not 
some other case which you men- 
tioned before the police office t 
I mentioned somewhat joculariy 
the loves of Theagines and Char- 
ielea. Chariclea was a beautiful 
and fair virgin, of Ethiopian 
parents. Her whiteness was oc- 
casioned by her looking on a 
statue of Venus. 

The Mayor. About what time, 
doctor, might that have hap- 
pened? The work is written by 
a Christian bishop, Heliodorus, 
who wrote about the fourth 
century. It was the first novel 
I ever read, and made a great 
impression on me. 

Mr. Sampson. As to those 
eases in which the agency of 
some external objects upon the 
mother’s imagination produces 
an entire change in the foetus, 
have you any facts within your 
own knowledge? There was a 
man in the city of New York 
who kept a cow. Will you tell 
the court, doctor, the storj^ of 
that cow? The cow was a favor- 
ite with the wife of the man, but 
he found it more convenient to 
kill her tlian to keep her. And 
how did the death of the cow in- 
fluence the birth of the child? 


The cow, affording a larger sup. 
ply of provisions than was re- 
quired for family consumption, 
be sold part and reserved the 
rest. Among the parts that were 
reserved, were the feet. The wife 
saw them hanging up in a man- 
gled state. It was the first news 
she had of the death of her fa- 
vorite cow ; and she was so vehe- 
mently moved and so shocked, as 
to affect the child of which she 
was then pi^egnant. The child 
was born without any arms, and 
with distorted feet. 

Mr. Sampson. Did you ever 
converse with the father or 
mother of the child? I did not. 
But the child is still alive; and 
there is no doubt of the fact. 
Have you examined the child? 
T saw it once as I passed, play- 
ing with a cooper’s shaving knife 
between its toes. I stopped to 
inquire, and was told the stoiy. 
Is there no other case, ancient or 
modern, to support this theon’: 
is there nothing in verse or 
]>rose? There is a case, called 
the Black Case, in Haddington’s 
poems. He was a lord of ses- 
sions, or other considerable man 
in Scotland. The stor>^ runs 
thus : — There was a man who fol- 


would it be, if instances of the spontaneous disappearance of this 
sable mark of distinction between slaves and their masters were to 
become frequent! They would then be no less important to the 
moralist and political economist. 

® Pompey, a veiy healthy negro, of about twenty-six years of 
age, about two yeare since discovered on his right thigh a small 
white spot, which, from that to the present time, has^ been con- 
stantly increasing to the size of nearly a half-crown piece; while 
there have appeared, on other parts of his body, other spots, to 
the number of twelve, of different sizes, but all constantly and grad- 
ually enlarging. In several of the spots, the margin is perfectly 
defined, from a distinct line between the clear white and the natural 
color. In others there are circumscribed rings of a dun appearance, 
the external margin of which is very regular. I have the fullest 
belief that a vey few years will complete the total change. 
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lowed the profession of an attor- 
viey, or a serivener, who had 
a Very amorous wife. But he 
had not leisure to attend to all 
htfr f^yeties. Once, that he was 
unable otherwise to free himself 
from her importunities, in toy- 
ing with her he upset his ink bot- 
tle in her shoes. She brought 
him a black child in consequence. 
He reproached her, but she re- 


minded him of the ink bottle, 
and of his awkwardncea There 
is also the story told by Male- 
branche, of the woman who saw 
a man broken on the wheel, and 
boK a mangled and disjointed 
child. If such changes as the 
last are true (and there is strong 
authority for it), then the mere 
change of color or complexion is 
not difficult to believe. 


[The cross-examination of Dr. Mitchill was continue<l by Mr. 
Sampson; and extending to a variety of topics, produced ranch 
anecdote and^ repartee. The subject of the albinos was fully dis- 
cussed. Their feeble structure — weak eyes — leprous appearance — 
their being found chiefly in low latitudes; and the Chacrelns of 
Java, the Bedas of Ceylon, and the w’hite indinns of Darien were 
instanced; who are all ivithin the eighteenth degrees of north or 
south latitude. Mr. Bnffon’s opinion was cited, that they were not 
n distinct race, but individuals degenerating from black to an adul- 
terated white: supposing the blacks to have degenerated originally 
from the white to black. But as it was atlinittrHl, that the whiteness 
cjf this child bears no ivseinblance to that of the albinos, and can- 
not be explained on the same principles, it unneroKsary tt» pursue 
all the details of the examination on tliat point. 

The proximate eanse <if the fairness of the albinos was stated to 
be the absence of tlie retr wuvnsitm, wliicli gives color to the lilack 
men: and the dots and n*dne:^«5 of the eye.s in all>ino.s was supposed 
owing to organic delhilily wliich admits of extravasation of the 
blood, and of its lodging in the globules in the iris. The want of 
the rele mucnsitm, whicli fortifies ilie eye* of the negn> against the 
sun’s glare, is the reason at e>ne*e why the eyes of an albino are 
unable to bear tlie sun, and more* fitte*d t(» se»e by night. 

Mr, Sampson niemtioned the two ehildeii eif riianionni, or albinos 
of the Ali>s, with wliom he Iiad fivipieiilly e*e»]i versed. He* com- 
pared thedr eye’s to thosi* of owls and olhi*r animals, fltte*d for night 
or long twilight, w'hich ealli*<l forth an ane*(Mh)t<* from the* witni»ss, 
of a nmnerous flight of white* arctic e)wlr, which had some years 
ago visited this city, reniaiiu'd .semie time*, atid the*n disappeared, 
having never be*oii lieard eif before* or since*. Dr. M itch 111 alse» Tne»n- 
tioneel the wliite sparn»ws of SweMleii. the hare»s eif Albany, and n 
white bird w’itb 'whiedi he had b<*en regah'd in Canada, whose fle*sh 
was very delicate. But te» a quest iem put by the e*nimsel, he an- 
swered that he had never sc*e*n a raea? of white de*af elogs. 

Mr. Sampson. Doctor. sin<*e your opinions were likely to be un- 
favorable to the^ side I am to advoeaite, I must avail mysi’lf of the 
privilege of cross-examinafihn. 7t wmilel be nee*e*ssary with .so 
learned a witness to say, that the adverb creiss was not to be taken 
in the vulgar acceptation. Cross was in contra-distinction tu direct; 
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and cross-ezamination meant only an indirect examination. The 
ignorant, who take things in the wrong sense, often show ill-hnmor, 
and put themselves in an attitude to be cross, because tb^ are to 
be cross-examined. With the candid and enlightened, it proves 
often an agreeable mode of discussion, and is partici:toly so to 
our profession, when it gives us occasion to extract &om ttose of 
superior learning, knowledge, which we might not otherwise have 
the means of acquiring.] 


Mr. Sampson. What do yon 
think, doctor, of the opinions of 
Plato, touching the principles of 
generation f Do you mean also 
to ask me Pythagoras’ opinion 
on wild fowl? Far be it from 
me, sir; that question might 
serve to puzzle a man who was 
in the dark — ^mine are meant to 
elicit light from a source where 
it abounds. I do not know, sir, 
to what particular opinions you 
allude. To his triangle of gen- 
eration, as well as to the har- 
monies and mysteries of the 
Number Three. I have never de- 
voted any attention to such mys- 
teries. A triangle has three sides 
and three angles, if you can find 
out the mystery of that. Has 
not a prism three sides and three 
angles? It has. Could Plato 
have meant that any thing re- 
sembling a prism could have an 
influence in generation? Yon 
seem, sir, to have thought enough 
upon the subject to judge. 
Sometimes the more we look the 
less we see. Can you, upon any 
principles of plain or spheric 
trigonometry, produce a triangle 
which shall be flat on one side 
and round on the other? That, 
perhaps, is an Irish triangle; if 
so, you can produce it yourself. 
Will yon permit me now, sir, to 
examine yon a little? Oh, doctor, 
you cannot be serious — ^not sure- 
ly in the face of the court? 

The Mayor. I think, Mr. 
Sampson, after the manner in 


which you have examined the 
witness, he is entitled to what he 
desires. 

Mr. Sampson. Alas, sir, I am 
but a poor 'tradesman, laboring 
at my vocation ; if I let him wind 
that long chain of causes and ef- 
fects round me, I shall be so en- 
tangled I shall never be myself 
again. It is play to him but 
death to me. I pray the court 
to let the shoemaker stick to his 
last. — ^Doctor, are you familiar 
with the opinions of Aristotle 
upon matter and motion? Your 
question, sir, is very general. I 
shall be more particular. Do yon 
believe that matter is the ca- 
pacity of receiving form? I be- 
lieve there is a first cause which 
is the law to which all matter is 
subject. The first cause is too 
far off for my span; let ns keep 
to one less remote. Is it not a 
corrollary from the opinion of 
Aristotle, that the son should re- 
semble his father? I do not see 
that it is. I wish, doctor, I could 
establish some difference between 
you and those great luminaries 
of ancient times. The authority 
of your opinion requires some 
such powerful counter poise. 
Well, sir, propose your ques- 
tions. 

Mr. Sampson. Since I cannot 
press these great men of an- 
tiquity into our service, I sh^ 
endeavor to find something^ in 
doctor Mitchill, to set off against 
doctor Mitchill. The counsel on 
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the other side will not fail to 
avail himself of your opinions to 
the utmost extent, perhaps be- 
yond your intention. I wish, 
therefore, by taking your opin- 
ion touching the probability of 
other facts, to find what degree 
of belief you attach to the pres- 
ent, and by establishing a stand- 
ard of faith, fix a boundary line 
between us; and also to discover, 
if possible, how much light 
learned opinions may throw up- 
on this cause. 

Dr. MitchilL Some years ago 
there was a machine invented, 
called a light guage or photo- 
meter, which was to Yneasure the 
degrees both of light and shade, 
but part of it always failed or 
broke; or, for want of encour- 
agement, it never was brought to 
perfection. 

Mr. Sampson. Oh, what a 
pity! I once projected a nm- 
chine to measure happiness, wis- 
dom, love, and other moral qual- 
ities and affections; hut the la- 
dies secretly discouraged it, fear- 
ing to have it known how they 
loved the fellows. Since then 
that our machines are out of or- 
der, doctor, we must proceed by 
the imperfect modes of ^ our 
fathers. Are you acquainted 
with a story related by Mr. Saus- 
sure, of a lady of quality of Mi- 
lan who had seven sonsf I have 
no recollection of such a story. 

Mr. Sampson. It was this : the 
two first of her sons, and also 
the two last had brown hair and 
black eyes; the three intervening 
had blue hair and red eyes. The 
author accounts for it in this 
way: that while the mother was 
pregnant with three red-haired 
and blue-eyed children, she had 
also conceived a violent passion 
for milk, in which she indulged 


to excess. This might, when re- 
lated by Mr, Saussure, have 
pamd for a traveller's story; but 
it is adopted by an eminent phy- 
siologist, Mr. Buzzi, surgeon of 
the hospital of Milan. What 
would you infer in such a easef 
1 would infer that the milk must 
have been blue, such as they 
sometimes sell mixed with water; 
otheiwise I cannot see how it 
could have made the childreirs 
eyes blue. I Ihink not, doctor; 
they would have been rather of 
a cream color. It must have been 
milk nnd^ water, or skimmed 
milk. It is a loss that the case 
does not mention which. Do you 
think it credible, sir, that Ijuuis 
the Second, king of Hungary 
and Bohemia, w*as bom without 
his epidermis or scarf-skin f It 
is not impossible. Yet for a king 
to come^ without his skin, that 
was coming very naked into the 
w'orld. What do you think of 
Zoroaster, king of the Bactry- 
ans? T have never thought about 
him. 

Mr. Sampson. Pliny says he 
came laughing into the world — 
is that probable? It w^oiild be an 
exception to the general rule, for 
we gtmerally come into the world 
crying. 

Mr. Sampson. And seldom go 
out of it laughing; so that as 
the only time we have to laugh 
is when we arc in it, it is wise 
to profit by it. Do you recollect 
Pliny's remark upon this king; 
that he little knew what a world 
he was coming into, for if he hud 
foreseen his destiny he would 
not have been so merry t It was 
a witty remark of Pliny if it was 
his. May I ask what you think 
of the opinion of the great Vem- 
1am, that when mothers eat 
quinces and coriander seed, the 
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children will be witty f Some 
peisons have a great deal of wit, 
blit I don’t know how they come 
by it. Do you think, dpctor, aa 
the counsel on the other aide 
does, that a pistol is an instru- 
ment of much efficacy in genera- 
tion f On the contrary, sir, a 
pistol is generally used to take 
away life. There is what is 
called the cannon de la vie. Do 
you mean that? Of what color 
may that be, doctor f It may be 
black or white. Which of the 
two would be most influential on 
the birth of a white child f Most 
probably the white. There it is ! 
I will lay my life that is what 
the man had in his hand when 
the scuffle began, that so strongly 
affected the mother. Did you 
ever hear how the mistress of 
Pope Nicholas ITT was brought 
to bed of a young bear? No, sir; 
but many women have had bear- 
ish cliildren. 

Mr. Sampson. After that, I 
think they may bear anything. 
Do you find a great affinity in 
what concerns generation, be- 
tween man and beast? Un- 
doubtedly. May not the princi- 
ple of material affection influ- 
ence in one as in the other? I 
am of the opinion. So that when 
the Dutch farmers on Long 
Island plough a black mare with 
a bay horse, to have a bay colt, 
the idea is not unreasonable? 
There is nothing unreasonable 
in ploughing a black mare with 
a bay horse, nor in a black mare 
having a bay foal, more than a 
black hen having a white egg. 
Does not Mr. D’Azora lean to 
the notion of a primitive colorf 
He gives the philosophers their 
choice in supposing our first pa- 
rents to have Imn either of 
white or black complexion. 


Mr. Sampson. How do you 
account for the ring-streaking 
of Laban’s lambs? The fact we 
cannot doubt; we have it on such 
high authority. Does it appear 
to you an extraordinary inter- 
ference of Providence in favor 
of an individual, or can it be ac- 
counted for by the principle of 
maternal affection, and by the 
ordinary laws of nature? By the 
ordinary laws of nature. That 
being the case, doctor, there re- 
mains only to thank you for the 
information you have given us. 

Dr. Pascalis. The child in 
question appears to be three- 
fourths wnite and one-fourth 
black. But I pronounce with 
diffidence upon such subjects, as 
I know how easy it is to err 
where there is a want of certain 
data. Nature was uniform in 
her works and faithful to fix<»d 
rules; and when facts are in 
dispute or doubt, there is no way 
of forming an opinion but by re- 
curring to those rules which ex- 
perience has established. Have 
lived long in the West Indies, 
and have remarked three princi- 
pal characteristics of the negro 
race, and all compounded of it. 
First, the crispations of the hair. 
Second, the rete mucosum wlncli 
gives the black hue to the skin. 
Third, the conformation of their 
legs and feet. These character- 
izing marks are discernible in all 
the mixtures between black and 
white; but according as the mix- 
ture participates more of one 
than of the other, so naturally 
will the hair, the features, the 
complexion and the structure of 
the limbs. Have observed, far- 
ther, that in general when there 
happened in any one or more of 
these distinguishing indications 
a deviation from the general 
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rule; for instance, wherever the 
complexion partakes more of the 
white than from the known pa- 
rentage, it should be expected, 
then it would be found that in 
some other of those indications 
there will be preponderance the 
other way. One example ont of 
numbers I had noticed, was the 
French general, Itigand. He 
was the son of a white man, a 
relation of mine, by a black 
woman. He was so dark ns to 
differ little from tlic true* Afri- 
can complexion; bnt in return 
for that, he had the featim's and 
form of a white man — was very 
handsome and well made. If 
this i^rinciple of nature is not 
universal, it is, as rei'»eated oh- 
sen'ations had proved to me, 
very general. The last symptom 
of the negro blood which disap- 
pears, is the crlspation of the 
hair and the setting on of the 
ancle, amounting to this, that the 
leg was inserted more forward 
on the foot, and consefpiently 
the heel longer. Therefore, when 
I wa.s told that this child "was of 
a black man, I examined if to 
discover whether, seeing its com- 
plexion was so nnnstially fair, 
there were not some strong 
traces of the black race to coun- 
terbalance that deviation; and 
upon looking at the conforma- 
tion of its feet and legs, and 
more particularly at the straight- 
ness and light color of its hair, 
was disappointed not to find my 
observation verified; am now of 
opinion that it is not the off- 
spring of a black man. T conceive 
the woman to be a perfect mu- 
latto. Have known one instance 
of a woman of mixed blood hav- 
ing a white skin wnth flic fea- 
tures of a negro strongly pro- 
nounced. 


Mr. Vanhook. Might not some 
accident, happening at the mo- 
ment of coition, ]iroduce by its 
effects u]>on the woman’s imagi- 
nation ns great a deviation from 
the general ride as thisf Wliy 
make that particular conclusion t 
It would he much inoiv apt if it 
produced any thing, to produce 
deformity or abort ion; hut it 
would he loo far-letchcd to sui>- 
]>ose it would cloud or unclmid 
the skin. Vpon the whole, as I 
am impressed, T must give my 
ckpinioii that it is not the black 
man’s child. 

Alder waft Tlalrr, The. woman, 
whim e.\amined before me. said 
she had no intercourse willi any 
white man. Afleru’ards, she ac- 
knowledged she had had n s! nig- 
gle with one. 

Mr. O'lllrnis. Am clerk of the 
police; after her examination 
on oath was closed, .she was cpies- 
tiom*d as to that fact, and an- 
swered laughing, that the white 
man had torn her petticojii. 

Str James Jaff, M. J). Have a 
decided opiniem it is not n black 
man’s child. Tt was not neccs- 
sar>’ to wail years In se4» W’hat 
conformity then* might he in the 
hair with the inollier. It was 
enough if ccmnsel chf»se to exam- 
ine the mother at present. 

Mr. Sampson. Doctor, we 
have he<*n deep in the mysteries 
of Lncina. Very good, sir; I 
hope yon have profited. No Sir 
.Tames; it is n cross birth — vre 
are not yet delivered c»f our 
doubts. We want to know 
whether the Ahhe f^pnlleiizani’s 
meth(»d of proyiagation is a safe 
and good — whether there is 
not such a thing as iMcina sine 
eoKf^ihitu; for, as it appears, 
the black man could not have got 
the child b<*cause it is white, noT 
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the white man hecause of the matter. I have found the old 
ilg'hting, it 'would be good to see praetiee good enough for me, 
whether the pistol-barrel could and have made no experiments 
imve got itt Then, sir, yon must in the way yon allude to. 
inquire elsewhere touching that 

THE SPEECHES TO THE JUET. 

Mr. Martm addressed the Court, premising that it was his 
intention to he very brief, and to confine himself entirely to 
the positive testimony and the inferences of law which it fur- 
nished, and leave to the counsel associated with him the va- 
rious topics of ctiriosity which had been introduced. 

Although this case was not of so grave an import, nor 
so serious in its consequences as a trial for a rape, yet still 
it was one in which the nature of the proof should be equally 
certain, as it went to inflict what, to a poor man, was a very 
heavy penalty, and which, if he was innocent of the ehai^, 
would be an insupportable oppression. The conviction here, 
as in a case of rape, would be founded upon the evidence of a 
woman, who, by the fact itself might become mother to a 
bastard child, whose character for -virtue and good morals 
makes a principal part of the consideration. Necessity made 
thiH woman a "witness, for it is her own cause in which she is 
swearing. But wherever from policy such testimony is ad- 
mitted against the great ruling principle of law, that “none 
diall be witness in their own cause, nor to swear to their own 
criminality,” it Is always admitted with extreme caution, 
and qualified with well-placed jealoiusty. For it is better even 
that the community riiould suffer an inconvenience than an 
example of injustice be set, and a door opened to oppression. 

This woman’s evidence, without the irresistible proof which 
the diild’s appearance furnishes, and which the opinion of 
so many skillful men of profestdon confirms, .carries with it 
its own refutation. [Mr. Morion here recapitulated the dates 
and epoch fixed by the woman from the time she fi^ became 
Acquainted -with Whistelo in August, 1806 — his going to sea 
on the first of May, and returning on the first of August— 
that, die fdt life two months before his return, which was 



ALEXANDER WEISTELO. 


681 


taSy one month from the time die sweom to his having got 
her with ehild.] All the phydeiana agree that that qrmptom 
of pregnaney doea not take place in less than three months, 
and that it is more commonly four. She has also positivdy 
contradicted upon one examination upon oath, what she pod- 
tively swore upon another. At the police ofBce she said she 
had no connection with the white man — before this Court 
she has acknowledged that die had. 

There is at least as much reason to charge the white man 
to he the father, with whom she states on her oath tliat die 
had a connection within a few days after the first connection 
with the black. So short an interval must leave it imposdble 
to determine, from the reckoning of time merely, which was 
the father. If so, and the matter was otherwise in balance, 
surely the child being white, is a circumstance strong enough 
to put it past all doubt. Another fact e<iual1y conclusive is 
what the motlier told the witness, Ray, w'hcn she took back 
the child, “That the defendant at first would not own it, that 
it was not his, and that now he should not have it.” Now, if 
this was a serious crime and a criminal prosecution, such evi- 
dence would not weigh a feather. I cannot see why there 
should he any more lu'sitation in the pri’stmt case. 

Mr. Yankook said the arguments did not convince him in 
any degree that the black man "was not the father of the 
child. And if by fair reasoning, the parly who sued was en- 
titled to an order, the Court would, in spile of subtle (»hjec- 
tions and raillery, grant it in furtherance of the statute. The 
Coniinissioners of the Almshousr* had instituted this suit as 
their duty obliged them, and the law directed. The woman’s 
testimony in one view was meritorious — it went to discharge 
the community from the burden of supporting a bastard 
child, and to oblige the true father to maintain it. and there- 
fore should not be disfavored. 

Much stress was laid upon the time of her feeling her 
pregnancy, but that was not suflScient to destroy th(* force of 
her positive testimony on oath; a difference or mistake of a 
month or two, which may be the fault of her memory, is not 
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enoas^ to diseredit her. What die said at the police is of as 
little importance, being easily reconcilable with what she has 
sworn here. She said she had no connection with a white 
man, meaning no snch connection as could produce a child; 
and she admitted before the same magistrates, on the same 
occasion, that she had a struggle with one, and that he tore 
her petti(!oat. If she did not say the whole of this when upon 
oath, at the time her depositions were written down, it is not 
material ; she might not have been so particularly questioned 
till afterwards ; but viewed with common candor, there is no 
contradiction to discredit her. On the one occasion and on 
the other her evidence was this, that she had a struggle with 
a white man, but that she prevented him by resistance from 
accomplishing his purpose, and was sure there could be no 
child bom in consequence pf that encounter. 

Why did not the gentleman on the other side call this white 
manf He could have contradicted her if her testimony was 
false. 

With respect to the alarm with the pistol and its possible 
effect upon the mother’s imagination — ^that changes in the 
foetus do happen from such accidents, stands upon the high- 
est authority; and has been supported in a way not to be 
shaken, by Doctor Mitchill, who has related facts proved past 
contradiction. Doctor Pascalis thinks it far-fetched to sup- 
pose it would change the complexion, but seems to admit that 
it might produce abortion or deformity; yet the change the 
most easy of operation has been stated to be that in the color 
of the skin. Doctor Mitchill has stated that reasoning a 
priori upon such subjects is only presumption ; but that where 
facts of a certain nature have arisen, it is possible that similar 
facts may arise from similar causes, and he has given in- 
stances of infinitely greater changes than this by the power 
of maternal affection. Certainly, to oppose arbitrary rea- 
soning to the authority of facts, is the height of presumption ; 
and no man is better qualified from his extensive reading 
and continued investigation, to collate a number of facts, 
and draw certain conclusions from them. 
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Lastly, the woman’s testimony jroes to accredit the sup- 
position that the influence of fear or surprise, and the sudden 
appearance of the white man armed with a pistol — the striigr- 
gle that ensiie<l — the irritation it produced — all combined 
to operate such change. 

And although she be an unfortunate woman, and mother 
of an illegitimate child, yet let me rei>oat it, that her evidence 
is here meritorious, as it goes to deliver the community from 
the support of a bastard, and justly to fix the man wdio bt^ 
got it with the maintenance of it. And aliove all. that she is 
swearing not corruptly for her own inten*st : but against it, 
for if money was lier object, the white man was Iht mark. 

MR. SAMPSON’S SPEICril. 

Mr, Sampson. May it please the (!’onrt: If ever the situa- 
tion of man was full of peril and difliculty, so is mine. My 
learned colleague has taken to himsi^lf all that was trrrn firma 
in our cause, and when he had 'brought me tt) the world’s 
end, plunged me headlong into that ocean of wonders and 
adventures where T am now adrift. Tie has, moreov«»r. taken 
away his notes on which T rt»lied, and left me no other chart 
than this steiiograplnc scrawl wherein m> eyes can discern 
nothing but objects of evil omen. Arctic owls, miKshapen 
monsters, and i>rodigious births. Well might T barter one 
hundred leagues of such sea for half an acre of brown fur/iC. 
If T escape this time, I will hang u]) my dronf|>ing garments 
as an offering to Neptune, and never ti*mpt my w’nyw'ard for- 
tune more. I will now' borrow courage from despair, and to 
the matter. 

Soon after tlie vernal ecpiinox, in the year of the vulgar 
era one thousand eight hundred and six, an Adam-colored 
damsel submitted to the hwd embraces of a lascivious Moor, 
and from that mixture sprang thrw miracles. 

First. In the course of one month’s time she quickened 
and conceived. 

Second. She bare a child, not of her primitive and proper 
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eolor, nor yet of the African — but strange to tell, of most 
degenerate white. 

Third. And the greatest of these wonders, she remained, 
as the counsel for the Almshouse charitably testifies, a lady 
of virtue and unblemished credit! 

I had heard of a sect that trusted more to faith than to 
good works. The counsel it appears is of that sect, when he 
asks this honorable Court to put its hand and seal to three 
such miracles. I would rather be called ignorant and simple 
than too learned and perverse. But since I cannot believe 
in the metamorphoses of old, nor in the procreations of Jupi- 
ter Ammon, I am sour upon the belief of all other such 
heathenish stories. 

Before I lose myself in the labyrinth through which I am 
to tread, that I may not die in tiie learned counsel’s debt, 
I shall first answer all his observations. If I should miss 
my way, and never return to where I set out, my will is 
that all concerned shall mourn for me — ^the whites putting on 
black, and the blacks white, in token of aifection. Item: the 
manuscript I hold in my hand to be deposited in the city 
library. Item : the fee which I receive in this cause, to enure 
to the benefit of the Almshouse. 

The counsel says that the reasoning of my collcage has not 
convinced him. If it had, it would have been a fourth mir- 
acle; for certainly the counsel’s business here was not to be 
convinced. 

He triumphantly asks why we did not call the white man ? 
and I answer, in all simplicity, because we had no need of 
him: besides, he is our rival, and carries pistols; and we 
disclaim all prying into what does not concern us, and all 
indiscreet meddling with family affairs. 

All the justice we ask for our poor black swain, is not to 
pay for a child he never got, nor be made a worker of mir- 
acles against his will. The thing of all things of which he 
thought the least, and of which he is the least ambitious. 

Again, the counsri asks what motive could the woman have 
to chaige the (diild to a black father, when she could have a 
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white cmet We do not know why — some love the darknen 
rather than the light. 

But it is said her evidence was meritorious, and for the 
good of the community, charitable, and for the good of the 
Almshouse. I never before heard of such pious and patriotic 
fornication. 

But if she was disposed to perjure herself, would she not 
have laid the child to the richest father as well as to the 
fairest? 

Perhaps not. Perhaps she wished to establish a partner* 
ship according to the custom of merchants, long ustnl and ap- 
proved within this city, to make one a slo«»ping partner, to 
contribute by his friends ; the other the active ])Hrtner, taking 
the trouble and responsibility, and giving his nann‘ to the 
firm. She has herself averred and proved this partnci'ship, 
stated the locus in quo and laid the venue in her ImmI. and it is 
too late now for the counsel to say it w^as a transitory action 
after issue found. 

There is another legal view of this matter. The child may 
be a negotiable instrument under the statute of Anne, and 
one party liable as maker, the other ns endorser. It is thus 
that commeiy^e is every day encroaching on the common law. 
Formerly a bastard was vuJlins fiUns, and could have no 
father. Now it seems he may have two, unless the Court will 
think that it is carrying the commercial principle too far. 
Then if the Court will allow only one fathc*r to one child, it is 
to be seen W’hether it will permit another innovation not leas 
violent, viz: that black men shall ho the fathers of white 
children by intendment of law. If a white man can say to a 
black one, get out of that Wd, you black devil, till I do this 
thing — hy division of labor trade wdll be advanced — ^>’on must 
do your part of the duty and I mim^— I will g<*t the child 
and you shall father it — ^there will be in this manner employ- 
ment for us both. Can that, may it please your Honors, be 
the law! 

As to a complaint made by the gentlemen that we insin- 
uated the evidence on his side to be altogether base, if it 
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be any satisfaction to him we will retract that saying. We 
will admit that there was first and second fiddle and base 
accompaniment. But as he is himself the leader of the band, 
he ought not to complain of the effect. 

After breaking a lance upon my colleague in the honor 
of this daughter of Eve, he attacks the doctors en masse. 
What do they know, he says, more than other men? But 
that is not all, he goes farther and levels a shaft at your 
Honors on the bench, and says yon have as much experience 
in such matters as any doctors or any persons whatsoever. 
Some gentlemen have a happy knack at saying anything. If 
I had even suspected any of your Honors of any such ex- 
perience, or at all to have dipped into such matters, even 
from curiosity, I never should have ventured to hint at it. 

After disposing of the faculty in a summary way, and 
representing aU the doctors who don’t believe that black 
men’s children may be white, as a set of coasting doctors, 
who don’t go out of sight of land, who run by the line and 
the dipsey lead, he then introduces a doctor as a god upon 
the scene. Never was a god introduced more apropos. It 
was truly digmis vindice nodus. It was no longer your men 
of experience who believe nothing but what they see, and 
tell nothing but what they know, who never go on voyages 
of discoveries or explore the unknown regions of hidden won- 
ders. Not so. Doctor Mitchfll. At his name all ears stand 
erect; might and power are his attributes. Be it so. I re- 
joice in his strength. I glory to magnify him, for if he be 
that great Ajax elimonius, who then am I. who have scuffled 
with him for one hour in the heat of a burning day, and come 
off, if not with victory, with life, which is great honor 1 And 
now having returned by the same sally-port through which 
I ventured out to skirmish with him, once more I plant my 
standard on the ramparts of the law, and display to the 
whole camp the trophies I have borne off the field. 

It is grievous to see the disposition that pervades man- 
Knd to laugh at serious things. But ever, by Ihe side of 
eminent learning, there is a nitdi where malice loves to 
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sport. ^ It is a quit rent which the learned owe to us small 
wits; it is an indemnity for the shade they cast upon us, and 
we seize upon it by the title of amends. I do very much re- 
spect the witness and admire his learning and his candor: 
hut when I think of the odd excursion we have mad<* to dis- 
cover the parentage of this child of nature, T must I'ither 
laugh or die of it. 

If a witness was wanted with a mind well stored with facts, 
he stands unequalled. His is like the magazine of sonu‘ great 
eoinmis.sion merchant, whose high credit and exlcnsive eor- 
re.spondenee brings him consignments from the four cornel’s 
of the earth — with room for all. and no particular reason for 
rejecting any, whoever would makt* up an as.sortment to an- 
swer any demand, may call upon him. If the wares la* not 
all his own, he has a factor's lien on them, and a vested in- 
terest, and may dispose of them for the benefit of the con- 
cerned. If he parts with them without warranty, and there 
is no scienter, then they are at the risk of tin* party who re- 
ceives them, and the maxim is caveat emptor. 

It was with this view of ascertaining how far these facts 
w-ere warranted genuine, or in other words, how many ounces 
of such testimony went to the pound, that 1 ]>ut so many 
questions to Doctor Mitchill. I wanted to know whether wo 
were to take by the Winchester or tin* .standard bushel — 
whether our long measure was the ell Fh»mish or tin* common 
yard ; and the Court will very clearly comprehend, or else 
will not comprehend how we came to treat of Plato’s triangle, 
of the virtues of nuTnbf*r Three, and of the probability of the 
opinions of that great philosopher — viz: that when men and 
women hold this sort of 1efr~n-1ete, it is only for the sake of 
completing a triangle. If I did not pursue that curious sub- 
ject farther, it was for this rea.son. Prom the moment I 
found out that a triangle had but three sides, I saw that the 
doctrine would not apply; for make what angle you will of 
a man and woman, still as each has two sides at the least, a 
right and a left, the diagram which they describe must have 
four, not to speak of others that I am ashamed to mention. 
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We passed on to Aristotle; bnt with all hia form and his 
aabstanoe, his matter and his motion, his canse and his effect, 
he could not inform us how, without violating probability, 
the black man could get the white (diild; and therefore, as 
we gained no light, we had no need of any photo-meter to 
measure how much. Fearing to trust myself longer in the 
dark, I passed on to the next topic, recollecting an old maxim : 

Despereft tractata niiteaeere posse relinquas. 

But I had the consolation to think, that fer all that had yet 
passed between them, nobody was a bit the wiser. 

The albinos, with their blood-shot eyes and white hair, 
with the arctic owls, Swedish sparrows, and white birds of 
Canada, I leave to the curious in wild fowl. 

The strength of the adversary’s case I take to be this: 
that at a critical moment, after Mr. Whistleo and Miss Wil- 
liams had been just long enough in bed together to be draw- 
ing towards a perfect understanding of the business which 
brought them there, the lady saw, or thought she saw, an ap- 
parition of a white man making towards her with his cocked 
pistol in his hand; and the true point now is, whether that 
apparition did of itself beget the child, or only change it 
from black to white after it was begotten, by acting upon 
the nervous system of the mother f The counsel showed a 
skill more than professional, which convinced me that he had 
gone deep into this subject, and probed it successfully. He 
understands the doctrine of animal appetencies, if not of 
chemical affinities. 

It is curious to see how the learned will differ. Professor 
Boderer denies the effect of maternal imagination in chang- 
ing the form or color of the foetus ; and for so doing he gains 
the prize medal of the University of Gottingen. Doctor 
hCtchill maintains the effect of maternal imagination with all 
his might. And another profound and ingenious philosopher. 
Dr. Erasmus Darwin, denies this power in the female imag- 
ination; but demonstrates its existence in the male, and says 
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that the Calipoedia * or art of getting beautiful children, aa 
also of procreating malea or females, may be taught by affeet* 
ing the imapnation of the male parent ; for he says that the 
delicate extremities of the seminal glands irritate the organs 
of sense, either of sight or of touch. He recommends the art 
very seriously to those who are interested in the procreation 
of male and female children ; .and obser>'es that the phalii 
which were hung round the necks of the Roman ladies, or 
worn in their hair, might have caused the great proportion 
of male children. He laments, finally, that the manner of 
accomplishing this cannot he unfolded with sufficient delicacy 
to meet the public eye. And I fear myself the stiueainishness 
of the age to he such, that if any professor should pro]>ose a 
course of lectures, or any artist advertise to giw lessons in 
this art, he would find very great difficulty and discourage* 
ment. A reflection, hy-the-hy, involving a satire, upon man- 
kind, since it is notorious that the most delicate of both s(>xes 
practice, with shameless hypocrisy, what is too bad, it would 
seem, to he spoken of without offending decency. T greatly 
wish, therefore, that the Abbe Spallensani had brought his 
methods into general use. notwithstanding the slighting man- 
ner in which Sir James Jay has trentc<l them, l>ecause it 
would be a means of quieting the most scrupulous delicacy, 
and relieving persons of elevated sentiment from the iiwcs- 
sity of coarse familiarities; and be mort^ suitable every way 
to the delicacy of the age. Hut as far as concerns the ]>re8«*nt 
point, whether Rodercr, Mitchill or Darwin prevail, the cause 
is not a whit advanced ; for allowing that this white man 
operated upon the organs of sight or touch, whether of father 
or mother, so as to whiten the child, such a position would 
give birth to two doubts, more perplexing than any yet ap- 
pearing. First, touching the identity and individuality of 
the infant, of which individuality color is a part. For if one 
makes a child black and another makes it white, shall it, 
while it continues white, be said to he the child of the father 

*Doctor Darwin, and other learned zoologists, seem to have mis- 
taken this tenn. It should be written Callipaedopceia.—ThB Re- 
porter. 
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who made it black, and not rather be taken to be his who 
made it white f Even upon legal principles, sudi an act of 
ownership exercised by a man over the child of another, as 
bleaching him without authority, entitles him, whose child 
was so bleached against his consent, to abandon altogether to 
the wrongdoer, and to throw the child upon his hands. Cer- 
tainly, if such a principle be established, as that white men 
can father their children upon negro fathers, it will very 
much advance industry, and encourage many to go abroad 
for employment who now stay at home. - 

But to return to maternal affection. A fair lady, to whom 
his holiness Pope Nicholas the Third, had committed the 
sacred charge of bearing him nephews and nieces, brought 
him, to his utter discomfiture one day, a little bear — and 
whyf why, because he was of the Ursini family, and had 
everywhere throughout his palace carved and painted em- 
blems of the name and honors of his house. Pope Martin 
the Fourth, who succeeded to the chair, the palace, and the 
mistress, fearful of like mischief, had them all effaced; and 
accordingly his nephews and nieces were nice little popines, 
no more like bears than Miss Williams’ child is like a negro. 

At Tzertsogonbosh, in Germany, there was a religious pro- 
cession. Some of the inhabitants personated angels, and 
some devils. One of the devils, more merry than wise, took 
it in his head, as soon as the pageant was over, to run home 
to his wife, and accosted her, if not in* these words, in words 
to this effect: “You dear plague of my life, for all the vexa- 
tion you have caused me from the beginning of the world 
till the date of these presents, I am determined forthwith to do 
in sort that you shall hereafter be the mother of a young 
devil.** She scuffled, he “worried her out, and had a connec- 
tion with her;*’ and whether she felt life in one month or 
four, she finally bore him a young devil. Doctor Mitchill saw 
nothing improbable in a fellow playing the devil with his 
wife, or begetting a little devil. He thought it prudent, how- 
ever, to inform himself whelher it was a dancing devil. I 
am caatious in what I relate; and as I did not know what 
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dancing master it had, I wonld not undertake to say : it was, 
however, a merry-begotten devil, and probably a dancing 
one ; and it is not impossible that it might have been one of 
those that tempted Saint Anthony, twenty thousand of whom 
it is said could dance a saraband upon the point of a cambric 
needle without incommoding each other. 

That the learned sometimes account for things quite dif- 
ferently from the rest of mankind, will appear from the 
sequel of the story of the lady of Milan and her si'vi'ii sons. 
There was a tattle when I was at Milan, but as those who be- 
lieved it had not read Simon Pontius de Coloribus oculorum, 
it may be entitled to small credit. There was, they said, in 
those days, a young Scotch laird, blue-eyed, and red-hairf‘d, 
who made the tour of Italy, to see pictures and statues, and 
kiss the Pope’s toe; hut that his devotion was principally 
warmed by the image of this eis-alpine saint ; that he came at 
different times to worship at her shrine, and finally, that it 
was he who recommended the milk that turmMl tlie children’s 
hair red. 

So much for maternal affection with human kind. But as 
there is a comparative anatomy, why not comparative zool- 
ogy? and, unfortunately for the pride of man, in the act on 
which our philosophers and ‘ doctoi’s have deliv*‘n*d their 
opinion, the similiarity is entire. Poeds have viewed it in 
the same light; and the priiiw* of poets defines it to be mak- 
ing the beast with two backs. lie, too, by tin* bye, was for 
the maternal affection, for he makf*s lago alarm Brabantio, 
lest Desdemona should ‘*be got with child of ii Barbary 
horse,” and he should have ‘‘coursi'rs for e<insins and gcii- 
nets for german.” It was conformable to that idea that T 
asked Dr. Mitchill whether the farmers on T-ong Island could 
reasonably earpect to have a hay foal when they ploughed 
the black mare with the bay horse. He saw no more wonder 
than that a black hen should have a white egg, and then 
would have been the time, but for the fear of lengthening out 
the trial too far, to have discussed the great problem of the 
eternity of the world, which many venerable pbilosophen, 
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aeoordiiig to Censoriniis, supported b7 the single argument 
of an egg.* For they said no egg was produced without a 
bird, and no bird without an egg; and as it never could be 
shown which was first formed, it followed that the world had 
no beginning. We might have shown upon the authority of 
Aristophanes, how the world was produced by divine love, 
and divine love from the egg of night, hatched by <fiiaos. If 
we had been prepared to go into eternity, there would have 
been a range I There was a subject fit for philosophy— one 
never to be determined. 

Touching the old eow that was killed, I can only say tVmt 
whatever Doctor Mitchfll says he saw, I believe as if I had 
seen it; I therefore believe he saw a cripple playing with a 
cooper's knife, and playing with it between his toes. I be- 
lieve, also, that the neighboring gossips told him the story 
of the dead eow ; but I am not bound to believe all they said. 
When such facts boeur, it is so natural to run the back scent, 
and if memory does not furnish something, invention will. 
I once, however, saw a man who was bom without arms, but 
his father had killed no cow. 

It is a good rule, that golden rule of Eling Charles, to be- 
lieve the half of what we hear. It is a good rule of juris- 
prudence to reject all hearsay evidence ; and it is a good mle 
to reject a great deal more. A man made a fortune by wager- 
ing to the contrary of what everybody said. If his maxim 
was true in common life, how much more so in philosophy! 

The attorney’s case in Haddington’s poems, with the dif- 
ference only between black and white, is a case in point. He 
was an awkward fellow to upset his ink in his wife’s lap. It 
was such an ill-natured return for her caresses, ingratitude 
or so black a dye, that he deserved his fate. 

The world has been in ignorance on another subject which 
thiH trial has promulgated. First, all negroes were supposed 
to be black. In process of time it was discovered that some 
were white— and now it appears that others are piebald. He 

*Negant omnino poaae reperiri aveane ante an generata 
Own et ovum stno one et avia aine ovo gigni non poaait. 
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ih&t Doctor Mitchill saw, iii the very act of nietamorphosa, 
was a full-grown man, and could not be influenced, one would 
think, at that time, by any affection of his mamma to change 
his color. That fact then remaiiiK to bi* accounted for on 
some newer principle. I once knew a Hr. Percy, a composer 
in music and singing master. He taught in my family, and 
he confessed one day in the fullness of his heart, that he had 
been credulous enough to throw away a guinea a visit for 
several months, to a <|uaek, calling himself an ancient mag- 
netist, who undertook by gestures and wry faces to take a 
purple stain from the cheek of a favorite pupil. In the Iw- 
ginning of the course of magnetism, all panmts, kiudre<l and 
neighbors, glorifitHl this quack, for they thought they saw 
the mark disappearing from the edge of the lower eye-lash. 
But finally they were convinced that they were imposed upon. 

There W’as a horse shown some time ago in New York as a 
wonder, and he jmsstHl well (^nough b«*eause his tail was 
shaved and his buttocks painted dapple green. It is the 
easiest thing in life to work a wonder. 

The last question I took the lilK*rty of asking Doctor 
Mitchill, in order to come to a just estimate of what he 
conceives the line of probability was, ivhether tla* fact which 
we have on Scripture authority of the ehangi^s worked upon 
Laban’s sheep by the contrivance of Jacob, was to be con- 
sidered as a miracle, or, on the principles of maternal affec- 
tion, a thing within the ordinary laws of nature T And the 
learned witness answered, without hesitation, that it was to 
be accounted for by the ordinary laws of nature. Seeing 
that this is so, and that in matters of generation the re- 
semblance is so perfect between man and beast, I wonder 
it has not been long ago turned to the embellishment of the 
human species. Ladies might then go to the ball, and In- 
dians to the war without paint; and it would be an innocent 
pleasure to variegate boys and girls, by means of colors 
sticks, feathers and ribbands; and the Dutchmen might dis- 
play their taste upon their children as they do now upon 
fheir tulips. How pretty and pleasant to see little natural 
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Iiarleqnins playing about! But for the ignorance of onr 
fathers we might have been burnished like game cocks, and 
had wives like birds of paradise, and daughters like cocka- 
toos. Now and then those that love cariosities might have a 
little monster, and for those who think two heads better 
than one, it would be quite easy to frighten the mother out 
of a child with two heads. 

Let not the learned witness complain that we treat his 
opinions lightly; the greatest philosophers in the universe 
have been thought, upon* some particular subjects, too easy 
of belief. 

Hippocrates relates that his mother used frequently to 
tell him that for two years before his birth she had no carnal 
intercourse with his father. But that she had been strangely 
influenced one evening as she was walking in the garden. 

Galen, in his treatise on the measles, says the disease was 
brought by a woman who had no father. 

Doctor Harvey, who discovered the circulation of the blood 
is said to have believed and written of a race of men with 
tails. 

Diodorus Siculus mentions a sorceress of Egypt who had 
passed for the celebrated Isis, upon the strength of bearing 
children without the help of men, but that a priest of Mer- 
cury was detected in her bed. 

Livy speaks of a woman brought to bed in a desolate islatid. 
where she had not seen a human face for nine years. She 
was brought, he says, to Rome, and examined by the senate. 
What a pity that we had no report taken in short hand of 
the arguments of the jurisconsults, and the opinions of the 
conscript fathers! 

Lord Bacon, in treating of the period of gestation of va- 
rious animals, says gravely, that an ox goes twelve months 
with young; and Doctor Mitchill, of North America, was so 
impressed in early life by reading thtf novel of the Christian 
bishop Hdidorus, entitled the loves of Theagines and Chari- 
clea, that he could not see any improbability in black men 
getting white diildren. 
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A Prussian soldier was detected taking certain jewels and 
corporal ornaments from the image of the Virgin Mary, atm! 
holdly asserted that she gave them to him. The case was 
novel, and a counsel of prelates and other learned men was 
convened, who, not averse to miracles, adjudged the thing pos- 
sible. Frederick the Great, understood the trap, and suffered 
the soldieit to be discharged ; but next day it was proclaimed 
that on pain of death, none should thereafter take advantage 
of the generosity of the Virgin Mary. Now lot it be pro- 
claimed by authority of the mayor and corporation, that no 
black man riiall hereafter presume to got a whiti* child ; but 
let the fellow be, in the meantime, discharged. 

And now that wc have returned from our voyage round 
the world, let us look how the thing stands on n nearer view. 
Ten or twelve of the most cxp<‘rienced physicians declare 
this thing next to impossible. Otjc g«»nthMnaii says emphatic- 
ally, that if it is true, it is a prodigA', and prodigies, he be- 
lieves, do not happen, though pt^rjurics do. Rome of the pro- 
fessional Avitriesses hoA'e resided long in those eountri(»s where 
if such facts were natural they must have fallen Avithin their 
notiee; but they ncA'er saw one such as Avould Avarrant their 
belief in this ease* — others haAM* praetis<Ml in lliat 7>artieuhir 
and u.seful branch Avhich enahles them to judge Avith cer- 
tainty in matters of this nature; and envy cannot deny of 
them that they have brought moi'p into the Avorld than they 
haA'c sent out of it. The; A^erA^ gentlemen who nshi-rod into 
life the babe, Avhose name Avill be bright in the annals of 
zoology, physiology, fiathology, and all the ologies fDoetoit 
Reeor), agrees that it is the child of a white man. Tloetor 
Mitehill denies it, partly on the authority of the f|uadruped8 
of Paraguay, and partly l>eeaiise Miss Williams has deposed 
otherwise. AlloAving the analogy in such trnnsaetions be- 
tAveen» meiF and four-footed animals, yc*t 1 am not so easy in 
alloAA'ing weight to the testimony of a woman, who swears to 
her own shame; and if I did give weight to her testimony, I 
should not admit any conelusioir to be drawn from it in this 
ease; for it is as strong one way as the other. She scuffled 
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'witii a black man in. a bad honae, and he worried her out and 
had a ccmnection with her. Very good. Shortly afterwards 
she scuffled, or fit, as she termed it, with a white man, an d 
knocked off his hat, but he afterwards came to bed with his 
hat, and had a connection with her. Did you cry out! No, 
sir. What then did you dot I bade him be quiet! Well! 
where i& the difference, except in this, that the white man had 
no hat upon his bead f Will it be contended, now, on the au- 
thority of any treatise upon generation, that a man cannot 
get a child without a hat upon his headt Here I might say, 
without indiscretion, your Honors have experience to the 
contrary. No well bred man would think of going to bed to 
a lady with a hat on ; if he did, she would do well to knock it 
off. If he was so much afraid of catching cold, he might have 
put on his night cap. To be sure, if he be of the society of 
friends, it alters the case, because then it might be an in- 
convenience; but could not be considered an incivility — but 
there is no evidence of that. 

Besides this, the evidence of Alderman Barker and Mr. 
ODIenis, shows that she has contradicted herself upon oath, 
for, before them she swore she had no connection with a white 
man. Here before this Court she admits, when upon oath, 
that she had. She admitted, it is true, before those magis- 
trates, after her depositions were given in, that she had a 
scuffle with the white man, and that he tore her petticoat; 
but that does not reconcile the contradiction upon oath. Tear- 
ing a petticoat is not having a connection ; nor is it to be sup- 
posed that all the piueions with which that white man was 
influenced, were to be allayed by the small satisfaction of 
tearing her petticoat. Where there are Helens there will be 
wars; but the most quarrelsome will not fly to arms for the 
sake of tearing petticoats. I defy all the annals of pathology 
to show a ease of a man affected with such an antipathy to 
petticoats. But it may be said one of those scuffles was more 
platonic than the other. I do not believe that. The one wor- 
ried, and the other fl.t. Platonic love does not carry pistols, 
nor jump into bed with its hat on. Sudi scuffles may differ 
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in etiquette— but not in reality. ‘‘Montague's men are al- 
ways thrust from the wall, and their women to the wall/* 
Can we believe that the white watch made the black watch 
turn out, merely for the sake of a warm hammock? If that 
be so, I can only say, “delicate pleasures to susceptible 
minds!” 

But that is not the argument. The woman herself says, 
that there were no young ones that time, because they fit all 
the time. If they fit what more is wanted f One of the eoun- 
sel asked whether many races of animals were not propagated 
in strife, and he instanced eats; hut he might have taken a 
still nobler instance, that of the Sabine women, who scuiTled 
with the Boman men, yet bore them children. All history, 
sacred and pi'ofane, is full of child nui begotten in violence. 
There are countries where a scratched nose is a sign of vic- 
tory rather than defeat ; and where a woman who surrenders 
her favors "without resistance, is like a general who sur- 
renders a strong jdace without a shot. Say then that one 
scuffled like Boreas, the other like Zephyr — still it eoinos to 
the same thing; for Zephyr, mild as lie was, got Flora with 
child, and Boreas with his Orythia could no more, except 
that he got twins with wings on them. The terms in which 
Ovid makes Flora give her e\idi*nee, arc so applieahle to the 
ease of our Lucy, when she speaks of her black lover, that I 
am tempted, as well for that, as to show' I have not forgotten 
my Latin, to repeat them. 

Yer eraiy Zephyrus me consperit, ahibam 
Insequitur, fuffio, fort tor tile fuit. 

What is there then but the love of the marvelous that 
should induce us to depart from the ordinary laws of na- 
ture to come at the conclusion, that this child belongs to a 
black, rather than to a white man? Th(*re was no difference 
but in the manner; and in such matters every man will have 
his way, 

Dick can neatly dance a jig; 

But Tom is best at Borees. 
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There remains but one topic of the evidence to 
Cases have been related and assented to hy Doctor Mitchill, 
that where there has been a rapid succession of intercourse 
between a white and a black man, twins have been bom, 
each resembling the respective incumbent to whom he owes 
his origin. Upon this ground we are at length enabled to 
make a ^proposition which will meet the justice of the case, 
and of course the approbation of the Court. It appears here 
that there has been a rapid succession of intercourse in the 
very terms of the evidence ; but of the twins only one is yet 
come to light; which is evidently that of the white man. The 
black man’s twin is not yet bom; but if the lady be as slow 
in bringing forth as she was quick in conceiving, it will be 
time enough two years hence to look for it. Let her satisfy 
the Court that she has lived chaste since April, 1806, and will 
continue so to do for two years more, and then if there comes 
a black child tom fide the fruit of our connection, we pledge 
ourselves to maintain it. 

THE DECISION. 

The Mator. This is an appeal from the police magistrates. 
It appears that they were ^vided in opinion respecting the 
charging the defendant as the father of an illegitimate child, 
and that the Commissioners of the Almshouse and Bridewell, 
acting as overseers of the poor, have applied to the Sessions 
to review the case. 

The defendant is a negro — the mother a mulattress — 
and the child has the hair and most of the features of a 
white, the color, indeed, somewhat darker, but lighter than 
most of the generality of mulattoes. 

The oath of the woman is positive as to the father; and 
it is not pretended by the defendant that he has not been 
connected with her; but he relies upon the appearance of 
the child to destroy the evidence of the mother. 

This case, involving a most impoitant question in phj- 
siology, the most respectable medical gentlemen in the cit> 
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liaye been called in to give their opinions, and they almost 
unanimously declare that the defendant is not the father of 
the child, as it would be a deviation from the course of na- 
ture. Doctor Pascalis has fortified his opinion by some very 
able remarks; and Sir James Jay, a physician of great w- 
s^etability,^ and of the longest standing in the city, has 
given a decided opinion to the same effect, and has partic- 
ularly indicated the want of crimed hair as a conclusive cir- 
cumstance against the testimony of the woman; and he has 
been supported in his opinion by the president of the Medi- 
cal Society, and several professors and other distinguished 
physicians. 

The only opinion which militates against the united voice 
of the profession is that of Doctor Mitchill, and this is more 
in appearance than in reality. That learned gentleman has 
explicitly admitted that the offspring of tlie mother and the 
defendant would, according to the ordinai\v laws of nature, 
possess a color lighter than that of the father, and darker 
than that of the mother; and that, on the presumption of 
their being the parents, the appearance of the present child 
would be an anomaly in the seieniH» of man, and a departure 
from the usual operations of nature. 

If, therefore, nothing farther appeared before the Court, 
we would not hesitate to decide against the appellants; as 
we undoubtedly repose less confidene** in the natli of the 
woman, than in the opinions of the medical gentlemen who 
have appeared here as witnesses, corroborated by every ap- 
pearance, and by our own observations; and it cannot cer- 
tainly be expected that we would have recourse to the mirac- 
ulous to bear out and support the testimony of the mother. 
The rule in dramatic poetry" will apply to cases of this na- 
ture — 

Nic Deus intersit nisi dignius vindicc nodus, 

Incident— 

But the mother has reluctantly attested, and explicitly ad- 
mitted, that she had connection with a white man as well as 
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witb fhe defendant We eaa, therefore, even npon her own 
testimony, he justified in dismissing the present eomplaint; 
and we accordingly order, that the application to <fitarge the 
defendant as the father of the illegitimate child be ovexrnled, 
and that he be discharged from his recognizance. 



THE TRIAL OP ROBERT McCONAGHY FOR 
THE MURDER OF ROSANNA BROWN AND 
HER FIVE CHILDREN: JOHN, ELIZABETH, 
GEORGE, JACOB AND DAVID. HUNT- 
INGDON, PENNSYLVANIA, 1840. 

THE NARR^VTIVE. 

When Parmer John Brown of Cromwell Township, Hunt- 
ingdon County, Pennsylvania, left home to do a week’s plow- 
ing some distance away, he said good-bye to his wife Rosanna 
and his five children, for all the family lived wdth him except 
two married daughters, one of whom was the wdfe of Robert 
McConaghy. On Saturday afternoon when he got back he 
was surprised to see the handle of the front door missing, 
and, looking towards the barn, he saw the flames of two 
shots, one of which slightly wounded him, and as the man 
who had fired at him, fled from the barn to the ivoods hv 
recognized his son-in-law% McConaghy. He found the door- 
handle in the barn, and gaining entrance to his house, dis- 
covered the dead bodies of his wife and his eldest son. and 
the alarm being given and a search instituted by the neigh- 
bors, the corpses of the other four childrtui were found at 
different places on the farm. 

McConaghy was arrested, tried and sentenced to be hanged. 
The drop fell with him protesting his innoeene<% but the 
rope broke and while the executioner was obtaining a new 
one he made a full confession. He said that he did not like 
Brow’n and that he made up his mind to murder the family 
and obtain the money he knew’ there w’as in the liome. Go- 
ing over to Browm’s farm that morning he met George (16) 
first ; he stniek him with a flail and then ehoked him ; then 
he took little David (10) into the woods and ehokecl him to 
death; he went back to the house and told Jacob n4) that 
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the boys were gunniiig in the woods and coaxed him to go 
with him, and as he walked from the house in front of him, 
he shot him in the back. He returned and told little Eliza- 
beth (17) to come with him and gather some strawberriefi 
and when they got down to the field he stunned her with a 
stone and then strangled her. He went back to tiie farm and 
watched' for the wife, Rosanna, who was making bread in the 
kitchen, to come to the door; when she did he fired and 
wounded her in the arm; he ran into the house after her 
and asked her who shot her. She said she did not know; so 
he induced her to lie down on a bed when he stunned her with 
an' axe and then cut her throat. He now searched the house 
for money, finding only seven or eight dollars. He observed 
the eldest son, John (21), coming home and shot him as he 
approached the house, dragging the body inside and hiding it 
under a bed, after taking all the money on his person — about 
$10. He now lay in wait for the husband, intending, if he 
succeeded in killing him, to collect all the bodies in the house 
and bum them, house and all. 

After this extraordinary confession the criminal was again 
hanged, and this time until he was dead. 


THE TRIAL.* 


In the Court of Oyer and Terminer for Huntingdon County, 
Huntingdon, Pennsylvania, August, 1840. 


Hon. Thohas BuRNsroE,^ 
Hon. Joseph Adams,* 


Judges. 


August 12. 

The prisoner had been previously indicted for the murder 
in Cromwell Township, Huntingdon County, of Rosanna, 


^Bibliography. •“Trial of Robert McConaghy, together with his 
confession and execution, who mnrdered his six relatives, the 
mother, sister and four brothers of his own wife, on Saturday. 
May 30, 1840, in Huntingdon County, Pennsylvania; to which is 
added the judge’s charge and sentence, and an address to the reader. 
PhUadelphia. 1840.” 

•BuRNsroB, Thomas. (1782-1851.) Jndge. Bom near Newton 
Stewart, County Tyrone, Ireland; immigrated with his fathers 
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John, Eliaabeth, George, Jacob and David Brown, and had 
pleaded not guilty. 

Alexander Owin* and Georgia Taylor^ for the Common- 

family to America and located in Montponier>* County, Pa„ in 1793; 
studied law and began practice in 1804; removed to Hellefontc, Pa., 
March, 1804; admitted as attorney at Huntingdon, Pa., at April 
term, 1804; member of State Senate, 1811-1812; elected to 14lh 
Congress; sened from March 4, ISlo, to April, ISlfi, when he 
resigned; elected to State Senate and was its ])re.siding oflicer in 
1823; in 182(5, succeeded Judge Huston on the bench of Common 
Pleas; resigned in 1841 and was appointed by OoviTnor Porter to 
another judgeship in Montgonu*ry (\)nnty; on January 2, 1845, 
appointed Associate Justice of the Snpn»me Court of Pennsylvania, 
sennng in that capacity until death, at OerinnntoAvn, Pa. See Africa, 
J. Simpson. History of Huntingdon and Hlair ('oiintii^s. Pa., 1883; 
Biographical Congrc^ssional Directory (1774-1011), Ittl.l. 

*Adams, Joseph. Resident of Frankstown Township, when ap- 
pointed Associate Judge of Huntingdon i'*ounty; in 1825, elected to 
lower branch of State ].iegislatnre; in 1841 (Mar. 15), comuiission 
as Associate Judge, renewed hy (lovernor Porter; served for live 
years, or until county was divided, the division leaving him in new 
County of Blair. See Lytle, Milton Scott. History of Huntingdon 
County, 187(5; Africa, J. Simpson, History of Huntingdon and 
Blair Counties, Pa., 1883. 

*Gwix, Alexander. (1807-1848.) Born, linniingdon. Pn.; 
graduated with distinction, from Dickinson (’ollcgc, ('arlisle (M. A.). 
1827; afterwards studied law in otTice of Roliert Allison, at Hunting- 
don; admitted to Bar at Iliintingdon, Nov. 9, 1830; divided time 
between law and politic.s, the latter leading him lc» the purchase, on 
April 23, 1834, of ^^Tlie Huntingdon Gaswtte,” which he published 
until 1838; in 1839, apiminled by Governor Porter ns Pr(»secnting 
Attornney for Huntingdon County, holding olTiee three years; elected 
in 1845 to State House of Representatives; in 184(5, retired from 
politics. See Africa, J. Simpson, Ilistmy of Huntingdon and Blair 
Counties, Pa., 1883; Lytle, Milton Scott. History of Huntingdon 
County, 1876; Catalogms ('ollcgii Dickiiisoniensis, 1857; Souvenir 
Edition, “Historic Huntingdon,” 1900. 

®Tatlor, George. (1812-1871.) Bom Oxford, Chester (’oiinly, 
Pa.; taught country school in Dublin Township and Through (Vwk 
Valley, having left school at the age of thirteen; snhsecjiiently en- 
tered, as a clerk, the employment of David R. Porter, prolhonotary 
of Huntingdon County (afterwards Governor of Penn.); in 18;i4 
began to read law in otTice of Andrew' P. Wilstm, and while a student, 
c'dited a Democratic newspaper; admitted to Bar at Huntingdon, 
April 12, 1836; entered partnership witli John G. Miles under Arm 
:*^me, Miles & Taylor; in October, 1843, retired from firm; he was 
elected Treasurer of the county, sen'ing two years; then prepared 
for Presbyterian ministry, but abandoned intention and returned to 
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wealth. Andrew P. James M. BeW and S. Calvin,^ 

for the Prisoner. 

The indictment in the first and second counts charges the 
prisoner with the murder of Rosanna Brown; in the first 
count by a mortal wound given with the barrel of a gun over 
the right eye in the forepart of the head ; in the second count 
by cuttihg her throat with a knife^ The third count charges 

law; in 1849, when Legislature created the Twenty-fourth Judicial 
District, he was named for the President Judgeship of the new dis- 
trict (composed of Huntingdon, Blair and Cambria Counties) ; in 
1851, this office becoming an elective one, he was elected and, on 
expiration of term, re-elected, holding office twenty-;two years; died 
Huntingdon. See Africa, *J. Simpson, History of Huntingdon and 
Blair Counties, Pa., 1883.; Lytle, Milton Scott, History of Hunting- 
don County, 1876 (account as given by his friend, Col. William 
Dorris, of the Huntingdon Bar) ; Souvenir Edition, ‘‘Historic Hunt- 
ingdon,” 1909. 

•WiLSOK, Andrew Porter. (1806-1871.) Bom near Roxbnr>\ 
Franklin County, Pa.; graduated, Jefferson (now Washington and 
Jefferson) College, 1823; studied for two years in law office of 
Ceorge B. Porter, of Lancaster; graduated from law school at Litch- 
field, Conn.; admitted to practice in the Superior Court of the State 
of Connecticut, April 5, 1826; returned to Lancaster and was admit- 
ted there in spring of same year; in 1828, appointed by Attorney 
Oeneral Calvin Blyflie as his deputy for Huntingdon County; ad- 
mitted to Bar in Huntingdon, April 16, 1828; in 3837, was a candi- 
date for Assembly, but was defeated, and again in 1840 and 184(). 
defeated in run for Congress; continued law practice until 1863. 
when he retired from active service; died in Huntingdon. Sec 
Africa, J. Simpson, History of Huntingdon and Blair Counties, Pa., 
1883; Biographical and Historical Catalogue of Washington and 
Jefferson College (1802-1902), 1902; Souvenir Edition, “Historic 
Huntingdon,” 1909. 

^Bell, James Martin. (1799-1870). Bom BelPs Mills, A nth; 
Township, Blair County, Pa.; educated in Huntingdon, Pa.; studied 
law with Robert Allison; admitted to Bar, Huntingdon, Aug. 10, 
1824; removed to Bedford for short time; returned to Huntingdon 
to continue practice law ; appointed Prosecuting Attorney for county 
(Huntingdon) in 1827; in 1838, nominated to fill unexpired term of 
David R. Porter, who had been nominated for Governor; in 1843. 
in anticipation of the erection of Blair County, he removed to Holli' 
daysburg, and entered banking business; organized state banks in 
Johnstown and Huntingdon ; started banking house of Bell, Garnet i - 
son & Co., which finally grew into First National Bank of Hollidays- 
burg, of which he was president until death, at Hollidaysburg. See 
Africa, J. Simpson, History of Huntingdon and Blair Counties, Pa., 
1883; Lytle, Milton Scott, History of Huntingdon County, 1876; 
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the prisoner with the mui-der of John Brown with a rifle; 
the bullet entering the right side of the breast and penetrat- 
ing through the breast. The fourth and fifth counts charge 
the prisoner with the murder of Elizabeth Brown ; the fourth 
count by giving her a mortal wound with a stone as de- 
scribed, on the back part of the head ; the fifth by giving her 
a mortal wound with a stone on the forepart of the head. The 
sixth count charges the prisoner with the murder of Qeorgi* 
Brown by a stroke on the back part of his head, fracturing 
his skull, and by a mortal wound inflicted by a stroke on the 
left ja^v with a rifle gun. The w^venth count charges the 
prisoner with the murder of Jacob Brown by shooting him 
with a rifle through the head. And the eighth count charges 
the prisoner with the murder of David Bn>wn by strangling. 

THE EVIDENC^K FOH THE FOMMONWKALTll. 

iriw. Brown. 1 was working slers; boy lie weiil mi lo ria- 
nt the Furnace (Matilda); start- iiey’s; walked on to Eli Taylor’s; 
cd away; looked at the clock, it when I cninc to (’orneliuB* there 
wanted tw^eiity niinut€*s of one; wns a small girl at the door; 
tied the skillet and sledge to the came near to the line of prop- 
rope, and started over the river; erty between me and Wakefield; 
saw this boy, Fislier; caUrhed up heard my dog bark and howl 1 
together at Pollock's; went to- got to my house, and reached 
getlier to this side of H. Kick- for the handle of the door; found 
et’s; stopped and took a drink; the handle was not there; looked 
we sat there some time; one of towards Robert's house, over the 
the name of Boblitz came and fichls; as I straightened myself 
went on; we went on to Hrew’- up facing tin* barn, the first shot 

Biographical Encyclojiedia of Peiina., 1874; Souvenir Edition, ‘‘His- 
toric Huntingdon,” IfiOtk 

"Calvin, Samuel. (1811-1800.) Born Washingtonville, Pa. 
Educated in common schools and Milton Academy; Principal of 
Huntingdon Academy for two yeans then studied law» at Hunting- 
don under James M. Bell; admitted to Bar, 18.'iC and began prac- 
tice at Hollidaysburg ; Member of Congress, 1S4R; declined rciiomi- 
nation in 1851 and resumed law jiractice; raised a volunil^ecr com- 
panv, 1863; Member Constitutional Convention (Pa.), 1872. Died 
at Hollidaysburg. See Sell, J. S.. “20th Century History of 
Altoona and Blair Countv,” 1011; Africa, J. S., “History of Hunt- 
ingdon and Blair Counties, Pennsylvania,” 1883; “Historic Hunt- 
ingdon”; “Biographical Cyclopaedia of Pennsylvania,” 1874 ; 
“Biographical Congressional Directory” (1774-1911), 1013. 
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eame; saw the blaze come out of 
the mow of the barn; looked in 
that place to see; could see 
nothing; then the other shot 
came; made a step down, and 
tiien saw his face between the 
logs, and said, ^‘You d — d infer- 
nal rascal, what are you doing 
there Saw him from his breast 
to the top of his head, as I 
started to run towards the bam ; 
saw him run towards the mow 
hole ; stooped down ; that was the 
last that 1 saw of him; ran be- 
hind the barn; could see nobody; 
went on to the barn iioor.; the 
first thing I saw was the handle 
of the door lying on the log of 
the mow hole ; found both of my 
rifies there; ran to the back of 
the barn, and hallowed twice, 
"halloo” loud; got no answer; 
ran on to the house, opened the 
door; turned around, saw my 
son laying under the bed; my son 
John; I hallowed three or four 
times, got no answer; put my 
hand to him; he was all stiff; his 
face black, and water running 
out of each side of his mouth; 
his pantaloons down, and the 
shirt drawn up; then ran to 
Lewis Carother’s; saw his sister- 
in-law in the orchard; called to 
her; asked her where Carothers 
was; she said at Bare’s; she said 
she would go down the road and 
make alarm, and I should go 
back; ran up the road; John 
Binker’s wife was setting before 
the door; told her I was shot, 
and that John was killed; she 
told me to go on and she would 
come down; Atherton and Tay- 
lor were chopping over the or- 
chard ; ran across and came near 
them, and called to them to come 
down; told Atherton to come 
down and to tell Taylor to come 
along, too; sat down till Ather- 


ton and Taylor both eame down; 
Atherton said, ^%y God, what is 
the matter with you, Brownf” I 
said I was shot, and that my son 
John was killed; told them both 
to come along with me, and they 
did; when we came to the cross- 
roads that goes to my house and 
to Bare’s, I told one to go with 
me and the other to go to Bare’s; 
Taylor went with me, and Ather- 
ton went up to Bare’s; Taylor 
and I went up; I opened the 
door; Taylor said he would like 
to see John; we went in and saw 
him; Taylor said, will go 
to the bam and take this gun 
along;” told him he might as well 
take a club, for there was no am- 
munition ; he said, "We will take 
it, any how;” we went out into 
the barn ; saw nothing but a bed 
where some one had been rolling 
in; there was straw on the mow; 
some bundles came down; Tay- 
lor said, "Let us go to the old 
house, maybe there is something 
there;” McConaghy lived in it; 
looked in the crack; told Mr. 
Taylor there was nothing dis- 
turbed; went on down to my 
house again; and waited for the 
others; we kept about till they 
came; towards sunset, I went in; 
popped into my head about my 
money; opened the chest, and 
found my money was gone ; there 
was thirty dollars; looked in the 
drawer; twenty-eight cents that 
was there was gone; a pound of 
tobacco that was there was gone, 
also; John Taylor eame in; we 
went into the room ; Taylor said, 
"I think there is some one lay- 
ing in bed yet;” stepped to the 
bed and drew the quilt off, and 
there lay my old woman; I put 
my hand on her cheek; I told 
him her cheek was cold; we 
walked out; the rest of the men 
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had come together; saw the man 
in flie mow from his breast to 
the top of his head; he had dark- 
ish clothes on; a clean shirt; a 
black head; had no hat on; to 
all appearances it was Robert 
McConaghy; his face I saw; it 
was plain to me, and 1 knew 
him; do not mind what I told 
Taylor; he asked me if I saw the 
man; I said I did; be asked mo 
if I knew him ; I told him 1 did ; 
told him it was Robert McCon- 
aghy; on the next Sunday ho 
was at my house ; he had a Mex- 
ican eleven pence; he asked mo 
if I had over seen any of this 
kind of money; told him I did 
not know, but thought T had a 
d(»nar of the same kind in my 
chest ; I took the key down from 
the top of tlie clock and took out 
my i>nrsc, and opened the purse; 
tliis Mexican dollar, a ninety-five 
cent piece, and four half dollars 
fell out ; he said it was the same 
kind of money; the two guns 
found in the mow were mine; I 
was not in the liahit of lending 
my guns to any one; have owned 
it since last June; no person, to 
my knowledge, ever used this 
gun except wdiat it was used at 
the time of the iiiimler; Li*wis 
Carothers and Eli Wakefield T 
showed how to use that lock, also 
Robert McConaghy. I could not 
tell bow near Ibc first bullet 
came to me ; it was so near 1 did 
not bear it "whistle; John was 
21 years old the lotli of last 
February; Elizabeth was 17 in 
January; George was Ifi last of 
March; Jacob 14 in June; David 
10, 15th of last March; one^ of 
my daughters is prisoner’s wife; 
I have 120 acres of land in 
Cromwell Township. 

John Taylor, William Ather- 
ton and I were working in an 


old field, about half a mile from 
Brown’s house, on the day of the 
murder; Brown came about 5 
o^clock, said there was a man in 
his bam that had shot at him 
twice from between the logs, as 
he stood on the step of his house 
door; he said he sliot his big 
gun first, for the ball came 
whistling by his head; the next 
took off a piece of his ear; he 
said his son was murdered, and 
was laying in the house, and the 
rest of his family liad eleannl 
out; he asked one of us to go up 
to Bore's, and the other to go 
with him to his house; William 
Atherton went to Bare’s, and 1 
wont to the house; first thing I 
saw was that the floor had been 
washed; it w:is quite wet; tliero 
was two loaves of hiHMul iti tlie 
basket that seenied ready to be 
put in the oven, and two guns 
on the chest; !Mr, Brcuvn opened 
the door into the sleeping room, 
and T saw that that room was 
wetter than the otlu'r; Ji»hn 
Brown Avas dead, lying on liis 
hack, with his head toward the 
foot of the bed; the fall of his 
pants Avas nnhiit toned, and his 
shirt out ; liis left hand jmeket 
Avas draAvn about half out; he 
had his coat niT, and his waist - 
eoat pulled over his head; it ap- 
peared as if he liad been dragged 
out of I lie first room; Ave went 
and looked around the barn and 
Mer<inagiiy’s house, but snAV 
notliing wrong; we ihen Avent 
into the house again, to look at 
young Jcdin; says T, BroAvn, do 
YOU think there is any body in 
that bed? he said no, T guess 
not; I said. Brown, yon had bet- 
ter look in that bed; we drnwed 
the clothes down, and there was 
his old woman’s bead laying on 
the pillow; Drown began to cry, 
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and said he did not know what 
injury he had done to the folks 
that they should kill off his fam- 
ily in that way; about ten or 
fifteen minutes before Brown 
came to alarm us, heard two 
shots go off; Brown said the m^ 
had a dark waistcoat and shirt 
sleeves rolled up above the el- 
bows, and black hair. 

Cross-examined, Should think 
it was near 5 o’clock when Brown 
came to us; he told me he found 
John under the bed; saw no 
marks of any thing being 
dragged on the fioor. 

Wm. Atherton, Brown sev- 
eral times over, stated that eve- 
ning that he beUeved it was Rob- 
ert McConaghy that shot at him; 
he said it was Robert McCon- 
aghy. 

Benjamin Bare, The first ac- 
count I had of the matter, Ather- 
ton asked me to go over to 
Brown’s; said Brown had been 
to him and said he had been shot, 
and his son John had been killed 
in the house. Next day (Sun- 
day) early, went again to 
Brown’s; H. Rickets and I 
agreed to search for the chil- 
dren; on the hiU in the oat field 
we saw their tracks; accidentally 
came on the boy, he was partly 
covered up; and inside the field 
1 saw the girl, she was covered 
with leaves ; her head was 
mashed, as with a stone, the 
stone was there and bloody; we 
went back to the house and told 
the others what we had found; 
I saw McConaghy on Sunday, 
when we came down from the 
children; he had boots on; these 
boots would make a similar 
track; the ones McConaghy had 
on would have made such a track 
as those in the field and on the 
log. 


Cross-examined, Brown did say 
on Sunday it was McConaghy; 
Brown was first suspected, and 
was taken on Sunday night by 
the people; 1 saw him tied in the 
house on Sunday; the reason 
that he was suspected was, that 
he was rough in his family ; 
when I knew what time Brown 
came home 1 was satisfied he did 
not do it. 

jR. Fisher, Accompanied Brown 
from the river to near his house; 
proves Brown’s statement, as to 
time, and swears that he heard 
two shots soon after he left 
Brown. 

Samuel Faust, When Brown 
passed Brewster’s it was half 
past 3 o’clock; I looked at the 
clock. 

Bebecca Cornelius, Live half 
a mile from Brown’s house; saw 
Brown going home ; it was pretty 
well on to 5 o’clock; I looked at 
the clock; I heard the shots soon 
after he passed. 

Dr, J, G, Lightner, About 9 
o’clock on Sabbath morning went 
to Brown’s; first examined Eliza- 
beth Brown; her head presented 
a mass of bruises, a large incis- 
ion through the scalp behind the 
head, two and a half or three 
inches long; another one on the 
forepart of the head, under the 
hair, about two inches long; one 
on each side, of smaller size; the 
skull was not fractured;^ there 
were no other marks of violence 
about her; I concluded she might 
have been murdered on Satur- 
day, in the fore part of the day; 
her death was caused by the rep- 
etition of blows by a stone, or 
something on the head; the next 
examined was Jacob; his skull 
had the appearance of a b^l 
passing from the back of his 
head and came out before, pass- 
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ing close beneath the skull; his 
wound presented about the same 
appearanee as Elizabeth^ if 
anything, the worms in her 
wounds were a little the largest; 
that might have been caused by 
her hair creating more heat ; the 
wound was larger in the front 
part of the head; I could put 
my two or three fingers in the 
wound; it would have caused in- 
stant death; the next was John; 
his wound was through the body ; 
I think it entered near the spine 
and came out in his right breast, 
passing through the right cape 
of the lungs; the wound was suf- 
ficient to cause instant death ; the 
next was Mrs. Brown; she was 
on the bed; above the right eye 
there was a wound, three or four 
inches in length, running ob- 
liquely across the extreme comer 
of the eye, the depth of it 1 could 
not tell*; the bone was fractured 
the Avhole length, but the skull 
was not separated in the center; 
this was sufficient to cause death; 
found her tliroat cut; the wound 
above the eje seemed to have 
been done by a dull axe, at one 
blow; the cut on the throat was 
evidently done with a sharp in- 
strument, it w'jis a clean cut; all 
the important blood vessels were 
cut; her throat must have been 
cut after slie received the blow; 
the next was David ; he presented 
the appearance of a person hav- 
ing been strangled; his face 
black, his tongue swollen and 
hanging out; there was a small 
mark on him, and the appear- 
ance of a ball through his panta- 
loons, between his legs, it just 
circumcised him, as it were, 
slightly; the next was George: 
there was a slight fracture on the 
back part of his skull; T also 
found his right arm broken ; part 


of the lower jaw was broken; bat 
cannot say whether it was done 
by a ball or by some animal that 
bad evidently been feasting in>on 
the body; should think that his 
throat had hvvn cut ; all the flesh 
about the nock anti head was en- 
tirely eaten ofT; the fracture of 
his skull and jaw would have 
produced death; 1 am satisfied 
that he canit^ to his death by vio- 
lence committed by some person; 
from the appearance? of titc bod- 
ies, 1 think Ja<M>h and Elizabeth 
were first killed; none of the 
others showt^d sipis of }»iit refac- 
tion: the general appearance of 
the others wen* similar; there 
conld not have been iiiueh differ- 
ence in the time of their death; 
it w^ould, in wnnn weather, I 
think, take two hours after 
death, before a body would be- 
come stiff; saw Robert Mcl'ona- 
ghy on Sunday, when he was 
brought forward for examina- 
tion; his nen’ous system swrned 
con.siderahly affected; exatniiicd 
his hands; found .something at 
the eoriier end of his nails, some 
dark siibstanee that looked like 
blood; at tin* edge of the little 
finger of the right liand there 
was hlo(»d remaining there dis- 
tinctly; I said, “Hohert, is your 
finger he said not; Mc- 

Conaghy said, if it was, he did 
not know how it came; Monday 
following, 1 examined his per- 
son; saw nolliing like blood 
then; the blood that was anmtid 
the little finger was gone; the 
dark appcarnrice about tlie other 
fingers and nails was there; 
found a dark mark on his left 
shoulder; I asked him how* it 
came there; he said he did not 
know; on the first day 1 exam- 
ined lii.s bands, they presented 
tlie appearance of being some- 
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thing cleaner than men’s hands 
in his kind of life usually are^ as 
if washed particularly. 

George Quary. Got at Brown’s 
on Saturday, between 11 and 12 
o’clock ; went by B. MeCon- 
aghy’s house; it was shut up; 
went on, and after I had got 
about 600 yards, heard the 
crack of a gun down about 
Brown’s house; I made a Und 
of stop, and looked, but could 
see nothing; I thought Brown’s 
sons were out in the field and 
had their guns with them; saw 
none of Brown’s children when 
I was there; saw no one but the 
old woman. 

Samuel McKinatry. Sunday 
morning, after the murder, I was 
at Brown’s, about 8 or 9 o’clock; 
McConaghy and his brothers 
came to Brown’s; they stopped 
at the milk-house; it was ex- 
pected that they would know 
something of the murder; I asked 
Robert if he knew anything 
about this matter; he said he did 
not; that him and his family 
had went away on the evening 
before; that he had been to his 
brother Mike’s to a grubbing; he 
told me after this, that Brown 
had two guns, that he had had 
the small gun some time; that 
when he was away, he left the 
gun lying in his house, on the 
bed; asked him if the gun was 
loaded; he said it was; he said 
he was not at the grubbing. 

Abraham Caroihers. Had John 
Brown hired at the time he was 
killed; on Friday, 29th of May, 
Robert McConaghy came to the 
cornfield where I was harrowing 
com; John was setting up after 
me; we all set on the fence, I 
suppose ten minutes; then I 
started off and left them, and 
drove to the lower end, about 


forty rods; about the I 

turned, John was just starting 
down his row, and McConaghy 
towards town ; as I came up and 
John down the row, John said 
he was going home to buy the 
colt; on Saturday I was sick in 
bed; after the middle of the day 
John came to the room where 1 
was; I knew what he wanted; I 
told him to go down stairs and 
get my purse, and to take $10 
out; he went down and got the 
purse, and came back to the 
room; I saw him pour the spe- 
cie out and spread it over the 
bureau, and commence counting 
it out; I told him I expected he 
would come home in a bad hu- 
mor, without the colt; he walked 
out after a few minutes; that 
was the last I saw of him. 

Joseph Shannon. Am sheriff; 
the morning Robert was in 
prison, he cried bitterly; said 
that he was innocent, and if I 
knew his situation 1 would pity 
him; the thing that bore most 
hard on him was that he could 
not account for how he put in 
his time on that day; asked him 
how he had spent that day; he 
stated that him and his wife and 
two children started early in the 
morning to go to his mother’s; 
that he had put on a clean shirt 
that morning and left his dirty 
one laying on the bed; that ho 
had Brown’s small gun bor- 
rowed; and he left that laying 
on the bed; he went on to his 
mother’s, and got his breakfast 
some time after he got there; he 
then started to Hare’s Valley to 
hunt a house to move to; he loft 
his mother’s, he said, about 8 or 
9 o’clock; he then stated that ht 
did not want a house, but that 
his wife wanted him to move 
away, because she was afraid 
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Brown would kill or shoot him; 
I then asked him if he and 
Brown had had any serioitk quar* 
rel lately; he first said they had, 
but afterwards he said it was 
two or three years since they had 
some pretty bad words; Brown’s 
horses had got into the com, and 
he was running after them, and 
had got very angry, and he eame 
to the house and told Brown that 
if he had a gun he would shoot 
the horses; Brown told him that 
he had better take care; tliat if 
he shot the horses he would shoot 
him; I asked him if he had seen 
any person at Hare’s Valley; he 
first said no; afterwards said 
that he had; thought he saw a 
woman, but did not know as she 
had seen him, and if she had, he 
thought she would not know 
him; their name was Turner; 
staM that he had not heard of 
the murder till next morning 
early; he said that he had poked 
away his time on the road; said, 
^’Oh, that I had not delayed my 
time so on the road, but had gone 
to my brother’s husking frolic”; 
stated that he understood that 
his dirty shirt was missing; he 
said he knew where he had left 
it, but he did not know who had 
took it away; he then said he 
didn’t know wlrnt they might do 
with it to try to make evidence 
against him; told him that pub- 
lic opinion was very strong 
against him; he asked me if T 


thought he was guilty; I told 
him that from all that I had 
heard I could not believe any- 
thing else; he wept bitterly 
then, and said he wished he liad 
never been bom ; at another 
time he went on to tell me how 
he supposed tliis murder had 
been committed; he said that 
there was a couple of strangers 
came into that neighboHiood two 
weeks before the murder, who 
said they were lost; they came 
to ronielins’, the man who lives 
east of Brown’s and stayed 
all night; be then said they 
were women, or men dressed in 
women’s clothes; they left there, 
inquiring the road* to Hare’s 
Valley; that they hod been at 
his house and Brown’s; they in- 
quired there (he way to Hare’s 
Valley, but did not go tliai way 
towards riiester Turnear’s; ho 
stated that he had not soon them, 
but that his wnfe told liim that it 
might be them; they had be- 
haved and neted eurious; the 
next time afterward^ two weeks 
he went to aeeonnt for the mur- 
der, he tlien said that lie Mieved 
that it was George done it, and 
that in shooting he had missed 
the old man, who pursued him 
and killed him, and did not like 
to tell it; tliough when he was 
first put in jail lie held out the 
idea altogether that it wss 
Brown; did not assert positively 
that it was Brown. 


THE WITNESSES FOR THE PRISONER. 


William McNite. T went to 
Brown’s Sunday morning, about 
7 o’clock, after the murder; saw 
him lying with hi.s arms and 
feet tied; I told him it vras a 
very unfortunate circumstance 
that had happened; there was 


a little dog beside him; he 
remarked he would give the 
world if that little dog could 
speak five words, that it would 
acquit him; 1 said T was sorry 
to see him in that situation; he 
said his arms hurt him from the 
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way be was tied; I slackened the 
rope a little on ^ arms; I asked 
Ligbtner if he thought that was 
a bullet mark in Brown’s cheek; 
he said it was; said if he had 
done it himself, his face would 
have been powder burnt; I went 
to the house to Brown, and asked 
him to let me look at his cheek; 
then he commenced telling me 
when he left the furnace; he did 
not know who it was; it was a 
smallish man in his shirt sleeves; 
when he stepped down he called 
out, "You d—^ rascal,” etc., and 
threw down his load, and' started 
to run towards the bam ; he said 
he could see a glimpse of him as 
he ran across the mow; as he 
jumped on to the bam floor he 
just got a glimpse of him; as 
Brown went along he showed me 
where he was when he saw the 
man jump on the floor; they 
were both mnning at the same 
time, as I understood him; he 
had got fo the spring-house when 

The Counsel for the Prisoner 
the jury at length. 


he saw him jump on to the floor; 
he saw him no more; he said he 
was so* stunned he could not tell 
who it was, but it was some man 
about the size of Robert Mc- 
Conaghy; he never told me that 
it was McConaghy that shot at 
him; after George was found he 
told me he blamed Robert for 
the deed; I heard Robert ask 
Brown if he blamed him; Brown 
said he did. 

Peter Sore, Came to Brown’s 
about a quarter of an hour after 
dark on Saturday; asked him if 
he knew who shot him, and he 
said not; a little while after, 
about a quarter of an hour, he 
saw a man jump down off the 
mow; he said he supposed it to 
be McConaghy; he had a blue 
or black jacket on. 

John McConaghy. Robert 
came down to Brown’s with will- 
ingness, on Sunday morning, as 
far as I know. 

and Commonwealth addressed 


THE CHARGE OF THE COURT. 

Judge Burnside. The prisoner is on his trial for murder, 
which the law defibnes to be the killing another with malice 
aforethought, either expressed or implied. Our law declares 
that ** All murders which shall be perpetrated by means of pois- 
on, or by lying in wait, or by any other kind of wilful, deliber- 
ate and premeditated killing, or which shall be committed in 
the perpetration or attempt to perpetrate any arson, rape, 
robbery, or burglary, shall be deemed murder of the first de- 
gree ; and all other kinds of murder shall be deemed murder 
of the second degree ; and the jury before whom any person 
indicted for murder shall be tried, shall, if they find such 
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person guilty thereof, ascertain in their verdict, whether it 
be murder of the first or second degree/’ 

The indictment, in the first and second counts, charftcs tlie 
prisoner with the murder of Rosanna Brown; in the first 
count by a mortal wound given with the barrel of a gun, over 
the right eye, in the forepart of the head ; in the second count, 
by cutting her throat with a knife. 

The third count charges the prisoner with the murder of 
John Brorni with a rifle; the bullet entering the right side of 
the breast, and penetrating through the breast. 

The fourth and fifth counts charge the prisoner with the 
murder of Elizabeth Brown ; the fourth count bj* giving her 
a mortal wound with a stone, as described, on the back part 
of the head ; the fifth, by giving her a mortal wound >vith a 
stone, on the forepart of the head. 

The sixth count charges the prisoner with the murder of 
George Brown, by a stroke on the back part of his head, 
fracturing his skull, and by n mortal wound inflicted by a 
stroke on the left jaw, wdth a rifle gun. 

Tlie seventh count c1inrge.s the prisoner with the murder 
of Jaeoh Brown, by shooting him w'itli a T'ifle thronirh the 
head. 

And the eighth count charges tin* ]>riKoner willi Il»e nnir- 
der of David Browm hy strangling. 

You have heard hoAV and when the murdenMl persons were 
found. In this stage, T wnll refer you to the 1f‘stimony of Dr. 
James G. Lightner. He swears that about nine oVlocJc on 
Rahhath morning (31st May\ he examiiied the bodies. The 
first was 

Elizabeth. Her head presented a mass of bruises; a large 
incision through the scalp, in the hack part of the head, two 
and a half or three inches long; another on the forepart of 
the head about two inehes long; and one on each aide of the 
head of smaller size. • 

Jacob was next examined. His skull had the appearance 
of a ball having passed through the brain — entering the biick 
part of the head, and coming out at the front. He could not 
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say wlietilier there wore two balls in the gnn — ^the hole lax^r 
bdiind than before— 4mt that it was immatraial, as sndi a 
wound would produce instant death. 

He thinks these two were first killed, as fermentation had 
commenced in the wounds, and worms formed. 

The next was John. He found a wound through the right 
breast. He first thought the ball entered the breast; but, on 
further examination, he thinks it entered near the spine, and 
came out at the breast, passing through the right lobe of the 
lungs. It was a mortal wound. 

Next was the old lady. She was lying on the bed— had a 
wound above the right eye, betwemi three and four inches in 
length, obliquely across the corner of the ts^. The depth he 
could not tell. The wound above the ^e done with an in- 
strument like a dull axe. Her throat was cut with a dull in- 
strument, and all the important blood vessels separated. He 
thinks animation was suspended before the throat was cut. 

David he found laying on his face. He presented the ap- 
pearance of having been strangled. His face was black — 
tongue swollen and hanpng out. A ball had passed through 
his pantaloons ; it just touched him slightly. 

Oeorge had a small triangular fracture on the back part 
of his skull. The doctor could run his little finger into it. His 
right arm broken two inches above his wrist. The appear- 
ance of a severe contusion on his jaw bone — and, he thinks, 
his throat cut. He came to his death by violence. An animal 
had eaten the flesh off his head. 

It is a settled law that if the party died by the same kind 
of death mentioned in the indictment, it is no ways material 
whether the right instrument be mentioned. If it is laid as 
done with a sword, and upon evidence it turns out to be a 
staff, hatchet, or any other weapons, it will support the in- 
dictment. Ihe substance is, whether the party gave the 
wound which caused the death. It is not material as to the 
description of the weapon. It is better to describe it ac- 
curately. 

That these several murders were committed by some one, 
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“wilfully, deliberately and preineditatedly,*’ as laid in tho 
indictment, there seems to be but one opinion. There can be 
but one. The crime, for wickedness and atrocity, is unez* 
plained in this or anj- other civilized country. 

There is but one inquiry'. Docs the evidence satisfy you 
that the prisoner did the acts charged upon him ? If that in- 
quiry be answered affirmatively, there can he but one ritsult. 

The evidence is presumptive. Direct and positive evidence 
cannot always be obtained. The law admits circumstantial 
or probable evidence. Presumptive proof is either violent or 
probable. A man should not be convicted on probabilities; 
but violent presumptions may amount to full and satisfactory 
proof. Violent presumptions are, when circumstanees are 
proved which usually and lU'cessarily attend the faet; and 
are, therefore, considered to be full proof, till the contrary 
api)ears. As if a man be found suddcidy dt'ad in a room, and 
another be found running out iu haste with a bloody sword. 
This is a violent presumption that he is the murderer; for 
the blood, the weapon, and the hasty flight, are all the usual 
concomitants of such a horrid deed. 

The next proof to the sight of the fact itself, is the proof 
of those circumstances which do necessarily attend such fact. 
Every presumption is more or less violent, according to the 
several circumstances proven; both more or less usually ac- 
company the faet to be proved. It is difficult, nay, almost 
impossible, to lay down precise rules, which should govern 
the jury. We instruct you, that each particular case must 
depend upon its own nature; and circumstances and pre- 
sumptions will become serious when the appearances are not 
accounted for by those whose power it is to account for them. 
So, if different or false accounts be given. 

You, gentlemen of the jury, who have diligently attended 
to the evidence, will consider it carefully, and regard the 
rules we have stated, and will state to you. You have heard 
Brown's evidence. We state an outline of it. On the day 
the murders were committed, he left Matilda Furnace about 
1 o’clock, with a griddle and sledge on his back, for his own 
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d^raUing. That he traveled in eoinpany with Fiaher, and 
saw and spoke to several persons on the road, and that he 
reached his own dwelling about 5 o’clock in the evening. So 
far his testimony is supported, and stands uncontradicted. 
He swears, “I stepped up and took hold of the handle of the 
door; found the handle not there; looked towards Robert Me- 
Conag^’s, and looked round, passed the bam at the rye- 
fields; straightened myself up; there was a shot; I saw the 
blaze out of the mow of the bam ; I looked to see him ; I coul<] 
see no person ; then came another diot. - 1 stooped, and saw 
him; and, says I, yon d ■ ■ d infernal rascal, what are you 
doing there? I saw him from his breast to the top of his 
head; he was looking at me; I ran towards the bam; 
he ran, stooped in the mow, and jumped down ; I found 
the handle of the door on the log of the mow; found 
my rifles on the mow.” He then detailed how he went 
into the house, and how he found John. He tells you how hn 
went to make the alarm, etc. He adds: *‘I saw him from 
this [breast] to the top of his head; he had darkish clothes 
on; a clean shirt; black head; had no hat; from all appear- 
ances it was Robert McConaghy; his face was plain; I saw 
it plain; I knowed him at that time.” Taylor returned to 
the house with him, and he swears that he asked Brown if he 
had any suspicion who shot at him. He said it was Robert 
McConaghy, and no other man. He saw him as plain as he 
could see me then. William Atherton swears he told me lie 
was a smallish ' man ; described his clothing; and that he 
stated several times that it was Robert McConaghy that shot 
at him. Bare heard the same thing that evening. To Heze- 
kiah Rickets he described McConaghy, too. 

Then when Wilson and others were detained to go to old 
Mrs. McConaghy ’s, on the mountain, but they were not to 
communicate to Robert McConaghy that he was suspected. 

By 10 o’clock, a great number had gathered. Brown was 
arrested — ^tied — ^insulted — and charged as the murderer; and 
so continued until the next afternoon. Almost every man 
was inquirixig at him. His face and neck were bloody, sod 
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his wound undressed. Many men were questioning whether 
he knew who shot at him. To some he answered **no,*’ to 
others he stated that the prisoner was the man who shot at 
him, and he knew him. That he did, situated as he was, de- 
clare on Sunday, that he did not know who shot at him, and 
that he so declared, at some other times, seems to be true. 
We agree this militates against , his evidence. Yet we think 
great allowance may be made by the jury to the situation in 
which Brown was placed. A person questioning another, 
does not always understand the answer; nor is the (luestion 
always correctly understood. Brown never averred that he 
knew who murdered his wife and children. 

Now, as to the prisoner, you have heard the facts and cir- 
cumstances proved against him. It is proved that he went to 
his mothers, vrith his family early on Sattirday morning. 
There is proof that he left his mother’s dwelling about 9 
or 10 o’clock. It is not alleged that he w'as seen by any one 
(except by Brown), until about sun-set, a period of b(»tween 
9 and 10 hours. You have heard his relation of that period; 
and if he gave different accounts of where he was during that 
period, it makes against him. Is it not ch‘nr from the testi- 
mony of Dr. Lightiier, that Klizabeth and Jaeob W’ere mur- 
dered pretty early in the day? We submit to you wlietlier 
it was possible for any person to p«*rpetriite the crimes proved, 
unlc.ss he W'as well aequaiiited with the ehildreii, and had 
their confidenee. Qnary swears he was at Brown’s between 
11 and 12 o’clock. The old lady Avas then at her dougli- 
trongh. None of the clnldreii Avere then almnt tin* bouse, lie 
heard a shot. 

When the prisoner came first to Brown’s, on Sabbatli 
morning, Mr. McKinstry swears that w^hon first taken into cus- 
tody, sitting on the fence, be told him, that on •Saturday be 
had been at his brother Mik«*’s grubbing. About th<» same 
time Rhodes swears he heard Robert say, he “w'as clear.” 
”Ye.s,” some one said, “he w^^as at the grubbing yesterday.” 
Robert, made no answer. When Mr. McKinstry asked him 
ahortly afterwards if he was at Mike’s gnibbing, he said he 
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*‘w8S not” After this, he accounts for himself by stating 
that he was in the woods sitting on a log, on Clear Bidge. 
When it remains necessary for a man to account for where he 
was the day before, if he gives different relations of what he 
was doing, and where he was, it is a circumstance against 
him. You have heard how he seduced John to return to hin 
father’s on Saturday. You have heard the circumstances of 
the tracks and the boots — ^the alleged blood on his hands— 
his knowledge of the guns — of the family— of the whole 
ground— of tiie description of his person by Brown, as well 
as all the other facts proved; and if, on the whole, they sat- 
isfy you of his guilt, your duty is obvious. As you cannot 
hear the evidence out, we will read it to you. 

The counsel for the prisoner says that there are but three 
circumstances upon which any reliance can be placed. 

1. The testimony of Brown, alleging that he knew at the 
time that it was the prisoner that shot at him. 

2. The circumstance of McConaghy’s account of where he 
was that day. 

3. The fact of his visiting John the day before, and seduc- 
ing him home on Saturday. 

We agree, these are the leading drcnmstances; but 
there are many minor ones, which, if they accord, and 
are consistent with these, will tend to their support 
and weight. If the jury sdionld find any of the 
minor circumstances to militate against these, it will tend 
to weaken them. But do not all the minor facts and circum- 
stances support the leading ones? Do they not all tend to 
establish the fact that Robert McConaghy .committed the 
crimes charged in the indictment? You are the judges of 
this. We agree that suspicion is not proof; that a man ought 
never to be convicted on probabilities; but that the circum- 
stances which should satisfy a jury of guilt, should be fully 
establidied; that the facts proven should be consistent with 
the charge; and, lastly, that the eireumstances diould be of a 
conclusive nature and tendency. We agree that the investi- 
gation of the circumstances in this case has left every other 
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human being (of which the court and jury has knowledge) 
dear even of suspidon. Still it lice on the Commonwealth to 
aat iftfy the jury by the evidence that the prisoner is guiltv. 
If tiiat has been done, it is the duty of the juiy to pronounce 
according to the evidence. If, on the whole caw, they cannot 
come to that conclusion, but doubt, rationally doubt— their 
minds vacillating— it will operate in favor of the prisoner. 

THE VERDICT AND SENTENCE. 

The Jury, after a short delay, returned a verdict of guilty. 

JtrDGis BraNsioE. Robert McConaghy, you have been tried 
by a jury of your countrymen for the “wilful, deliberate, 
and premeditated billing,** of Rosanna Brown, John Brown. 
Elizabeth Brown, George Brown, Jacob Brown, and David 
Brown. 

The juiy were of your own ehoodng. Able counsel were 
assigned yon. Compulsory process, at the expense of tlie 
county, for any witness you might name, was awarded by 
the court. Your case was carefully anil patiently heard. 
Your jury did not hesitate: they pronouncivl you guilty of 
the highest crime known to our laws. The finding of the jury 
fixes your guilt, and establishes the facts put in issue. 

Your case is without parallel in criminal jurisprudence. 
John, your brother-in-law, of twenty-one years, — a young 
man in the vigor of manhood, — you by falsehood and cunning 
brought to his father*s dwelling, and the moment he reached 
it, from your covert, you sent a rifle ball through his ‘breast. 
Elizabeth and Jacob, you early on that fatal day, seduced 
from their mother*8 side; through the brains of the latter 
you sent a rifle ball, and the skull of the former yon beat 
with stones. George and David you entrapped in a different 
direction : the former, you treacherously disabled by a stroke 
from your gun, and then yon probably shot him and cut his 
throat! The diild David fled: you sent the rifle ball after him, 
most probably from the gun of George ; it missed its deadly aim 
—but you were not to be disappointed in your work of death 1 
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You followed the child — seized and choked him xmtil life was 
extinct You returned to the house. There, your aged mother- 
in-law was engaged in baking, and you struck her senseless, 
and then cut her throat You covered her up in bed. Then 
with your rides, you returned to the mow of the bam to await 
the arrival of John; and, on reaching his father’s dwelling, 
you killed him, as before described. You dragged him under 
his mother’s bed-washed up the floor — ^then returned to 
your hiding place in the bam with the two rifles loaded, to 
await the return of the father of this family, and the father 
of the wife of your bosom. You took the handle off his door, 
and when he came to it, he could not And entrance: he 
turned partly around, looking for his aged wife, and you 
fired and missed him. You took up your other weapon 
of death, and fired, and slightly wounded him. His eagle 
eye saw you ; and you fled in his presence from your hiding 
place. For barbarity, treachery and depravity, your cruelty 
and wickedness have not been surpassed by the pirates of the 
West Indies, or the savages of the wilderness! 

This brief detail is not wantonly made to distress you. Our 
object is to draw your attention to your situation ; and to im- 
press upon you that it is our solemn opinion that there is no 
mercy for you on this side of the grave I that your days are 
few, and your end not distant! We beseech yon, seriously 
and solemnly, to turn to the fountain of mercy — ^to that 
Saviour who died upon Calvary for the sins of the world! At- 
tend to the ministers of the Gk>spel, those messengers of peace, 
who will visit you, and pray with you, and point out to you 
the road of repentance. God knoweth our most inmost 
thoughts. Let your cries be for mercy to the throne of gi’ace ! 
And let your reliance for that mercy be upon the Saviour of 
the world! 

The sentence of the law is, that you, Robert McGona^, 
be taken hence to the place from whence you came, within the 
jail of Huntingdon County, and from thence to the place of 
execution within the walls <nr yard of the said jail, and that 
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you be there on Friday, November 16, 1840, hanged by the 
neck until you are dead— dead— dead ! 

And may God have mercy upon your soul ! 

THE EXECUTION AND CONFESSION. 

Though repeatedly urged by the clergymen who attended during 
the trial, to confess his guilt, he continually refused, entertaining 
the belief that if he confessed not, he should escape lieiug hung. He 
persisted in his refusal to the \ery last. He was brought forth to 
the place of execution, and although he shuddered at tlie sight of 
the scaffold, and death, vet he tiiriicHl a deaf ear to all entreaty 
designed to lead him to a confession of his guilt. The drop fell, and 
it was thought he had gone into the eternal world. Tint providen- 
tially tlie rope broke; he was yet upon the shores of time. Another 
roi)e was brought, and he again was placed upon the scatTold. Being 
now deprived of all lio]>e of life, he culled his father-in-law to him, 
and having asked and obtained liis forgiveness, made the following 
full confession: 

am in the Slsfc year of my age. I hud not the advantages of 
education; I could read a little in print, but not in writing. Oli! hud 
1 been better informed, it would have been Wiler with me today. 1 
was not in the habit of going to church — seldom have 1 been in a 
church. 1 had determined to take my woman the Salihntli after 1 
wa.s arrested, and have iiy children bnt>(i/ed. Oh, had 1 nmd this 
book (the Scripture), I sliould not have Ihumi so wicki^d. I was also 
much given to swearing. 1 was nut a drunkard, but did drink some- 
times, and W’os a few titne.s drunken. 1 was iu»t long in making up 
iny mind to commit this murder; about a week, as near as 1 can 
recollect. 1 killed Cieorge first. 1 laisa! him witli the supple of a 
flail, and left liim wounded. 1 thought lie was dead, but 1 found he 
was not. 1 then choked him to death. 

then took little Dave out into (he woods. 1 knocked him down 
with a little stick, and clioked him to death. Ocorge halloed and 
screamed a great deal. I then went hack to the hoii.se and look 
Jacob, and told him the boys were gunning liack there. I then shot 
him as he w^as going on before me. 1 killed liiiii dead. lie. was sliot 
ivith only one ball, I think, but 1 did not load the gun. I say this 
because it was testified in court lliat lie was killed wiili two bulls. I 
went back to see if the two boys ((ie(»rgc and David) were dead. I 
found them dead. After I had killed t.rcorge, I Avould not have gone 
any further, if little Dave had not come out to me. (It is under- 
stood by this, that David came out to meet him as he was returning 
from the murder of George.) I then went back to the barn, to see 
if T could get any chance at them in the house, but could not. I then 
went to the bouse, and took Elizabeth, and led her out to gather 
strawberries; she had a little bucket, and me a pan. T bent her on 
the head with stones, and then put ray foot ufioii her neck, and 
choked her to death. T then went back to the bam, and sat there a 
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dpdl, waiting for the old woman to come ont. She came near the 
door, and I shot at her and hit her in the arm— and she ran about 
the house holding her arm. I then ran to the house, and asked her 
if she knew who done it. She said she did not know. I told her to 
go into the room, and go to bed. I said this for fear she would faint. 
I then brought her a drink of water. Gk>d bless her! but I have 
pitied her since ! I thought a heap of her. I don^t know whether I 
can be forgiven for being so wicked. (Here his voice faltered, and 
he was rei^y to weep.) I then got the axe, and hit her above the 
right eye with the pole or side of the axe, I am not certain which. 
She then fell over on the bed on which she was sitting. I then cut 
her throat with the axe, to put her out of misery. I then threw a 
quilt over her. She was busy at the chest when I commenced. I do 
not know whether she was making bread or not, may be she was. 
(He here asked whether he must tell everything; and being answered, 
'nres, everything,” he proceeded to say)— I then went to Brown’s 
chest, and took from between seven and eight dollars from it — ^this 
was all I could find. I also took some tobacco, a box of percussion 
caps, and some lead; I then took them to the bam and hid them. I 
then washed the blood off the axe. I did not scrub the house; the 
women had done it just before. (This was said in reference to the 
supposition that he had washed the fioor.) I then fastened the win- 
dows down, shut the door, and took the handle off, and went to the 
bam. I then went up to my house, got some water to drink, and also 
some water and soap to wash my clothes. I then took my shirt, pan- 
taloons and vest oflT; they were spotted with blood. I washed them 
and hung them up in the sun to diy. I put on an old shirt and pan- 
taloons, which I brought from my house, while the others were dry- 
ing. I sat there until John came home. When he came, he got ofi, 
and hitched his beast in the lane. He then went to the door, but as 
I had the handle, he did not get it open. He turned round with his 
face toward the bam — shot and hit him in the breast. He started 
and mn, and climbed over the fence and halloed, and made a great 
noise. He ran up the lane till he came to the bars leading to the 
bam, about twenty-five or thirty yards, and laid down. I went to 
him with the gun in my hand, intending to shoot him again, if he 
was not dead. When about half way, I laid down the gun, thinking 
he was dead. I found him dead. I took hold of him to drag him to 
the house; I put my arms around him, under his arms. I laid tlie 
fence down as he was very heavy. I had a hard siege in getting him 
in. I dragged him across the fioor into the little back room, and 
pushed him under the bed. I found eleven dollars on him; some in 
his pocket loose, and the rest in his pocket book. I then went to the 
bam, and waited for Brown. The money I got from John, I hid in 
the bam. After awhile the old man came home; 1 shot at him and 
missed him; and then 1 shot again. He then ran toward me. I 
then jumped down and ran away. Brown swore in court I had a 
jacket on at the time; I had no jacket on. I then came back to the 
bam, and got my clothes, money, powder-horn, or shot-pouch, and 
the tin, and went over to Hare’s Vidley. I pulled off my clothes and 
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changed, and hid them; the money, shot-pouch, and the tin, I hid 
on north side of Jack’s mountain, half or three-quarters of a mile 
from the path on the left hand side, about half-way down the moun- 
tain. I put the things under an old log, near a deadenecl piece of 
woods; the money 1 put above the log. and covered it with a piece of 
bark. Going over, I did not take the path, but w^ent through the 
woo^. After I had hid the things and the money, 1 came out right 
above John Wall’s; then went to Thomas Green’s, and from there to 
Stover’s, and then came home to my mothers, and there stayed all 
night with my woman; and next morning I went down to Brown’s. 
I did not like Brown, and murdered them for their little bit of prop- 
erty; I thought I had as good a right to it as any of them. If 1 had 
killed Brown, 1 intended to put him in the house, and burn them all 
up. I went to John the day before, and asked him to come home, 
and he promised he would, if he got done ploughing the corn. 1 was 
near making confession three or four times bc^fore; but didn’t like 
to do it, because it would be a disgrace to my family.” 



THE TRIAL OP W. J. COOK FOR BLACKMAIL, 
ATLANTA. GEORGIA, 1918. 

THE NARRATIVE. 

Asa O. Candler,* Mayor of the City of Atlanta, Georgia, a 
man of large wealth and a philanthropist of note, was applied 
to one day in the summer of 1917, by a couple of females for 
a license to permit the raffling of an automobile for the benefit 
of the Red Cross. One of them, whom he had known before, 
introduced the other to him as Mrs. Ilirsch. Some time after, 
at a luncheon given by the Rotary Club, to General Swift and 
his staff, he met Mrs. Hirseh again, who, with other ladies, 
was selling tickets for the raffle, and when the luncheon was 
over, a photographer took a group picture of the General, the 
Mayor, the prominent members of the club, and the ladies. 
In January, she called again at the Mayor’s office to ask an- 

*Asa G. Candler was bom in 1851, in Varroll County, Georfria. 
Received a common school education. Moved to Atlanta in 1873, 
and has resided there ever since. He was at first engaged in the drug 
bnsineas, and afterwards became the proprietor of valiiahle fomin- 
las — among them the soda-fount beverage known as Coca Cola; and 
has engaged actively in the manufacture and sale thereof. He is 
perhaps the wealthiest man in the Southern States, and owns large 
real estate interests and other interest* in Atlanta, Baltimore, New 
York, Boston, Chicago, Denver, San Francisco, Los Angeles, and 
many other places. He is noted for his public spirit. He gave 
$1,000,000 to Emory University and donated the site on which the 
present great Univereity stands, near Atlanta. He erected the build- 
ing and endowed Wesley Memorial Church and Hospital in Atlanta, 
and has contributed to many other notable charities. The only 
political office he has ever held is that of Mayor of Atlanta, to 
which he was elected in December, 1916, and which he now holds. 
He belongs to a distinguished Georgia family, one of his brothers, 
Warren Candler, being Bishop of the Methodist Episcopal church, 
and Chancellor of Emory University. Another brother, Milton Can- 
dler, now dead, was a leading member of the Georgia Bar and some 
time a member of Congress. Another brother, John S. Candler, w^ 
some time a Judge of the Superior Court of Georgia, which 
position he resigned. Mr. Candler has been prominently^ identified 
with every great movement for the upbuilding of Atlanta in the last 
twenty years. He is usually referred to as Atlanta’s first citizen. 
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other <^cial favor, and a mouth later, meeting him ou fl» 
street, made an appointment with him to receive her the 
next Monday about a complaint which alie had made against 
an <^cer of the Humane Society. When at three in the after- 
noon she entered the ofBce, she complained of the heat, took 
off her hat and coat and sat down in a ehnir near the Mayor. 
Very soon she jumped up and said there was a man at the 
window. The Mayor said it was probably a window-washer; 
but she replied, “No, it is a well-dr»*ssed white man." Then 
she went to the door and let in an individnal whom the Mayor 
had never seen before, and who, as he entered, called out, “Ah, 
Honorable Mayor, this is nice.” Observing that Mrs. Ilirsch 
was crying, and, feeling that a trap was Wing laid for him. 
Mayor Candler ran out and down the stairs to the floor Wlow, 
where one of his sons had his oflice. and in a couple of min- 
utes was back in the room, accompanied by his son. Mrs. 
Hirsch was still crying, but the man had disappeared. To 
the Mayor’s question, “Who was that?” she replied, “That 
was Mr. Cook, who visits at my mother’s, where T sometimes 
see him. I think he is in the real estate business.” With this 
she left the room and the building. 

The Mayor at once t<*lephoned for his friend and «onfidcn- 
tial advisor, Mr. Adair, who came at once. He had just 
arrived when the Mayor was called over the phone by Mrs. 
Hirsch, who said she was at her husband’s office, and wanted 
him to come there. The Mayor th<‘rcupon authoriwfd Mr. 
Adair to represent him, and refused to see Mrs. Hirsch, and 
did not see her again until she appeared in court, in March. 

Mr. Adair answered Mrs. Ilirsch, and told her Mr. Candler 
would not see her, but he would if she v?ould come to his office, 
to which she agreed, and came there in a few minutes. She 
related to Mr. Adair the incident of the man at the window, 
and Cook’s coming into the office, and said that when die got 
to her husband’s office, she found a note there from Cook, ask- 
ing her to call him up before he went home. She said her 
husband was out of town, but would be back that evening, and 
if he got that note he would probably kill her, or Mayor Cand- 
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ler, or sue her for divorce. Mr. Adair then, by phone, got 
Cook to come to hie office, and told him that he represented 
Mr. Candler. Cook said he was a close friend of Mr. Hirsch, 
and he had just found out things about the wife that diocked 
him; that Candler was an old hypocrite, and that he would 
not talk with anyone but Candler about the case. So a meet- 
ing beWeen the two was arranged for the next day, in Mr. 
Adair’s office. There Cook told the Mayor that, suspecting 
Mrs. Hirsch, he had set out to watch her, and had at last found 
her in a compromising position with him. He said he had 
been a bad man, had gone all the gaits, but had recently got 
religion at one of Billy Sunday’s meetings ; that he was deter- 
mined to protect his friend, Hirsch, and that unless the Mayor 
would get the woman out of town, so that she would never 
see her husband again, he would expose him. 

That afternoon, Mr. Adair communicated to Mrs. Hirsch 
the demand made by Cook. She said it was pretty hard for 
a woman to have to leave a good husband such as hers, and 
that she certainly ought not to be asked to leave him 
and her friends in the city unless she was well provided for. 
Mr. Candler was very rich, and she thought she ought to have 
bonds and securities which would bring her at least $3,000 a 
year. That she was like Mayor Candler, very philanthropic 
and charitable; she worked a lot in this way, but never had 
money to do what she wanted. And considering this, she 
thought he ought to be especially liberal, as his whole reputa- 
tion would be gone if it ever came out that he had been caught 
with her in his office in a compromising situation. And also, 
she would like to have about $5,000 to pay her husband’s debts. 
This was only right, as she was going to leave him. Then Mr. 
Adair had several more interviews with Cook, in which he 
reiterated his threat that if Mayor Candler did not get Mrs. 
Hirsch to leave town, he would expose her to her husband. 

The object of the two was now sufficiently revealed for Mr. 
Candler to go before the Grand Jury and ask their indictment 
for blackmail. A true bill was at once returned, and Cook was 
put on trial first. Mayor Candler told his story, and denied 
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absolutely the charge of immoral conduct made by Cook and 
Mrs. Hirsch. He was followed by Mr. Adair, who told of the 
conspirators* demands as they were made to him as the repre- 
sentative of Mr. Candler. Two ntirsM'S at a hospital where 
Sirs. Hirsch had been a patient for sotno weeks, testified to 
Cook’s calling on her nearly every day**, and the proprietor 
of a cafe, and one of his vraiters testified that the couple vis- 
ited it together on several occasions, remaining there several 
hours, and choosing a part of the room where they would not 
be likely to be observed.® A taxi-cab driver swore that Cook 
had offered him $200 if he would get him a pass-key to the 
second floor of the Candler building.^ And two witnesses swore 
that he had told them that he had a good scheme to make a lot 
of money.® 

Cook called no witnesses, but made a statement lo fh(» jury. 
He said he had known the Ilirsehes for a long time ; that ^Irs. 
Hirsch 'was an intimate friend of his mother and sisti^r; that 
on January 3d, being in the Candler Imildinir, ht‘ saw her and 
the flavor going into the Mayor's office, and as Iht' door closed, 
saw him put his arm around lier; that he pfcki'd through n 
mail slot in the door and saw him kissing her; that lie tlien 
determined to watch her; that he happened to hi‘ on the street 
on Fehriiary 4th, and heard them make an appointment for 
Fehniary 6tli ; that on tluit day, as he went to the seeiie, he 
met two friends. Smith and Lee, and iiiviti'd th«*m to come 
witli liini, telling them that something was going to hapfHUi 
in the Mayor's offiee; that while Smith went nut on the stone 
coping to look in the window, he and Lee looked through the 
mail slot in the door, and all of them saw what Mi's. Hirsch 
said had occurred in the offiee. 

But Smith and Le«‘ wen* never produeed at the trial. 
No one knew an3’^thiiig about them, and as tliey were prohahly 
myths, and Cook’s stor^' a lie from beginning to end, the jury 

**Kate Ta,vlor, post, p. 64.3; Jeon F. ^yaI^^)n, posl^ p. 64‘1. 

® A1 H. Martin, pout, p. 644; i\ II. Hieks, post, j». 644. 

*Bill Baldwin, post, p. 644. 

•R. A. Oorden, post, p. 644; M. Kis<«r, post, p. 644. 
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▼ery promptly returned a verdict of guilty on all the counts 
of the indictment, and the male blackmailer was sentenced by 
the judge to pay a fine of $1,000 and to ■work at hard labor 
on the public roads of the county for the term of twelve 
months. 

THE TRIAL.* 

In the Superior Court of Fulton County, Atlanta, Georgia, 
Fehruary, 1918. 

Hon. Bknjamin H. Hujii,® Judge. 

February 27. 

An indictment had been previously returned by the Grand 
Jury against W. J. Cook and Mrs. Herman H. Hirsch, for 
blackmail. It contained three counts: 1, conspiring to black- 
mail ; 2, accusing of crime for the purpose of extorting money ; 
3, threatening to accuse of crime for the purpose of extorting 
money. 

John A. BoyMn,‘ Solicitor General; Reuben R. Arnold* 
and E. A. Stephens,’ Assistant Solicitor, for the State. 

John R. Cooper,’ and James S. BedgoodJ for the Prisoner. 

* Bibliography. The Atlanta Constitution, Febmaiy 28, 1918; 
The Atlanta Journal, February 27, 1918. 

*Hill, Benjamin Harvey. Bom, 1849; ^duated. University 
of Georgia, 1869, and in law class, 1^1; admitted to Bar in 1871; 
Solicitor General Atlanta Circuit, 1876; United States District Attor- 
ney Northern District of Georgia, 1885; Chief Judge Court of Ap- 
peals of Georgia, 1906; resigned to accept Judgeship of the Superior 
Courts of the Atlanta Circuit, 1913. 

■Botkin, John Abnet. Bom Edgefield, S. C., 1877; received 
his education in the schools of Edgefield, S. C., and the Edgefield 
Academy; admitted to Atlanta Bar, 1896, and practiced law there 
until 1916; Solicitor General of Atlanta Circuit, 1917. 

■ See ante, p. 189. 

■Stephens, Edward Alexander. Bom 1872; student Emoi>' 
College (Oxford, Gto.), 1891-1893; admitted to Bar, 1895; removed 
to Atlanta, 1909; Assistant Solicitor General, 1910-1918. 

■Cooper, John Randolph. Bom Lawrenoeville, Ga., 1865; re- 
ceived a common school education at Logansville; graduated Unhw- 
sity of Georgia^ literary department, 1889, and law departaent 1890; 
a^itted to Bar, 1890; has resided in Macon, Ga., ever since, engag- 
ing in the practice of law; has never held any public ofiBee. 

■Bkdoood, James BioaaBD. Bom Dotdey County, Ga., 1868; 
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Mr. Bedgood moved for a change of venue on the grounds of the 
unusual calling of a special session of the Grand Jury to indiet the 
defendants when said jury had adjourned; also that the public mind 
has been prejudiced by sensational headlines in the evening papers 
on the day of the indictment ; also that the reputation, character, influ- 
ence and standing as mayor of the city, wherein rosidinfi nine-tenths 
of the population of Fulton (’oiinty, and tlie great flnaneial stand- 
ing of Asa O. Candler, render it unlikely that the defendants can 
secure a just and fair hearing such as they are entitled to ; also on the 
ground of inflammatoiy- articles against the defendants which have 
appeared in the daily pa]>ers, and an editorial which appeared in 
The Constitution. Said editorial, it was claimed, was ]Yn\judicial to 
the defendants and said that it would not require a jiir>' to clear 
Asa G. Candler with liis own people. 

The motion w’as dctiied by the Couht. 

A demurrer w:is filed on the grounds that the hill of indictment 
docs not charge blackmail detiiiitely enough; docs not slate the 
charge clearly, and does not put the defendants on sutVicicnt notice 
as to what charge tliey have to enter defense against. It was also 
pointed out that the indictment does not slate whether or not C'andler 
was married at lime of alleged oecurrenee. hut does slate that Mrs. 
Hirsch was married. 

The Court overruled the demurrer. 

The Counsel for Defense filed a motion to quash the indictment, 
because V'. 11. Kriegshaber, one of the grand jurors, was dis^pinlified 
by reason of the stock he liolds in the Georgia Railway and I’ower 
Company, of which corporation Asa G. ('andler is a sloekliolder. 

The Court overruled the plea. 

The thereupon pleaded not guillff. 

The Assisfa7it Holuiior twiid that lliey would sever the eanc^s 
and elect to try C'ook first. 

The following jurors were selected and sworn: II. It. Har- 
nett, Qeorgf* L. Hancock, John Harber, W. A. Hrowii, W. A. 
Brower, C. W. Dennis, A. K. E. Edwards, S. C. Forrester. B. 
L. Ezell, P. J. Briggan, R. R. Ingram and W. W. Jackson. 

THE WITNESSES FOR THE STATE. 

Asa G. Candler. Am mayor of sunimer of 1017, Mrs. Atkinson 
this city; I usually occupy the called at my ofiice and intro- 
mayor’s office in the morning. ducMvl the prisoiHT to me; they 
and my own in the ('andler said they were getting up a rnf- 
bnilding in the afternoon. Tii the fie of an automobile for the 

admitted to Bar, Colquitt ("ouiily, Ga., 1892; has held no public 
oflice. 
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benefit of the Red Cross, and 
had been told that it would be 
a^inst the law, and they want- 
ed authority from me to go on 
with it; 1 told them to go on, 
that they would not be interfered 
with, in my opinion; I saw Mrs. 
Hirsch later, at a luncheon given 
by the Rotaiy Club, to (General 
Swift and his staff; the ladies 
were selling tickets to the mem- 
bers for the raffle; there was a 
photograph taken in which Gen- 
eral Swift, myself and some of 
the ladies appeared; I had no- 
thing to do with this picture or 
the arrangement of the faces; 
after that, Mrs. Hirsch called on 
me a time or two in my office in 
the Candler building, wanting to 
talk to me about the raffle, and 
making some statement about the 
difficulties she was having in dis- 
posing of the tickets; in all those 
conversations with her when she 
called on me, she never did any- 
thing to indicate to me she was 
other than a lady; last January 
she made visits to the mayor^s 
office with Mrs. Rambo, and they 
wanted to have a change in the 
humane officer; this event this 
indictment grows out of occurred 
on the 6th of February; before 
that time, had seen Mrs. Hirsch 
twice ; on February 4th I 
walked to the mayor’s office and 
got in front of where the old 
Weinmeister hotel was, Mrs. 
Hirsch spoke to me, coming out 
of M. L. Thrower’s real estate 
office, in the comer of the 
Grant building; have understood 
Mr. Cook stayed in that real es- 
etate office. Mrs. Hirsch asked 
me could she see me in my of- 
fice in the Candler building. I 
told her I would not be there 
that Monday afternoon, and my 
future engagements were on my 


memorandum book and I would 
look and see when I had leisure. 
She asked me then if she could 
see me Wednesday afternoon; 1 
stated I got back to the office 
from three to half past three 
o’clock; she said, ^^Must I come 
at four o’clock?” And I said. 
"All right,” she said she wanted 
to call about the Humane Soci- 
ety; did not see her any more 
until she came to my office Wed- 
nesday afternoon. I readied my 
office somewhere about threV 
o’clock; she came in the front 
door, there is a lock on the door 
that locks from the inside, you 
cannot open it from the outside, 
when it is shut it locks. When 
she came in she complained of 
being tired and hot and removed 
her coat and sat down right near 
me at my desk. There is a cen- 
ter table in the middle of the 
room. On the other side of tiie 
room from my desk is a settee. 
Mrs. Hirsch suddenly sprang up 
and said there was a man at the 
window back of my desk; looked 
at the window, but saw no man, 
I said it was probably a window 
washer. She says, "No, it is a 
well-dressed white man.” No- 
body was there that I could see. 
I looked back at Mrs. Hirsch. 
She had gone to the front door 
and opened it, and in the mean- 
time had pulled her hat off. 
When she opened the door the 
man she called Cook walked in. 
this defendant; had never known 
him or seen him to my knowl- 
edge. When he came in he paid, 
"Ah, Honorable Mayor, this is 
nice.” I said to Mrs. Hirsch, 
"What does this mean?” Then 
I rushed to my son’s office. T 
did that because I 'was alone and 
I needed somebody, or thought T 
dii It looked very much like I 
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had been trapped. I ran to hU 
office on the floor below and ran 
back with him; was gone prob- 
ably a minute. When I got back 
Cook was gone; Mrs. Hirsch was 
in my office crying; I left her 
crying; she began to cry before 
I left. When my son and I got 
back don’t recollect what she 
said except in answer to my 
question, *^ho was that?” she 
says, ^‘That is Mr. Cook,” that 
she bad seen him at his 
mother’s and sist.er’s, visit at 
their home, and I see him casual- 
ly there, I think he is in the real 
estate business with Thrower.’* 
She did not stay there more than 
a minute or two after my son 
came. She asked me, “Is this 
your sonf” I says, “Yes.” 1 
then took up my telephone and 
called my friend, Forrest Adair, 
and my brother, John S. Cand- 
ler, to come immediately to my 
office. After Forrest Adair got 
there, Mrs. Hirsch called me up 
on the phone. She said she had 
gone to her hu.sband’s oflic?e and 
w^anted me to come there; told 
her 1 would let her know* in a 
few minutes. T turned the mat- 
ter over to Forrest Adair to rep- 
resent me, and I have not a4»en 
the woman any more .since then, 
until this time, Thursday morn- 
ing went to Forrest’s office to 
hear what Cook had to say; he 
would not see me except alone, 
and lie told me what he was go- 
ing to do. He claimed he had 
been watching my office; that he 
was a friend of Mr. Hirsch, and 
that he had suspected the virtue 
of Mrs. Hirsch, and therefore 
was watching Mrs. Hirsch, that 
he saw her come to my office and 
come in there, and had seen me 
with her in a compromising r»osi- 
tion. I had to restrain myself 


when he made the statement. 
He went on to tell me how he 
had .si*en me in the office. 1 de- 
ni^ that he lind seen any such 
thing at all. 1 restrained myself 
beeniise I did not want to lose 
my temper. It was all I could 
do to do it. He said he had been 
a man of the world, had no faith 
in anylKNiy's religion, but re- 
cently had a change of mind, and 
it w‘ns a great shock to him, be- 
cause he knew w'hat I stood for. 
He opened his memorandum 
bm>k and sluiwed me a badge, 
saying he had sen-ed as an usher 
at the Billy Sunday meetings. 

3/r. Cooper, We ohjeet to ev- 
eiy'thing on the suliject of char- 
acter tlint has iM'cn said or may 
lie said at this time, as we have 
not offen*il the eliaracter of de- 
fendant, and I don’t think it 
would he competent for the State 
to prove the character of the de- 
fendant here by the prosecutor, 
either by confession or by any 
other means. 

The (’oner. Objection over- 
ruled. 

Mr, Canrlhr, lie said he had 
been a man of the ivorld, had 
gone all the gnit.s, and that he 
WH.S shocked now at this, and lie 
intended to (‘.xpose the whole 
thing. I told him he had noth- 
ing to expo.se. He told me that 
he expected to meet Mr. Hirsch, 
that he. was liis friend and was 
detennined to ])rotect him, and 
there was but one way that 
would keep him going immedi- 
ately to Hirsch and that was that 
T get this woman out of town, 
and tlial .she slMnild never see her 
husband again, and that I get a 
written statement from her to 
that efff»ct. He said: “Then it 
would stay in my breast alone.” 
Saw liitn in the Mayor’s office 
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the next Wednesday, the 13th, 
he 'walked up to the Mayor’s 
desk. 1 said, “What do you 
want?” He says, “You are trif- 
ling with me, I have given you 
reasonable time, now I will give 
you till Friday, if this thing has 
not been done, I will expose you 
and the whole of it,” — the thing 
of getting Mrs. Hirsch out of 
town. I said, “That is not an 
easy job, separating a man from 
his wife.” He said, “I will take 
the blame,” and I told him to go. 
I then immediately communi- 
cated with Mr. Arnold, and T told 
him to do what he was going to 
do to prosecute the ease imme- 
diately. 

Mr. Cooper. I object to that 
and move to rule out the com- 
munication between lawyer and 
client, the advice he gave, it is 
against public policy. 

The Court. Objection over- 
ruled. 

Cross-examined. I don’t re- 
member saying to Mrs. Hirsch 
the picture would not be com- 
plete unless she was in it, or tell- 
ing her to come beside me. ^ I 
don’t remember seeing this pic- 
ture before; that is my picture 
beside Mrs. Hirsch, taken in 
September, 1917. There are two 
men standing there. General 
Swift and young Willis Tim- 
mons, president of the Rotary 
Club, who presided over the 
meeting. I did not say any- 
thing to Mrs. Hirsch that caused 
her to come to my side. I didn’t 
l^ve anything to do with arrang- 
ing the picture; have no recollec- 
tion of removing a badge from 
n^ coat and presenting it to 
lu*s. Hirsch; don’t believe 1 did, 
I might have. Remember she 
told me her physician advised 
her khe would have to go to the 


hospital, that was before Christ- 
mas. 1 didn’t see her then until 
January when I met her on the 
street. She spoke to me as she 
came out of the Candler build- 
ing. I don’t think my hand was 
on her shoulder; might have told 
her 1 was glad to see her, it 
would have been courtesy to 
have said something of the kind. 
She visited my private office in 
the Candler building, before the 
first of January, not since she 
came out of the hosptal; visited 
it once or twice on Red Cross 
missions ; never took liberties 
with her; never kissed her and 
hugged her; never tried to per- 
suade her to have intercourse 
with me on any occasion; took 
no liking to the woman, she was 
pleasant, attractive. Both times 
she was wanting me to assist in 
these things I have just told yon; 
never told her she was the main 
woman in the Red Crass mission, 
or best worker. I think I said 
something about her working too 
much, and had worked herself 
down, it would have been nat- 
ural for me to have said so, when 
she told me she was going to a 
hospital ; never made a speech at 
her request at some club about 
raising money. I did not intro- 
duce her; introduced Mrs. Atkin- 
son and Mrs. Atkinson intro- 
duced Mrs. Hirsch. I did not 
say in introducing her to the 
Rotary Club, “This young wom- 
an is the flower of Southern 
womanhood.” I made an en- 
gagement with her to come to 
my office on February 6, at four 
o’clock. No one was in my of- 
fice when she came; did not lock 
the door when she came in; the 
door was shut. There is a ledge 
to my window outside, so one 
could walk around. There are 
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two windows to that room. The 
transom was not closed over my 
door. There are sliades to tliV 
windows, but they were up. She 
was not in my ollice exm'ditiir 
ten minutes; did not take any 
liberties with her. 1 suppose I 
shook her hand when she came 
in, receiving? lier cordially. 1 did 
not embrace her or take any lib- 
erties at all with her, nor jret her 
on a loun^S was not having in- 
tercourse W'ith her when t’ook 
came in, she was not on the 
lounge in my office. C'ook did 
not catch me. She took off none 
of her apparel, that I know ex- 
ce]ff, except lier <*oat and hat. 
These hloornere w'ere not ioiind 
in ray ofTi(*e by ^Ir. Cook that 1 
know of. They did not conic off 
Mrs. Hirsch that 1 know of; did 
not on that or any oilier occasion 
take any lil^erties with Mrs. 
Hii^ch, Mrs. Ilirscli never made 
any demand on me for money on 
that or any other occasion. Mr. 
Cook never niade any demand on 
me for money at that time or 
any other lime; never paid Mr. 
Cook or Mrs. ITirscli <me dollar. 
Since February 6, I have not 
seen Mrs. Hirsch till this morn- 
injr, and have had no conversa- 
tion wMth her; she hsus made no 
demands on me for money ; never 
heard of two other witnesses be- 
ing: there at the time, as you say, 
I was caujirht. I didn’t say at 
that time, "Oh, Lordy, Lordy.” 
My breeches were not unhut - 
toned. Mr. Adair is a real es- 
tate man, wrho is a very close 
friend of mine of many years. 
He handles our property, a prood 
deal of it. Cook and Mrs. 
Hirsch never demanded any 
money of me, not a cent, the 
next day afterwards, nor any 
other time. Mr. Adair rej>re- 


sented uio in talking with these 
people; be was ray representative 
entirely. 

Furrts t .1 dai r. A m in I lit* real 
estate business, have hwn eiipipied 
in that ^19 years; have known de- 
fendant Cook for about Ihret^ 
weeks. ()n the dtli of Fehrnar>" 
1 was reipiested hv Mr. i'andler 
to come lip lo his office in the 
Candler hiiildinpr. and went there 
iimiu*diately ; foniid !Mr. A.<ii 
(''nndler, Sr.; his hroihcr tTiidfre 
.Tohii S. (^niidler, ami his son, 
Mr. Asa ('andler, Jr. Mrs. 
Hirsch called np on the tele- 
)>hone, and Mr. Candler iiii> 
swcml. I called the iiiiiiilier. a 
lady answered, and I a.sUeil if it 
was Mrs. Hirsch, and slic said it 
was, and 1 told Iter wlm I was 
and that I wonid like I’nr licr to 
come over to niy oilirt^aml haven 
talk witli me. She lir.**l de- 
iniirred, and asked me if 1 cniild 
come down tiicrc ainl I told her 
no, or if Mr. Candler would cnino 
down there tir;^i, and I says, “No, 
I will ineel you at iny olfiee.** So 
she said that she would come. 1 
left Mr. t\'indli*r's olliee and went 
dow-n to my odiee and in a very 
few minutes there .Min, Hirsch 
came in. 1 asked her what all 
this nieaiil, and she told me that 
she had made an appointment 
with Mr. Candler on the Monday 
pnwioiis to talk with him at his 
iilliee, and that slie was there and 
wiiiU* with liiiii she saw a irinn 
at the window and iiiadc an out- 
cry, and Mr. Candler remarked, 
“ ’Tis probably n window wnslt- 
er,” and she then .stated, "No, il 
was a white, well-drcs.sed man,” 
,-iTid find she pit up and went to 
the door intfi the liall and opened 
the door and that Mr. Cook earnc 
in and surprised them. And 
that after she had left Mr. Cand- 
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ler’s offtee, she went down to her 
husband’s office and that upon 
reaching her husband’s office she 
found a note. This is the note 
she gave me. (The note is dated 
February 6, ’18. "H. H. CaU 
me at Ivy 164, before you go 
home this P. M. without fail. 
Cook.”) She said her husband 
had gone to Rome that morning 
and would return about seven, 
and if he got that note he would 
probably kill her and then go 
after Mr. Candler to kill him, or 
else would sue her for divorce, 
and that she was very much per- 
turbed over it. Called Mr. Cook, 
asking him to come to the office, 
and carried him back in the pri- 
vate office, called Mrs. Hirsch 
and my brother, George. I stat- 
ed, "I represent Mr. Candler and 
I want to talk with you.” 

Mr. Cooper. I object to what 
Mr. Forrest Adair said. Of 
course whatever the defendant 
said is admissible. I mean the 
defendant on trial. I am con- 
tending that what Mrs. Hirsch 
said is not admissible, but your 
Honor has ruled against me. I 
o>bject to what Mr. Adair said on 
that occasion. 

The Court. The whole con- 
versation is admissible as part of 
the res gestae. Everything that 
occurred between these th^ 
parties or four parties is admis- 
sible as a part of the whole 
transaction. 

Mr. Adair. Mr. Cook arose 
and said, didn’t know that this 
was what you wanted to talk to 
me about or 1 should not have 
come.” And he got up and 
started towards the door, with a 
nod of the head he motioned to 
me and I caught the hint and 
opened the door and went out 
with him and left George and 


Mrs. Hirsch in the room. When 
we got to the room adjacent our 
^neral office I said, ^^Cook, what 
is it you want, what is it we are 
up against f” and he says, 
don’t care to discuss this matter 
in her presence, nor do I care to 
discuss it with you; I will talk 
to old man Candler and nobody 
else.” He says, "I have just 
found out some things that shock 
me a great deal.” He says, ^^This 
is not her frst offense. Her hus- 
band is one of the best friends 
I have ever had in my life, and 
Mr. Candler, like a good many 
others, is just an old hypocrite, 
and I won’t talk to you about it, 
I will talk to him and nobody 
else.” I told him if he wLslie'd 
to talk to Mr. Candler, T could 
probably arrange an appoint- 
ment, and I wovdd undertake to 
have Mr. Candler at my office the 
next morning at half past eight, 
and he said if I would do that, 
he would come to my office when 
he found Mr. Candler there and 
would talk to him. He says, “T 
will tell him what he has got tn 
do.” I said, **Why don’t you 
tell me and let me communicate 
it to himf” He says, “No, I will 
tell him personally what he has 
got to do.” Then he left the of- 
fice and I went back into the 
room where George Adair and 
Mrs. Hirsch was. Told IMrs. 
Hirsch I had arranged for this 
appointment in the morning be- 
tween Mr. Candler and Mr. 
Cook. After that appointment 
was over I would communicate 
with her and have her to call me 
up. The next morning Mr. 
Candler came to the office. I 
called Mr. Cook over the ’phone 
and told him Mr. Candler was in 
my office, and we were ready for 
him to come over. He said that 
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he had changed his mind, and 
that he had decided he would not 
come to my office. 1 said, ‘^Let 
us not talk it over the telephone; 
suppose you leave your office and 
meet me on the Whitehall street 
viaduct in a few minutes.*’ He 
said, “All right.” 1 left niy of- 
fice, we walked out on the side- 
walk. He said, “1 will arrange 
a ]dace to meet him, I don’t 
want to talk to him in your office 
or his office. I w*!!! talk to him 
in the place I suggest.” 1 told 
him he could not have any sus- 
picion about meeting liim in my 
office. We had a private room 
there and it would be all right, 
and after some pei-suasion on 
my part he went up in the pri- 
vate office wliere Mr. Caiidlor 
was and .shut the door and they 
remained in there for some time, 
and Mr. Cook left -without com- 
ing back through my main office, 
but opened the door of my pri- 
vate office into the hall and left 
the building. Mr. Candler re- 
ported to me what Mr. Cook de- 
manded of him to do. 1 then, in 
response to a telephone message 
from her made an engagement, 
brought her to my office that aft- 
ernoon and my brother George 
and I talked to her. Told her 
that Mr. Cook had demanded he 
arrange for her to leave town, 
and her husband or be would 
expo.se her; she said that was 
pretty hard to demand she should 
leave her home and husband; 
told her Mr. Candler was not de- 
manding it, it was Mr. Cook’s 
demand of Mr. Candler. Asked 
Mrs. Hirsch what kind of a man 
Mr. Hirsch was, she fold me he 
was a pretty cool determined 
sort of man, and that if Mr. 
Cook did go to her husband she 
didn’t know just exactly what be 


would do; she said, “Whether he 
would immediately kill me and 
then probably go and try to kill 
Mr. Candler, or whether he 
would sue me for divorce and 
name Mr. Candler as co-rmpond- 
eiit.” 

Mr. Cooper. I object to what 
Mrs. Hirsch said about her hus- 
band on the gnuiiid that he was 
a cool coiinigt'ous ninii and so 
forth, it doesn’t hind the defend- 
ant (''o4»k on trial. 

The f'oi’RT. OhjiN'tion over- 
ruled. 

Mr. /l#/fi/r. She said. “As be- 
tween the two. rather thjui risk 
my husband’s taking one or the 
other of tinnse stcfis. it might bo 
better for me to leave, hut 1 cer- 
tainly oiiglif. not to he reeplired 
to leave my husband and my 
home, and all of my friends here 
unless 1 were properly providetl 
for.” rp to that time 1 had not 
in any way mentioned money, 
never. (\K»k was the first who 
suggested her leaving her hus- 
band. She said, “Mr. (’nndler 
Is very wealthy, he has given a 
gfiod deal to charity, he is a 
philanthnipist and he ought to 
be willing to provide liberally 
for me. 1 woiihl rather talk to 
him dir<M*tly nhoui this.” T as- 
sured her, ns T had lM*fon», that 
Mr. Candler would not talk to 
her and would only deni with her 
througli me. She said, “If yon 
put the situation on that basis, 
I am going to bo mercenary. 1 
liave to be provided with ever>'- 
tbifig I have now*. My liusband 
gets a good salary of $.*100.00 a 
month a.s insurance agent ; be has 
some of tier income from prop- 
erty and I have a good home.” 
She said nearly all his income he 
spent on her, and if she left At- 
lanta and quit him, she thought 
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she ought to have a sum of 
money or securities, bonds, that 
would yield her at least $3000.00 
a year. She explained she had 
an engagement to go that after- 
noon to a card party with a lady 
who had been a very dear friend 
of hers, and that she would come 
back to the office after. That 
broke off the conversation. She 
claimed Cook came upon her and 
Mr. (handler in a compromising 
position. I asked her what it 
meant, if Cook had merely inter- 
rupted them in the office when 
they were sitting talking, and 
she said, they were not sitting 
talking, but that after she got 
into the room that Mr. Candler 
began to fondle her and that had 
gone along until she had removed 
a pair of silk bloomers that she 
had on, and that she was lying 
on the couch in the ofhee; that 
they were having intercourse ; 
she said she went to the door and 
turned the knob and just as she 
turned the knob Cook pushed in. 
She didn’t give any explanation 
why she opened the door, and let 
Cook in. The next meeting was 
that evening when slie came back 
from the card party ; she said she 
had been thinking the matter 
over and that it was all right; 
she would do what Cook had de- 
manded and leave the city pro- 
vided she was furnished with se- 
curities or bonds that would yield 
her the sum of $3,000 T>er year. 
We asked her then if she simply 
wanted an annuity at the rate of 
$250.00 a month, and she said. 
No; that for several reasons she 
didn’t want that — if she left At- 
lanta she wanted to leave no mail 
address; she wanted money or 
bonds and that if she got an an- 
nuity Mr. Candler might die in 
6 or 12 months and the annuity 


stop and she knew Mr. Candler 
with his philanthropic spirit and 
nature would not want her to 
leave her husband and after do- 
ing so want her to go to work 
again or live in a hut; that she 
was 38 years old and probably 
would not be able to get hersell* 
provided with another home and 
that she would insist upon the 
principal of that sum being paid 
to her in cash or bonds. She said 
she had been noticing Mr. Cand- 
ler for years very closely and 
that she had admired him for the 
great things he had done; that 
she had cut out of the papers 
clippings about him and she ap- 
preciated how much he meant to 
the city of Atlanta and fo the 
state of Georgia and the South, 
and that if anything hapjicned 
and Mr. Cook should tell Mr. 
Hirsch and make this public that 
it would hurt Mr. Candler very 
greatly — not only socially and 
politically, but in a business 
way; that Mr. Candler had been 
very prominently connected with 
the church and in every way and 
for that reason Mr. Candler 
should deal with her very liberal- 
ly in this matter. I called Mr. 
Cook Saturday and told him T 
would like to see him again. He 
first said he would not see me, 
but finally agreed I should come 
by Thrower’s office for him Avlien 
I got back into the city after 2 
o’clock ; we walked down Forsyth 
street to a point opposite the fire 
deT>artment where we sat down 
upon a stone and talked. 1 told 
Mr. Cook he was doing wron? 
and that I wanted to see if there 
w»as not some way to get him to 
drop the matter and not insist 
upon Mr. Candler sending ^Irs. 
Hirseh out of the city. Mr. Cook 
said was very much womed 
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and nervous over the matter; it 
had distr^ed him greatly-. He 
said he himself had been a very 
bad man; that he had committed 
every crime except murder; that 
he had left his iionie and father 
when he was 12 years of age/" 

3fr. Cooper. I object to this. 
We wish to register an objection 
to this testimony on the ground 
they cannot put in a separate 
and distinct offense against the 
defendant other than the one on 
trial. 

Tlie rorwr. It is not a sepa- 
rate and distinct offense; 1 over- 
rule the objection. 

2lfr. Adair. He slated that up 
to about 6 months ago he had 
lieen in the habit of drinking two 
quarts of whiskey a day. 1 told 
him I didn’t believe a man could 
drink two quarts of whiskey a 
day. 

Mr. Cooper. We object to 
that and I make the motion now 
to rule out about liim being a 
habitual dninkard or anything 
of that sort. That is certainly a 
separate and distinct offiMise. 

The CoufiT. If anyliody was 
charging the defendanl with 
those things I would .sn.sln.in your 
motion, but the defendant is 
talking about himself according 
to this witness; I overrule your 
motion. 

Mr. Adair. He stated be got 
to where whiskey didn’t have 
much effect on him when be 
would drink absinthe, which was 
a stronger drink, but he bad tak- 
en quite an interest in the Billy 
Sunday meetings and that be was 
now trying to do right, and that 
as^ he saw the right, his^ con- 
science had dictated to him to 
protect his friend Hirsch from 
living with such a woman as 


Mrs. Hirsch was and that "If 
Mr. Candler doesn’t do what 1 
told him to do, I have told the 
old man ivhat he has got to do» 
if he doesn’t do it, 1 am going to 
my friend Hiiiey Hirsch and tell 
him about this woman/* Mrs. 
Hirsch told me the first after- 
noon at my ofiice tlint Mr. llirsch 
was expected back from Home 
that afternoon at 7. The next 
day she told me ho had not re- 
turned. hilt that her hiishand 
would he hack on Friday after- 
noon at 7. Sn at the time 1 was 
having tliis talk with Mr. Cook 
Mr. llirscli was in the cit,^. 
Cook told me Mrs. Hirsch had 
lM*cn lint lire to her hushaiid and 
thni Mr. raiullcr liad inlercoiinu* 
willi her in Mr. I'andler’s office. 
As 1 left him lie put his arm up- 
on my shonlilcr and says, “Now, 
Forrivt, you tell old man Candler 
just to go alicad anil do what I 
have told him to do and then eat 
a good sup)icr and go to sleep 
and not woriy over this any 
more; if he will do that, 1 will 
forget every ihing. 1 will not 
even think. 1 will not tell it, 1 
won’t even III ink it.’* Mrs. 
TTirseli had told me that her hiis- 
hand would 1 m» in the eity that 
evening and was going to visit 
Pittsburg, the home idllee of his 
company; that lie would )h» going 
there Siiticiny on the noon train. 
At 1 o’clock Sunday Mrs. 
Hirsch called me and wiid: "I 
have just put him on the train 
at 12 o’clock and he htua gone to 
Pittsburg and wliilc he was here 
T stuck to him like Orant around 
Richmond;” told her T would 
conimnnicate with her when I 
wanted to sec; her again. Met 
Cook again on the street on Mon- 
day: Cook started in again tell- 
ing me about what a bad man be 
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had been. He said, told you 
Saturday 1 had committed every 
crime except murder. 1 kept a 
'woman when 1 was 15 years old, 
working in the Southern shops.’’ 
He says, "Before I was twenty, 
I was arrested in bed one night; 
a fellow came in and caught me 
with his wife, and I was arrested 
for rape and carried to the sta- 
tion house. I got out of it by 
being able to prove that the fel- 
low was never married to her; 
he was keeping her himself ; and 
I got in a row with the master 
mechanic about it; he was also 
friendly with the woman ; and it 
resulted in my discharge by the 
master mechanic ; the higher 
authorities investigated it, and 
reinstated me and moved the 
master mechanic up into some 
other department; the master 
mechanic took me into his room 
one day and told me if I said 
anything more about it I would 
have to eat his gun; he would 
kill me. I told him, T am not 
afraid of anybody killing me; 
start that right now’' ; he told me 
about his experience with the 
wife of another railroad official 
in Tennessee, where he had sur- 
prised him one night in bed with 
his wife; Cook had gotten his 
pistol and stuck it right in his 
eye and backed him out of the 
room, and he left there, and that 
woman had followed him all over 
the country; finally one reason 
he came back to Atlanta, he knew 
that woman would not follow 
him to Atlanta; he finally grew 
very impatient, and says, 
don’t want any more arguing 
about this damn case ; it has wor- 
ried me about to death ; I cannot 
sleep; I have to go to the bar- 
ber shop every day and get my 
hair shampooed and get my head 


rubbed; it has worried me to 
death thinking about my friend 
Hiney Hirsch”; he says, "I saw 
him and her together Saturday 
night, and it was all I could do 
to keep from ping right up to 
him and telling him, and I 
ducked so he would not see me, 
and got out of the way; 1 am 
not accustomed to ducldng peo- 
ple; I don’t want to hear argu- 
ments from you; not another 
damn word ; I have made up my 
mind that has got to be done; *1 
told old man Candler 1 would 
give him a reasonable time; 1 
think I have been more than rea- 
sonable; if he don’t do it I am 
going to hunt Hirsch up the min- 
ute he comes back into this town, 
and tell him what occurred in 
Mr. Candler’s oflBce”; I arranged 
then for another conference with 
Mrs. Hirsch; had Mr. Asa Cand- 
ler, Jr., to come to my office 
Tuesday morning at 8:30, and 
shortly afterwards Mrs. Ilirscli 
came in; she was at first vcn’ 
much surprised, seeing Mr. 
Candler there, and said she was 
not being treated right in draw- 
ing so many people into it: Mr. 
Cook had told me Thursday 
morning Mr. Candler had made 
a hell of a mistake in taking a 
wliole lot of people into his con- 
fidence and telling this thing 
around, and he said, "The 
thing you know, it will get ont’’; 
I told him it would not be talked 
out through us; he asked me 
hofw many knew it; it was a 
great mistake; he would ratlier 
have dealt with Mr. Candler di- 
rectly, without bringing all these 
people into it ; she at first talked 
a great deal about how hard it 
was for a woman to have to give 
np her husband and her home, 
and that the woman was usually 
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made tbe goat, but that Mr. 
Candler was a good man, and 
she felt very strongly and af- 
fectionately for him; she ad- 
mired Mr. Candler; she said she 
had thought a good deal about 
Mr. Candler^s great work; that 
she had always had a great de- 
sire to do charitable and philan- 
thropic work herself, but she had 
never had the means, the money, 
to do it, and it had always been 
her ambition to be in a ]iosition 
where she could not only have 
the personal touch with tlie peo- 
ple with whom she was working 
in a charitable way, but at the 
same time be in position to fur- 
nish the money to carry out the 
things that she might decide 
were best and most charitable; 
that being true, that site tliouglit 
that Mr. Candler could ■well af- 
ford to be extremely lilMTal w’itli 
her, and because it meaut so 
much to him, he was such a 
prominent man in every walk of 
life, in every phase of his life, 
and she had come across a clip- 
ping ivhere he had given Emory 
T'’^niversity a million dollars; she 
said, “I think he would 1 m‘ get- 
ting off light if he gave me half 
that sum, $500,000”; she said 
that she wanted a sum that would 
about pay to lier husband some 
debts he had made on her ac- 
count, that she didn^t want to 
leave him like a piker, and that 
she w^anted to deposit in bank 
to his credit, a sum that would 
put him through, and it w^onld 
take $5,000; there was no paper 
on the table, but the morning 
Constitution, and she WTote on 
the margin of the Constitution 
three figures, $1150, $1300, 

$1500; she stated one of these, 
the $1150, represented money 
that her husband had expended 


incident for her operation in the 
hospital a few months previous, 
and that the $1300 n*preseuted a 
sum that lie owed to aii insur- 
ance company, and that $1500 
represented a mortgage on a 
piece of property that he owed, 
and lluMi, without adding them 
up, she wrote $-1350. and then 
iindemeatli llial wrote $150. and 
says, ‘*1 cannot ligure lliein all 
up now, but 1 tigured them all 
ui> the other evening, and they 
amount to $5000, and I want 
that sum to deposit for him”; 
(the piece of ])aper lorn from 
the ronstitiuion lestitied about , 
is identified as Exhibit ‘‘M” by 
tlie reporter); she says, 
when 1 leave my linshand I will 
leave a dejuisit hook showing 
this $5,000 dep<isited to his 
credit in the hank: that is to 
Iw with the farewell note”; 1 
stated to her we would have a 
further conference among our- 
selves about it and would let her 
know later what wo wonhl have 
to sny, and she lid’l the olhee; 1 
had no nutliority or permission 
to pay her anything, or (’ook. 
either; 1 never ofTcn'd her any- 
thing; after that, 1 never Siiw 
her or Cook, either, any more, 
until this morning; T didn’i have 
any aiifliority from Mr. Candler 
to offer these peofde one penny, 
and I didn’t do it. 

Mr. Cooper. I want In regis- 
ter one mure ohjeelimi In all ihis 
lestimony; I ohjeci in l)ie cnn> 
versalions tlial oeenrri'd heiwi'en 
Mr. Adair and delerulani and 
Mrs. liirsch, npnii the further 
ground that any cfinversation 
that oecurred lietween tiie de- 
fendant and Adair could not 
bind the defendant on trial be- 
cause he is not the prc^wwuitor in 
the ease; I:e i.s a third narty, 
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called ill to quash this matter or 
settle it. 

The Court. Register your ob- 
jection, and register the fact that 
it is overruled. 

Croaa-^xamined. I am in the 
real estate business, and the firm 
of Forrest and George Adair 
does a great deal of business for 
Mr. Candler; Mr. Candler has 
been a friend of my family for 
a great many years; for the past 
several years we have done a 
great deal of business for him 
and with him;^ I don’t think 
there is a man in the State of 
Georgia in whom I would take a 
greater interest or for whom I 
would do more than I would for 
Mr. Candler; this is the first 
time for a good many years 
that I am entirely out of Mr. 
Candler’s debt; my first knowl- 
edge in connection with this 
case was when Mr. Candler 
called me to his office; I don’t 
think I ever met Mrs. Hirsch be- 
fore; I think I have seen Mr. 
Cook ; was called in by Mr. 
Candler; he did not want to get 
me to hush the matter up; he 
asked me the first question, what 
I thought of it ; I told him I be- 
lieved, from my experience with 
him, and from other cases, the 
blackmailers considered him 
their legitimate prey; he did not 
call me for the special purpose 
of getting this matter hushed up ; 
this is the sixth time it has been 
attempted on him; he said he 
would like to put the matter en- 
tirely in my hands; Mr. Candler 
has not hysteria on the subject 
of blackmail; on the contrary, I 
think he has more sense on the 
subject than any man I know of; 
but they have been after him so 
much he knows blackmailers now 


by this time when he sees them; 
he is becoming an expert. 

1 didn’t say and don’t say I 
can look into a man’s face and 
tell whether he is a criminal or 
not — ^blackmail is a crime. I 
don’t say I can look in a woman’s 
face or look in Mrs. Hirsch’s 
face and tell w'hether she is a 
criminal or not, but I do say 
where all the ear marks show so 
plainly, it is easy to judge. 

Mr. Cooper. I object to that; 
it is a matter of argument. 

Mr. Adair. I think 1 made 
every engagement for a confer- 
ence with (;^ook and Mrs. Hirsch. 
Mr. Cook never did call me up 
and make an engagement to talk 
about this matter. On the other 
hand he insisted he didn’t want 
to talk to me; be wanted to talk 
to Mr. Candler direct. 

I don’t know that Mr. Candler 
liad ever seen Mrs. Hirsch or lind 
a conference with her since the 
time it was claimed he was 
caught in the office. I could not 
say of my own knowledge, but I 
don’t believe he has seen her 
since that time. I have had this 
whole matter absolutely in my 
hands. Mr. Candler turned it 
over to me. I did not want to 
get this woman out of town. I 
did not lay a trap to catch this 
woman in. I did not persuede her 
or lead her to believe in all those 
conferences that I or we would 
pay her a big amount of money. 
I was treating with her, not to 
get her out of town but to devel- 
op her game. I was not treating 
with her on the different occa- 
sions on the idea of paying her 
to leave town in order to get this 
matter hushed up. I was telling 
her what Cook demanded in order 
to develop the scheme fully, the 
plot and the game. 
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I stated to Mr. Candler in bis 
office before he turned the mat- 
ter over to me that it was a 
blackmail scheme. I did not 
jump at the conclusion they were 
ipiilty of blackmail. I arrived 
at the conclusion it was black- 
mail before it was turned over 
to me and I have been of that 
opinion ever since. I did not 
jump at the conolusion after it 
was turned over to me. I knew 
about the ease before it was 
turned over to me. I did not see 
the woman in his office. Mr. 
Candler related to me what had 
occurred before it w*a.s turned 
over to me, he related the circum- 
stances. 

1 did not know about the facts 
in this case until it was turned 
over to me, except as related by 
Mr. Candler. 

Of these two the first 1 called 
into my office was Mrs. llirscli. 
1 called her to come to my office 
when I ivas in Mr. Candler’s of- 
IBce, before I ever left there, 
witliiii twenty minutes after 1 
reached Mr. Cnndlcr’.s ollice that 
aft ernoon , AV ed ii esday . 

My piirpase in callin^^ lier to 
my office w’as, she had just called 
Mr. Candler over the telephone 
and Mr. Candler liavinf; turned 
the matter over to me, 1 wante<1 
to talk with lier and not have her 
talk to Mr. Candler and I made 
the enpfagement with her to have 
her come to my office and talk 
with me. She came and then she 
unfolded the whole case to me at 
my solicitation. 

I did not ask Mrs. Hirsch how 
much she would take to leave 
town. I have tried to make that 
clear. I never asked her at that 
time or any other time how much 
she would take to leave town. 
We told her Mr. Cook had dc- 


muided of Mr. Candler that she 
quit her husband and leave town. 
1 did not offer her any induce- 
ment to leave town. I did not 
sii^irest we would pay her to 
leave town or intimate we would 
pay her to leave town. I didn’t 
offer her anytliiiifj: to leave town. 
1 never had any idea of offerinfr 
her aiiytliiii^r to leave town. I 
did not offer Mr. Cook anything 
to gi*f her out of town. 

As to how come we to say any- 
tliing to her nlMuit going away 
from lier hiLshand mid her home 
when Mr. (\M>k made the de- 
mand (»f Mr. (*nndler that she 
leave her hiishiiiid, he was his 
particular friend and leave town, 
there was not any thing els<* left 
for ns to talk ahout in develop- 
ing a plot as that was the prin- 
eipal part of it. no other part 
and parcel but the erux of it. 
Tlien» was nothing elsi» said in 
that meeting between me and 
Mrs. llirscli that 1 n»ineniher. 

The next inecting with Mrs. 
Hirsch w'lis after she retunieil 
from the eard party that same 
evening helwwii five and six 
oVIock. 

She stated at tins noon tmH*t- 
iiig that she would have to leave 
the office llien and go to this card 
party, that she wanted lime to 
think II little over it, she would 
go out to the card party, and she 
would return to our office after 
the card party w’as over. She 
w'anted time to think about the 
things <\>ok had demanded of 
her, leaving her husband and her 
home and going out of town. I 
talked to her on tiiut matter of 
what Cook had demanded, and 
she said she would eonsider the 
matter and talk with us fur- 
ther alwnit it, after she niftiinied 
from the card party. 
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When she returned from the 
carf party, money was talked 
about then. She stated that if 
idle left her husband and left 
town she would have to have a 
sum of money or securities or 
bonds that would yield three 
thousand dollars per annum. 

After the conference w^ 
over I told her we would take it 
under advisement, and see her 
further. 

As to the question, if we led 
her to believe on that occasion 
llhat we would let her have some 
money if she would leave town, 
I don’t think we led her to be- 
lieve it, Mr. Cooper, but in de- 
veloping the plot we avoided it 
as much as possible, or doing 
anything that would arouse sus- 
picion, because I wanted to keep 
them going until they got to the 
end of it. , 

The next conversation with 
Mrs. Hirsch after that was on 
Sunday over the telephone when 
she toid me her husband had ar- 
rived in the city and had also left 
that Sunday. I thought you in- 
cluded telephone conversations 
in your question. I requested 
her to call me over the telephone. 

Then the next personal confer- 
ence I had with her was on Tues- 
day morning when Asa Candler, 
Jr., was present. That was the 
last conversation I had with her. 
The reason I called Asa Candler, 
Jr., in, my brother George was 
on the other conference, and I 
called Asa Candler, Jr., to hear 
what she had to say on the last 
conference, and she met us at the 
last conference at my solicita- 
tion. 

I did not on that occasion hold 
out any inducements to her that 
we would pay her mone^r if she 
would leave town. I think she 


thought she was going to get it. 
I don’t think it required any 
making to get her to believe she 
was going to get it. I think they 
thought they were going to get it. 

I have narrated the first and 
second conference with Cook; 
the third conference was Satur- 
day afternoon when we walked 
from Thrower’s office down to 
the lower end of Alabama street, 
and it was held there nearly op- 
posite the headquarters of the 
Fire Department I met him at 
Thrower’s office, but had no con- 
versation with him there, 1 did 
not go in Thrower’s office. He 
never made any demand on mo 
for money on that occasion. He 
was standing at the entrance of 
Thrower’s office, and there are 
plate glass doors there, and no 
private office in Thrower’s office 
that I know of, and I motioned 
to him, and he came outside im- 
mediately to the sidewalk and we 
walked otf down the street to 
talk. 


I never suggested to Cook he 
get the woman out of town, T 
never offered him anything to get 
her out of town; Cook was the 
man who wanted us to get her 
out of town. I never did offer 
Cook any money to get her out 
of town nor for any other pur- 
pose, and Cook never made any 
demand for money on me to get 
her out of town. 


I controlled these conferences, 
and Candler had nothing to do 
with them. I mean Mr. Candler, 
Sr. The conferences I had with 
Cook were in the absence of Mr. 
Candler. The demand of Mr. 
Cook on Mr. Candler was made 
directly to him and in my ab- 

senoe. No demand wm mdew 
me in the absence of Mr. Candler. 
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On that occasion the pun>ose 
of the meeting was I was trying 
to get Mr. Cook to recede from 
his demand that he had made of 
Mr. Candler, that Mrs. Hirsch be 
forced to quit her husband and 
leave town. That would have 
hushed it up and saved Mr. 
Candler, my friend, that is your 
question, that would have hushed 
it up. 

The next conference I had 
with Mr. Cook was on the fol- 
lowing Monday morning, 1 
made that engagement myself. 1 
met him at Tlirower s oflice and 
we walked down Walton street. 
T had the same purpose then that 
1 had before. No demand was 
made on me by Mr. Cook for 
money. lie never made any de- 
mand on me for money. His de- 
mand was that we get this woman 
out of town, and he said he 
would give Mr. (^andler reason- 
able time to do it. 

Mrs. Hirsclfs demand for 
money ^’^s not made witli any 
reluct a nee at all wlien we told 
her ]Mr. Cook had demanded that 
she leave town. Mrs. Hirsrh for 
herself and on her own account 
demanded money from us, on tlie 
last conversation, and the second 
l^^len slie first talked about leav- 
ing her husband. She did that 
in response to w’hat we had told 
her as to what Mr. Cook de- 
manded. She said she loved her 
husband and knew what it would 
mean if she did leave her hus- 
band. It was in response to 
what I told her Cook demanded 
that she said any tiling about 
money. 

I had no other conference with 
Cook. Cook didn’t demand any 
money of me ot any time. 

On the last conference 1 
bad with Mrs. Hirsch, when 


she got to the |>oint where she 
named the sum, the conference 
closed and she was indicted in 
about 48 hours; we developed 
their trap; as to what 1 will get 
in this matter, I will get Mr, 
Candler's and others’ friendship 
and thanks; as real estate agent, 
-we handle trades on commission, 
and it depends on how much bus- 
iness I do for him as to how 
much I make out of liirn; some 
years we make ten thousand dol- 
lars, and some years a great deal 
more out of Mr. Candidas busi- 
ness; some years we probably 
make a hundred thousand dollars 
in trade with him on commis- 
sions; we have made tliut ; i am 
not pitting a <*ent out of this 
hhickiimil case; simply the con- 
scioii8iu<iss of having done iny 
duty to a friend, is pay eiiuugh; 
iny conscience don't hurt me in 
this hlaekinnilirig husiness. 

1 never heard anything about 
that picture until 1 stiw a part 
of it in the paper. 1 know what 
slie told me about herself and 
Mr. Candler. I don’t know what 
else slie might ehiini to have oc- 
curred. The part she told me 
nhout Mr. Candler, if it is true, 
would hi' most, iinfnvonible. 

1 don’t go ini I* the secret n*- 
ei»KHes c»f Mr. Ciindler’s soul, and 
know what he does. 

She did not state to me on 
these occasions that Mr. (handler 
timk a liking to her and admired 
her bc»dy. Klic did not state to 
me that he thought more of her 
than nnyoiie working in the Red 
Cross. She sni*! she admired 
Mr. Candler very much, hut she 
never spoke of Mr. (hnidler hav- 
ing any adiniratioii for her, but 
told me she admired Mr. Candler. 

Kate Taf^lor. Am a trained 
nurse; nursed Mrs. Hirsch at 
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the Davis-Fisher Sanitarium for 
one week, in December, 1917; 
Mr. Cook called on her every 
day during the week I was nurs- 
ing her, except one. 

Jean C. WMron. Am a trained 
nurse; nursed Mrs. Hirsch at 
the Davis-Fisher Sanitarium 
last December, for four days; 
Cook came to see her twice out 
of the four days during which I 
nursed her. 

22. A. Gordon. Know J. W. 
Cook; about two months ago he 
came to my office and told me he 
was going to Cincinnati, and 
wanted an introduction to some 
wholesale whiskey houses up 
there; he was going to bring it 
back here and sell it; saw him 
again about a week after that, 
and asked him if he had been to 
Cincinnati; he said he had a 
better scheme than the first one 
to make money. 

Al II, Martin, Bun a soda 
water and cigar stand and cafe 
opposite the court house; on the 
day this indictment was found, 
February 14th, was at the county 
jail, I saw a lady in the office of 
the jail talking to a reporter; 
they said she was Mrs. Hirsch; 
also saw Mr. Cook in the office 
in the same room; had a conver- 
sation with him; I says, ^^Cook, 
they’ve kind of got you messed 
up, haven’t theyf” he says, 
"No”; he asked me what the 
comment was in regard to his 
case; I says, "I don’t know. 
Cook; 1 have been very busy and 
haven’t had time to read the pa- 
pers”; he said he had got Mr. 
Candler — caught Mr. Candler; 
had him dead to rights, or some- 
thing to that effect; I asked him 
if the woman in the office there 
was the woman he used to come 
in my store with; he said she 


was not; up to about three 
weeks before this indictment I 
had seen them coming in my 
store. Cook and Mrs. Hiisch; 
they were in the store a great 
deal for a period of two or three 
weeks; sometimes they would 
come together, and sometimes 
they wouldn’t; sometimes they 
wo^d sit over in the far corner; 
have seen them sit in other 
places at tables, always in that 
balcony; the balcony is consid- 
erably more private than the 
balance of the cafe; they have 
to go upstairs to ^t to it; I 
have seen them during the din- 
ner hour, somewhere in the af- 
ternoon about this time, come 
and sit quite a while ; sometimes 
they would come in to suj>per 
and sit quite a while; I have 
known them to come as late ns 
four or five o’clock in the after- 
noon, and stay until eight and 
nine at night. 

M. C. Kiser. Am in the real 
estate business; know Cook; a 
week before this indictment liad 
a conversation with him; he said 
he was going to build some 
houses, make some money or 
bust. 

C. H. Hicks. I formerly 
worked in Al Martin’s cafe; re- 
member Cook and Mrs. II. H. 
Hirsch stayed at our cafe one 
Sunday night until after 9 
o’clock, almost the time we close, 
which was 10; they were up in 
the balcony of the cafe. 

Bill Baldwin. Am a taxicab 
driver; know the defendant, J. 
W. Cook; on the 26th of Jan- 
uary, 1918, he had occasion to 
ride in my taxicab; Cook asked 
me to get him a master key for 
the second floor of the Candler 
building in Atlanta; he offered 
me $200.00 to get the key for 
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him; the next morning he came 
to me again, and again offered 
me $200.00 to get him a master 
key to the second door of the 
Candler building; he said that 
he wanted to get a pafu^r in an 
office in that building; he said 
there was a party who had not 
toted fair with him, that if he 
could get this paper, he could 
get half out of a certain trade; 
told him 1 would have to think 
the matter over and made him 
no promise. 

3/r.v. .7. F'rank Snelgrove. I 
know Mrs. H. 11. Ilirsch; also 
know Cook when T fun* liim; in 
October, 1017, at the Fair in At- 
lanta, saw Mrs. ITirscIi ami t\>ok 
eating at liic Fair; Mr. Cook 
was eating a piece of puv and 
he hamled it over to Mrs. Ilirsch, 
and .she took a bite off <»f the 
same piece of j»ie he liad Imhmi 
eating. 

T, C, Krwhi. Am Vice-1 'resi- 
dent of the Third .Vational Hank 
of Atlanta; know* Mrs. 11. II, 
Ilirsch; ahf>nt two days before 
tIic indictment was f«innd, Mrs. 
Ilirsch came to see me about in- 
vestments; she .said she would 
have some money j)relty soon. 


and would like to invest it prop* 
erly, and would like to get me 
to afisi.st her to do it, and I told 
her 1 would be glad to do it ; she 
did not say how much she was 
going to have. 

J, />. Itiurmttre. Am night jailer 
at the Fulton Cotint^v jail, and 
"have lieen such ever since the de- 
fendant Cook and Mrs, Ilirsch 
have hiHMi arn^sted; Mrs. Ilirsch 
and CcKik linvc hwii togiMher, 
witli their attorney, Hedgixid, six 
or sevi'ii times at the jail offiiv 
since they have lieen in jail; they 
conferred together in the jail 
office. 

T'. //. Younp. Am a special 
officer in I lie employ of the He- 
tail Credit Mcrchniits’ Assm'ia- 
tion, ami work iti and out of tlie 
retail stores on Whitehall StrtM*t; 
know Mrs. H. H. Ilirsch: on the 
Sali;rday before .she imlict- 
ed, she eame tip to me and said, 
that she iiiighl iieeil me on Mon 
day and might need me very 
badly, :iml to kindly give her my 
jilionc niiiiiber, so that site could 
get me. and she says, “when 1 
call yon, conic to me with bolls 


TIIF IMMSONKirS STATKMKNT. 

Cook. Gentlemen of the .Tiny*: First, 1 want to deny any con- 
spiracy and any charge of lilnckinoil. I have never in any way or at 
any time or place, asked anything of Mr. Candler or ol any of his 
agents. T met Mrs. Ilirscli passibly a conplc of years ago or more. 
I helped her conduct an automobile ratlli* for tlie benefit of the Hcd 
Cros.s. Wc associated together every day. In that way I learned 
very mneb of her and her being a woman of nffaiilc disposition; she 
is a lady that you would srs'k her company. We ilisposcd iif tlie 
automobile for the benefit of the Hcd Cross. She in lime vi.silcd my 
home, and w’as always welcome with my sisters and mother nnlil 
Wednesday, January 2Md. 1 hai»peiicd to he in the Candler building, 
coming from M. Kiscr’.s office, which is on the third floor, f om- 
ing from the office that way towards the elevator, I saw Mrs. llirach 
in Asa G. Candler, Sr.V office. I thought nothing of it until he pul 
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his arm around her before he closed the door. Well, I stopped; I 
thought for a second 1 'would walk over to his office door leading into 
the hall, and he has a mail slot in his door with a spring slot t hat you 
can shove up from the outside and see everything in his office. I saw 
him pull Mrs. Hirsch down in his lap and kiss her. The elevator was 
running, and I let the slide down and walked down for a step or two, 
went back and looked again, and they were still in the same position* 
He 'was ^sitting in a little chair just next to his office desk, a desk 
chair. I left the door a^n and shoved it up and they were standing 
close to the door; seemingly, apparently she was going towards the 
door. I left. I lived about a hundred years from that time on until 
the real happening, but I made up my mind then and there if that 
kind of people was deceiving the world, I was going to know it at 
least for my own satisfaction. On Monday morning that he claims 
he met Mrs. Hirsch on Forsyth Street, I was sitting at Jim Whitten’s 
desk in M. L. Thrower’s office, Whidi has a big plate glass all around. 
I saw him standing there talking, Mr. Candler had her right hand in 
his hand and had his other hand patting her over on the shoulder on 
the street. I immediately got up and walked out into the lobby right 
across the street, and Mrs. Hirsch’s back was towards me, and T 
slowed on by them and went into the Dago stand and bought a cigar, 
and I heard Mr. Candler say, ^Wednesday.” I said, ^^Then I’ll be a 
Watch dog Wednesday,” and Wednesday afternoon I went on watch ; 
just before four o’clock I saw Mrs. Hmch coming up James Street 
towards the Candler building, and a couple of friends of mine, Mr. 
Robert Lee and Mr. Smith, were coming down Peachtree, and I 
stopped them and I says, “Boys, you want to see something?” They 
says, “I don’t know; what is it?” ^Well,” I says, “something that’s 
going to happen in the Mayor’s office, I think, and I want you to see 
it.” I told them what I thought was going to happen, and one of 
them said, “Yes, I’d climb a telegraph pole to see that for the sport 
of it.” And she went into the Candler building, and we went in 
right behind her, and took a different elevator and went to the fourth 
floor. I said, *^ow, let’s give them time before we see what they’re 
doing.” We walked down the steps from the Candler building, from 
the fourth floor to the third floor, walked into an office, a multigrapb- 
ing office next to Mr. Candler’s private office, and Mr. Smith says, 
'^e want to measure this window here, which is the outside window 
on Pryor Street.” There’s a coping around that building about four 
feet at least, with very little slope to it. I says, “I’ll get out on the 
coping; you fellows can look through the mail slot.” Smith says, 
“No, you know them better than I do and I don’t want them to catch 
me. i’ll get out on the coping.” So Mr. Lee raises the window and 
Mr. Smith steps out there, and I went back to the door, and by the 
time I got back there, Mrs. Hirsch was lying on the lounge on the 
left of his office from the door, with her clothes up and Mr. Candler 
in the act of fornication. All at once they jumped, grabbed her coat 
and hat, and this pair of bloomers, and started out the door, an 
when she opened the door T was standing in it, and she threw up n^ 
hands and says, ‘*My God!” I says, “Our little society lady and our 
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Honorable Mayor! You are a nice pair!"* I saw thia bundle lyinff 
on the floor with her coat and hat, and I reached down and got it, 
and walked out and went by her husbands oflice iind left him a note 
to see me before he went home or to call me. 1 didn't hear anything 
from him, but 1 heard from Mr. Forn»st Adair. I went over to Mr. 
Thrower’s office, and Mrs. Ilii^cli called me up from Mr, ('andler’a 
office, and says, “Mr. (^ook, won't you please coino hack up here—- 
Mr. Candler wants to talk with you?" I savs, have no busincwa 
up tlmre, ' and hung the phone up4ii her faiV. It wasn’t long until 
Mr. rorrest Adair called m<?. Savs, •*Cook, can vou come over to 
my office?” I says, «Why, certainly !'’ 1 went ovtT there. When I 
saw what he wanted, I .says, refiisi* to disetLSs another man's wife 
with you or any other man." He asked, would I talk to klr. Candler, 
and I finully told him 1 would. 1 met Mr. (‘jindler over then*. 1 met 
Mr. Forrest Adair twice after tliat. FAer>' time that I met either one 
of them was at Mr. Forrest Adair's S4»licitntion. 1 never at any time 
in any place in any way tried to communicate with them or made any 
demand on them for anything whatsoever; and, gentlemen, 1 am noi 
asking for mercy, but strict justice. 1 tliank you. 

THE SPEECHES TO THE JURY. 

Mr. Arnold. Gentlemen of the Jury: You are trying now 
the man responsible for this sad nffnir. The woman w almost 
as much of a victim as is Mtiyor Cainller — for she w^as simply a 
tool in the hands of the prisoner, and for tlnii she deserves our 
sympathy. It would have been ridienlous for a man to have 
eommitted tlie aet the defen.se aeeused Mr. CaniHer of, with 
both blinds to his office up and an open mail slot in his <loor. 
Although Cook had named two mysterious men as witneHses, 
in his statement to the jur>% the defense has not plaee<l these 
men on the stand as witnesses, or produeed them at all. Where 
are this Lee and Smith, who went w'ith him to climb outside 
of an offiee building window' and wateh and eavesdrop? Even 
Mrs. Hirseh does not take the stand to sustain him. There 
she sits, with not a word to say. 

This man Cook claims to be* so tender with ‘'his friend” 
Hirseh, yet he arranged an audience for two strangers for the 
violation of his friends’s wnfe. The truth is, the plot is yet 
on. Mrs. Hirseh is wildly infatuated of this man Cook, and 
this, gentlemen, is the use he has been making of her. Selling 
her purity to make money. Of eounw\ she w'as the one who 
made the demands. Cook is too wise to make them himself. 
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No, he makes the woman do all the dirty work — while he oocn- 
pies the proud position of a friend of her husband’s. Cook 
and Mrs. Hirsch had made all arrangements. Cook wanted 
them to “get her out of town,” did het Cook would surely 
have joined her later. Suppose idie had gotten as much as 
$100,000 1 What a time they would have had I And, poor 
Hirsch. What a footmat they have made of him. Then Cook 
would have denied ever knowing Mrs. Hirsch, if it hadn't 
been for A1 Martin’s visit to the jail. When Martin recog- 
nised Mrs. Hirsch as the woman who had accompanied Cook 
to his cafe, the story had to be changed, so Cook admitted his 
previous acquaintanceship with Mrs. Hirsch. And he clftinig 
to be a friend of Hirsch’s. Poor Hirsch. What can not we 
expect husbands to be called upon to stand if this thing is 
overlooked! Cook, the saintly friend of the husband. I dare 
state right here, gentlemen, that he was a much closer friend 
of Mrs. Hirsch than he was of Mr. Hirsch. Cook was a casual 
friend, was he! Daily visits to the hospital look like it, don’t 
they ! A husband could not have done more. 

Mr. Candler is deserving of the thanks of the community 
for having the bravery to prosecute this case openly and 
without fear. Many a man, no matter how innocent, would 
have paid the price the blackmailer demanded. Blackmail, 
morally, is worse than burglary. It is a shame that the l8^vs 
of Georgia make the penalty so light. They treat it as the 
smallest of crimes and yet it is the meanest, dirtiest crime I 
know of. Then look at the remarkable coincidences in the 
statement of the defendant. He just happened to pass and 
overheard the conversation. Remarkable coincidence. She 
walked out from Thrower’s oiSce. Another coincidence. 
They have the same lawyers. Another remarkable coinci- 
dence. Gentlemen, this is a cruel case. It is cruel on the 
poor husband and cruel on Mr. Candler. It is cruel to see 
the poor woman used as a tool by a man like Cook. A man 
who admits that he has committed every crime on the cal- 
endar except murder, and if abortion is murder he has com- 
mitted that. 
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H« makes a most remarkable statement, yet doesn’t pro- 
duce a witness. No one, on oath, you will notice, has dared 
to state that Mayor Candler and Mrs, Ilirseh had these fre- 
quently mentioned improper n>lations. Hen‘ is Cook, w-ho 
immediately rushes round to the huKband’s office to nobly 
tell what he has seen. He leaves a note on the husbaiurs desk 
saying, **See me at once.*' This is on Wednesday. Yet the 
husband is in town from the following Friday until Sunday 
and Cook never told him anything about it ! 

Gk»ntlcmen, that note Imsiness was all arranged. Think of 
the bravery of Mrs. Hirscli in going to get that note. Oh, 
yes, she saved a shooting by a jealous hushand, no doubt. 
Ni ver a fireman rushed into the scorching flames with greatm* 
bravery than she displayed. Why did (’ook tell Mr. Adair 
all this stuff about the f«*rrible crimes he has committed T 
To make himself out a terrible fellow and scare Mr. (Windier, 
as he thought. (lentb*meii, the workings of the criminal 
mind are sojm‘times wry strangf^ He wanted to imfiress 
upon the Mayor that lie W'as a dungerons man; he thought 
his hair would stand on end w’ith ft*ar. It was catnoufliige of 
the most transparent variety. Tlie worst thing that Cof>k 
liad done, the meanest, lowest thing of all, was to bring an 
article of woniairs uiiderelothing into this court room and 
flaunt it in the eyes of the public, to show it and then not put 
it ill evidence. I don't belii*vt‘ for n niiniite* that he got that 
garmtMit from the floor in the oflicc, as he says he did. He 
has had tiim* to get dozens of pairs since then. Me could have 
bought a pair, or the woman coiilil Imvi* given him a dozen 
pairs. 

Pretty soon my old friend (‘(wqier is going to talk to you. 
He is running for the I'iiit<*d States Senate. lie is going to 
make yon an old-fashioiie<l eampaign s|»eeeli. I hope you’ve 
all got your umbn^llas ready to kiM*p off tin* spray. 

Here they are, trying to drag in the mire the reputation of 
one of Georgia’s foremost citizens, known far and as 

Atlanta’s ^'first citizen,” a man whose activities are all enri- 
Btruetive, w^ho has erected colleges, endowed universities, con- 
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tributed to eveiy philajothropie enterprise, and always stood 
for the highest and best things in public and private lif^. 
Shall we tear him down for a man who admits and boasts 
that he has committed every crime on the statute hooks ex- 
cept the crime of murder — a man who brags that he provided 
for a woman when he was dften years of age — who brags that 
he drank two quarts of liquor a day until Georgia went bone- 
dry — a man who brags that he was tried for assault and tells 
about the time a husband caught him invading his home! 
Shall we tear down Asa Candler to further the scheme of a 
man who does not stop with his blood-curdling record, but 
drags this woman into- a blackmail attempt! 

The record of Mr. Candler has been a splendid one. His 
career in Atlanta has been constructive and not destructive. 
He has helped to make Atlanta what she is today, and to 
think that a creature like this Cook should have the effrontery 
to try to tear down the record of a man like Asa G. Candler! 
Asa Candler is not a difficult man to approach. He is just 
everyday folks, like you and me, despite all his money. 
He is open to this kind of sneaking attack, by reason of his 
very type of plain, everyday man. Mayor Candler is an old- 
fashioned man and transacts business in an old-fashioned 
way. Anybody can go to his office and see him. Mrs. Hirsch 
took advantage of this habit which he has always followed, 
and laid her plans which Cook had formulated. She is 
Cook’s victim and doesn’t know it. Since this blackmail case 
came up, I am afraid to let a woman come into my office, and 
I am a poor man compared with Mr. Candler, and only a 
moderately good man as compared to him. There ip no tell- 
ing how many men in Atlanta are paying blackmail and 
keeping their mouths silent. But Mayor Candler had the 
nerve to fight, even though he knew they would smirch him 
from head to foot. No one is safe from the blackmailer of 
this type, but I am thankful to say that I believe after this 
case, because of Mr. Candler’s bravery, that blackmailers 
will roost a little lower in Atlanta. We don’t know how 
many good men have paid up and kept quiet in the past No 
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one is safe. But it is actions such as Mr, Candler *s which 
make it safer for others. 

The crime of blackmail does not depend on the truth of the 
charge alleged by the blackmailers. Even had Candler lhH*n 
guilty, the blackmailing would still have been a crime. 

As to the photogra])h of a group containing Mrs. Ilink^h 
and Mr. Candler, T believe that Mrs. llirsch was groomed for 
the affair by ( Wk even before that photo was taken in Sep- 
tember, 1917. and that they hud laid their plans lH»fore that 
date. But T don't believe she is responsible. She is Cook 'a 
victim. 

In this case, my only regret is that the penalty provided in 
law is not eommonsurate with the gravity of the of^enK(^ 
This case dot's not stand on feeling, prejndiw, polities or re- 
ligion. It stands solely on jiistieo. 

Mr. Cooper. Gentlemen of the Jnr>', this is the second time 
in my life that T have had the honor to appear in this county 
in defense of civil liberty. Before T iij>peared in the old 
eourthonsM'!, and snrely T feel it an honor to ajijiear in this 
beautiful new temple of justice. T am imt surrounded by the 
glamor of such a repiitalion as my brother Arnold eiijtiys, 
and I am not spurred on to my duty by a elieiit worth sl^riO,- 
000.000. T have not had tin* opportunities of my brother, hut 
if I can help it T am not going to h*t him harm a liatr of this 
man's head. 

Mr. Arnold is known the length and ])readth of the land. 
Out ill Utah T saw a man wdio hsiks like liiin, and T asked him 
'what they raised out there. “We raise hell sometime/’ he 
said. And that is exactly what Tirother Buhi'ii is doing in 
this ease. He has jumped into the casi' and raisi'd h«*ll. We 
are up against one of the best criminal lawyers in (eT'orgia, 
and one of the shrewdest. Mr. Boykin represents th«! great 
state of Georgia. Mr. Arnold rt'presents filthy lucre. If it 
hadn’t been for Mr. Forrest Adair there wouldn’t have been 
any case made. There are few blackmail cases in the law 
books and in all these casi's either moiu'y or cheeks had 
passed. Remember, no money or anything ^'presenting 
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money has been passed in this case. Even Mr. Adair admits 
that there Tras no demand made for money mther by Mrs. 
Hirseh or Cook. That clears Cook. 'What will we do with 
himf Belease him! I’m not surprised you won’t try the 
woman. You would have little enough sense to tiy her. for 
you know there’s not a jury in Georgia that would 
convict her. 'What act can they show against Mr. Cook 
that constitutes blackmail! None! 'What overt act have 
they shown that Cook has done to make him guilty of black- 
mail! None in the world ! There’s a great deal of difference 
between blackmail money and hush money. 'We have heard 
a great deal from Forrest Adair about hush money. He 
trapped this woman when he held out great amounts for her 
to leave her husband, and as soon as she agreed the books 
were closed and the law set upon her. If that was not a trap 
to* catch her, I don’t know what I am talking about. The 
woman is the only sufferer in this case. Her home has heem 
destroyed, her husband — I don’t know what he thinks al)out 
it — ^but her conscience hurts her when she thinks of him. 
They say it doesn’t make any difference if Mr. Candler com- 
mitted this act, they have got a case against her and Cook 
anyhow. 

Do you think (holding up the photograph) that he Ava.s 
a party to that! And when he told her, "Come in here, this 
picture won’t be complete without you,” I don’t blame him 
for saying it — ^I like her myself. I like any pretty woman. 
I’m no saint. I’m just a plain, ordinary citizen. I’m tell- 
ing you, gentlemen, Candler was caught. Because of his 
standing and reputation in this community, something had 
to be done. Candler was ill advised. 'When they had the 
grand jury called in special session and had these people in- 
dicted in a misdemeanor case, he was ill advised. 

I was a witness to a lynching once in a Georgia courthouse. 
I was engaged in .the Rawlings case in 'Yaldosta in 1906. I 
did not want to see anything like that repeated in a Georgia 
courthouse, and that’s why I asked for a change of venue 
this morning. 
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Did you ever hear of a grand jury being called in special 
session in a misdemeanor case? This is an extra misdemean- 
or, because there’s millions behind the prosecution. I am 
representing a poor man here today, hear his call. You\e 
heard the other side. Now hear his. There’s no case been 
made against him. The only'^ cose made against him is that 
he butted in where he wasn’t wanted. 

This is just a case of a man caught in a wrongful act. If 
he had been an ordinary man. you’cl never have heard of it. 
He is the man, not Cook, who is responsible for dragging 
that poor woman into this courthouse. Li>t us do right in 
this case though the heavens full. Let us give Cook a fair 
deal. 


TIIK (’IIAROK TO THK JITRY. 

Ji’DGE HiIjL, reading the code section under which (’ook 
w'as indicted and enumerating the counts against him, in- 
structed the jury that it M’as immaterial whether or not Mr. 
Candler is guilty, as alleged by the di^fense; that the ipies- 
tion for the jury to decide was whethn* (Vmk and Mrs. 
Hirsch conspired to bring almut a situation wlu*reby they 
could accuse or threaten to accuse Mr. Candler of this otTense 
for the purpose of extorting money. If either was guilty of 
the eoiispiraey charge the other was e4|ually guilty and the 
jury was authriri/ed so to find. There is no areessory to a 
misdemeanor, but all an* principals and it was iiniiiat4*rial 
whether a thrt*at or demand >vas made directly upon Mr. 
Candler in person or ujmui a rcprmMitative of Mr. (hindler. 
If f’ook simply found Mr. Candler in thi* situation he claimed 
and made his charges, without reference to any conspiracy, 
either to Mr. Candler or his agtuit and suggi-sterl that the 
whole thing could he hushed up by extortion of iiioiii*y, the 
jury was authorized to find (^cK>k ahme guilty. It is not nec- 
essary' for any actual demand to Ik* made. If the aceiiHatioii 
or threat to accuse w’as made for the }iurpose of extorting 
money from Adair, Candler or other agents of Mr. (’andler, 
the jury should find the defendant guilty. Mr. Adair had the 
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right to use any means within the law to find ont the purpose 
of the accusations or threats, and the methods used would not 
affect the innocence or guilt of the defendant. 

THE VERDICT AND SENTENCE. 

The Jun/ returned after an absence from the court room of 
twenty minutes with a verdict of guiliy. 

Judge Hill sentenced Cook to twelve months at hard labor 
on the public roads of Fulton County and a fine of $1,000. 



THE TRIAL OF MRS. HERMAN H. HIRSCH 
FOR BLACKMAIL, ATLANTA, 

GEORGIA, 1918. 

TIIK NARRATIVK. 

Leas than thiw weeks after tin* eunvietioii of her confed- 
erate Cook (antr, p. 624). Mrs. Hinu'h was brouftht to trial. 
Mayor Candler {ante, p. 629) and Mr. Adair {anti, p. 6:{.l) 
repeated the aniaziu^ story whieh they had tcwtiOetl to on 
the trial of Cook. And the other witnes-ses on ('ook’a triid 
gave similar evidence here. Then Mrs. Mirseh. the Court 
having been eleare<l of all spectators, made a tong statement 
or address to the .iury in which she stuck to tin* charge of 
criminal conduct whieh she had niade against Mayor ('andicr 
and in which she atteni|»te«l to make it appi*ar that the money 
ivhieh was talked about in Mr. Adair's oiTice was not a demand 
made by her hut an offer on tin* part of Mayor Candler's 
agent to hush up the matter and keep it from the public. 
But in less than half an hour after the .fudge had chnrgc*<l 
them on the law of the ca.se. the jury came hack into court 
with a verdict of guilty and Mrs. Hirsch was sentenced to a 
fine of $1000 and impri-sonment for one year. 

THE TRIAL.' 

In the Superior Court of Fulton Count]/. Atlanta. Georgia, 
March, 1918. 

IIoN. Benjamin IT. TIiix.* Judge. 

March 14. 

Mrs. Herman H. Hirsch, who had ls*en jointly indicted 
with W.J. Cook for blackmail, and had pleaded not guilty 

'^Bibliography. Tlie Atlanta Conxiitution, March l.’i, 10 and 17, 
1918. 

* See ante, p. 628. 
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(Cook having been tried separately and eonvieted, see ante, 
p. 654) was placed on trial today. 

John A, Boykin,^ Solicitor General, and Reuben B. Arnold,* 
for the State. 

Richard B. Russell,^ John B. Coop^ and Jamee 8. Bed- 
good'^ for the Prisoner. 

The following jurymen were selected and sworn: B. L. 
Crawford, W. H. Blackstock, L. C. Berry, J. T. Carroll, W. 
L. Holcomb, V. B. Hollis, C. A. Meager, J. B. Lee, M. B. 
Hinton, Jacob Heiman, J. T. Stark, H. L. Dewell. 

THE WITNESSES FOB THE STATE. 

Asa G. Candler. (His evidence across the street from you? 
in chief was^ substantially the Tes, 1 think she -was. Did you 
same as that given on the trial of not cross over and tell her you 
Cook. See ante, p. 629.) were glad to see her out of the 

Mr. Russell. Did you buy any hospital? I think T did cross 
chances on the automobile raf- Ihe street, and I might have 
fled by Mrs. Hirsch? Yes, I ”^de some such remark. Did 
took several chances at her solie- ber you had tried to 

itation, though I do not remem- ber on the^ phone while she 
her exactly where or when I was in the hospital? I did not; 
bought them, but my impression ^ never telephoned her, or want- 
is that I bought them at the Ro- telephone her, on any occa- 

tary luncheon in the Piedmont sion; my recollection is that she 
hotel. Do you recall Mrs. ab^ays did the calling. When 
Hirsch laughingly make the re- Mrs. Hirsch called at your office 
mark to you in your offlce, when bi the Candler building on 
you bought some of the tickets, Wednesday, February 6, did yon 
that you were an accessory be- her to sit down T Perhaps I 
fore the fact? I do not. Didn't you remark that 

When Mrs. Hirsch spoke to you it was warm, and ask her to re- 
on James Street, in front of the move her coat? I did not. 
Candler building, wasn't she Mr. Russell. When she called 

^ See ante, p. 625. 

* See ante, p. 189. 

® Bussell, Bichabd Brevard. Bom, Cobb County, Georgia, near 
Marietta, 1861; graduated. University of Georgia, 1880; admitted 
to Bar, 1880; Solicitor General of the Western Circuit, 1888 - 1896 ; 
Judge of Superior Court, Western Circuit, 1898-1906; Associate 
Judge Court of Appeals, 1906-1916; member of Le^slature, Clark 
County, for a number of years; he now resides at Winder, Georgia. 

® See ante, p. 628. 

^ See ante, p. 628. 
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you on the telephone in reyrarcl 
to the Rotary' club luncheon, 
didn't she ask you to sp<»akt 
Perhaps, I doirt reniembt^r for 
certain. And then didiiM you 
tell her you ^vould introduce her 
at tlie Rotary club if she would 
come by your olliee, unil «rive you 
a ‘‘jrreat bijr hujf?*' I did not.- 
Didn’t you ask her for a photo- 
prraph in the jiresenee of an At- 
lanta lady when slie and llie lady 
went to your olliee to siv yon 
about the humane otlieer/ I 
did not. Did Mrs. llinseh. cm 
these various occasions, wlieii 
she vLsited yon, come alone, or 
in coiii]iany witli anyone else? 
Most of lier visits were made 
to me in my oflice in the i'andler 
buildin,ir, and slic' came alone*. 
Did ycni object to her c'omiiiir 
to yotir oflice alone? I did 
not. Did yon over sugrfrest th:d 
she brin^ someone wdlh herf 
Nck Did you ask her, when 
yon met her on tin* morning of 
Fehniary 4, about her fever blis- 
tt‘r? I tliink 1 rc?neiiibc*r that 
1 noticed slie had a fever hli.ster. 
Did you not take off your Ko- 
tary Ernest had;*'i* and pin it cm 
Mrs. llirsch? I Jiave no rec- 
ollection of doinir so. After 
the Rotary lunclieon, did yon 
not ask Mrs. llirsch if slic did 
not think you had earnc'd your 
rew'urdT 1 did not. I merely 
told her that .she had done her 
])ttri W'cdl. 

Mr. Rufisell. On that first vi.sit 
did you not put yemr arm around 
Mrs. Hirseli and ]nit her on the 
backf 1 did not. Didn’t yem 
solicit imjjropfT relations T No, 
I did not. Didn't you attempt 
to persuade her that no ernbar- 
raasinjs^ consequence's would fol- 
low? T did not. Are you 
worth fifty million dollars? Xo. 


Mr. Arftohf. 1 object. 

•IritiiK 11 ILL. The question is 
improper; it makes no differ* 
euce wlieiher Mr. t'liiidlor is rich 
or poor. 

Mr. Russell. When Took un- 
expectedly appeared iii the dewr- 
way of your olliee on February 
fi, didn't ynti wrin^ your hands 
and c*xclaim. “My tlod, IVe pot 
to confess?” I did not. Nor 
did I ask Mrs. llirsch for a con- 
fcn*nce with t’ook in my olliee, 
and saw him only in Forrest 
Adair’s ofl'u*e and in the mayor's 
c»t1ice ill city hall; t'tmk never 
cullt*cl lip iiml asked for a eonfer* 
ence; Mis. llirsi*h had not called 
me up or written me since the 
affair of February (i, and had 
never ti» iny fats* aec'iised me of 
itnprnpcr condnet with her, nor 
has i'tiok d(*inanded any money. 

Ji'iHiK 11 11 . 1 ., It is iinmaterial 
whether improper relntions ex- 
ist i*il hetw(*en Mayor t'aiidler 
and Mrs. Ilirseh; n person is 
piiilly of hlaekmnily whether the 
ehiirpi* on whieh the extortion ia 
foiimled is true or nntriie. 

Fnrresf Atluir, ( llis evideiieo 
ill ehief -was sulistantifilly the 
same as on llie trial of Cook. Sc*c 
ante, p. G.'tT) 

Mr. RusselU llow iniiiiy other 
women serapes have you W'ltlcd 
for other peojdc? 

Mr. Arnold objected to the 
f|ii<n<tion. 

Mr. RnsselL T wisli to show 
the witness an expert in hand- 
ling this class of cases; I 
w’aril to shc»w the experience of 
CliLs deleter ive. 

JiriNiK llii.L. Chanpe iJie ques- 
lion so os 1<» make it deni with 
other hlnckitiuil caiscs involving 
the mayor. 

3/r. Adair. T had handled 
other hlaekinail cases for Mayor 



658 


X. AMERICAN STATE TRIALS, 


Candler; I .did not set any trap 
for Cook or Mrs. Hirseh, but 
simply did all 1 could to develop 
the plot, which 1 believed had 
been laid. 

Mr. BusaelL Were you sorry 
for her when you said you 
weref Yes, and I am yet. 
Didn’t you wipe your eyes and 
pretend deep sympathy, and 
squeeze Mrs. Hirsch’s hand, and 
say, ^^Little woman, I am mighty 
sorry for youf” I did not. 

You’ve kissed many ladies’ 
hands, haven’t youf Many a 
one. You are a man* of the 
world, aren’t you, Mr. Adairf 
Yes, to the extent that I am a 
fairly good judge of human na- 
ture, from my long business ex- 
perience. You go round to va- 
rious places, don’t you, in line 
with advertising your business f 
No. Well, you’ve been to sev- 
eral manicure balls? 

Judge Hill. That question is 
improper. 

Mr. EmseU. Did you not 
make the statement that the 
woman is usually the "goat,” in- 
stead of Mrs. Hirsch, as given 
in your direct testimony? I 
possibly acquiesced in that state- 
ment after Mrs. Hirsch had made 
it, as it is my observation that 
the woman usually was. In my 
experience as a real estate man, 
I have had many dealings in a 
business way with women, and as 
a rule they are poor business 
people; but there are brilliant 
exceptions to that rule. 

Mr, Eusaell. Did not Mrs, 
Hirsch consult you about some 
property of her husband’s six 
months before this occasion? I 
do not recall any such meeting, 
but it is quite possible that she 
did so, either with me personally, 
or with my office; Mrs. Hirsch 


told me that on several occasions 
her husband had told her that 
she had only married 'him in or- 
der to secure a good home; she 
said her husband was of a cold 
and indifferent nature, whereas 
she was a woman of strong emo- 
tions. 

Mr. EuaaelL Did not Mrs. 
Hirsch complain as to the num- 
ber of people who were being 
brought into consultation on the 
matter? She did say that she 
thought too many were being 
concerned in it, at the conference 
when Asa Q. Candler, Jr., was 
present. Did you ever send for 
anybody to represent her at 
these conferences? No. You 
never sent for anybody at her 
suggestion ? No. Didn’t you 
tell her that the whole matter 
must be handled as secretly as 
possible on account of Mr. Can- 
dler? I probably did; I didn’t 
want any publicity until the 
whole matter had been fully de- 
veloped. Did you ever tell Mr. 
Cook anything about Mrs. Hirsch 
having cried or been affected by 
the matter? I think I did say 
that she was much perturbed. 
Did you tell Cook you were 
sorry for her? If I thought of 
it, 1 did; I was sorry for her. 
Did you ever say that the Cand- 
ler family were afraid that Mr. 
Candler would kill himself? 
No. Did you tell either (^^ok 
or Mrs. Hirsch that Mr. Cm idler 
"wna worried about the matter? 

I may have. 

Kate Taylor (ante, p. 044), 
and Jean C. Waldron {ante, 
p. 645), testified as they did on 
the trial of Cook. 

Euhy Allen. Was a nurse at 
St. Joseph’s Tnfirmarj^; was in 
charge of the night watch; met 
Mrs. Hirsch last fall while »l>e 
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was a patient at the hospital; 
have seen a quantity of fruit in 
Mrs. Hiisch's room at different 
times; she told me this fruit was 
sent her by Mr. Cook; Mrs. 
Hirsch said to me that should 
Mr. Hirsch ever come and find 
Mr. Cook callin^T upon her she 
would tell her husband that Cook 
had been visiting: a male patient 
in the hospital and had simply 
drop]>ed in when passing her 
room to ask how slie was. 

Cross^eTamined. Was in charge 
of the hos])ital at night; it would 
be my duty to eject any j^orsons 
from tlie liaspilal who were 
guilty of any improper or im- 
moral actions; do not recall what 
1 said in response to ^Irs. Hirsch 
during the conversation about 
Cook and Mr. Hirsch; did not 
think there was anything im- 
proper or I should have put 
them out of the hos]»ital; had 
nevcT s<M*n ('ook, hut had se«?n 
Mr. Hii*sch once, whcMi he culled 
on hi.s wife at the hospital. 


J/ //. Martin, (See iiHfe, p. 
644.) 

CroBg-eraminetl Am a tenant 
of Reuben R. Arnold's. Cook 
liad visited my cafe on several 
other occasions with ladies other 
than Mrs. Hirsch; have seen 
C'ook bring a number of ladies 
from a dancing school which was 
located a few doors below, for 
drinks. 

T. C. Erwin (see ante, p. 645). 

r. //. Hicks (sw ante, p. 644). 

M, r. Kiser (see ante, p. 644). 

/?. -1. Coriion (see ante, p. 044). 

Cross-examinetJ. The 'wond 
conversation, when Cook said he 
had given ut> the idea of selling 
whiskey, as he had *‘got some- 
thing iM'tter," may have taken 
]»liMH* in the Hilly Sunday taWr- 
nncle; do not rceall certainly; 
Cook saitl nothing to me about 
going into rny business, the mat- 
trc»^>. InisincsK, 


Foif Tin-: 

IC. J. Cook. ( Hi^ evidence 
\v;»s the s.anie as tlic statciiieut. 
ni;u!c by him en his trail. See 
p. 015.) 

Mrs, .1/i/ra Conk, mot her of W. 
J. (*ook, and Itcssic f'nnk, his 
ister, told <if tlu*ir fiiendshij 
for Sirs. Tfirscli and ji<M»rted 
that they had frequently sent her 
fruit and (lowers while at tin* hos- 
pital. Cook carried tlnw pres- 
ents ff»r them. 


Ttnsn FtcJI Hamphreifs, M’m 
in i!ie same cell as Mrs. Hirsch 
for r^evcral days. SheritT Haze- 
nmre tried /el me to make an 
athdavli tlnit Mr^. llir'<eh liad 
confessed ilial lier story iihf»ut. 
Mr. Camlh-r was false, and of- 
r»*rei] me miuiey t«i do '•n. He 
'iaid ih<* aTiilavif would help hi 
iMi|i*h*:dlv. if he eouhl seiuire it. 


Mr. Russell. Mrs. Hirsch will now f«ll her story to iho 
jury and I ask that the court hn cleared w'hile she i.s niakiiig 
her statement. 

The JriKSE ordend all persons except the officfTs of the 
court to retire, wdiieh was done. 
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MRS. HIBSCH'S STATEMENT TO THE JURY. 

Mrs. Hirsch. Gentlemen, I met Mr. Candler, being introduced to 
him by a prominent lady of this city at his office in the city hJj] 
Last summer the Atlanta Woman’s Club formed an auxiliary to the 
Red Cross and they asked me to be chairman of the finance com- 
mittee of this auxiliary, and to raise money to donate eighty-five 
dozen operating gowns to the base hospital, which would require 
between $800 and $1,000. We decided to raise it by raffling an 
automobile. I asked Mr. Cook to select the car, as I knew nothing 
about them. Then tlie question arose whether the raffle was legal 
and some of my friends suggested that I consult Mayor Candler. 
I had never met him, but had heard that he was a very strict church 
member and rather narrow-minded as to games of chance or gam- 
bling or anything of that kind, and I was very much afraid to ap- 
proach him on the subject. I called a meeting of the Atlanta Wom- 
an’s Club for the next day and Mrs. Spencer Atkinson was chair- 
man of our auxiliary and we suggested that, in order to get the 
approval of Mayor Candler, Mrs. Atkinson would accompany me 
to his office in the city hall and introduce me and we would try to 
get his co-operation, which was done. Mrs. Atkinson took me down 
and introduced me to him and we took one of the cards with us, on 
which was a picture of the automobile being displayed and we told 
him that we were trying to avoid calling it a raffle; we were simply 
calling it an automobile campaign for the Red Cross, and in order 
to keep people from calling it a raffle we had stated down on the 
bottom of the card, ^^Donate $1 to the Red Cross and receive the 
number on one of these cards.” 

Mr. Candler kept the card in his office, on his mantel, at our re- 
quest, and bought one of the tickets for the automobile, and gave 
us a dollar for the ticket. We jokingly told the Mayor that he 
was made an accessory to this raffle; that if we were prosecuted he 
would have to be prosecuted, too. Mrs. Atkinson afterwards re- 
marked in a very innocent way to the ladies at the club that "Mr. 
Candler and myself flirted outrageously in the office” that day. I 
don’t think she meant it really, or anything of that kind, but he 
certainly did attract attention by putting his arm through her arm 
and my arm as we came from the office and told her not to tell 
Judge Atkinson that he had done so. 

Al^ut three days after that The Journal came out in flaming 
headlines, that the Atlanta Woman’s Club was raffling an automo- 
bile. I called up Mr. Candler at the city hall that morning and told 
him what The Journal had published, and he asked me to come and 
see him at his office about 3:30. I reached there promptly; he was 
talking to a man 1 did not know, and when he left he walked over 
to the door and closed it, it had a spring loek.^ He came over to 
the davenport, where I was sitting, sat down beside me and put Ins 
arms around me and made a great many demonstrations in a fond 
and affectionate way. I resisted his attempts to be affectionate, 
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blit was afraid to resent tlieni, as T sliould have done, iin aeeoiint of 
the automobile raffle. He kissed me and |>iii his arms nrt>und me; 
he pulleil me down on his lap. and he made t‘ver>’ advance that a 
man could make to show a woman that he wanted to do thiniot 
that he alioiildirt do. 1 finally jirot h>ose fn»m liiin, went t<> the 
door and started out, and said, ‘*Mr. randier, don't ask me to do 
something^ that I shouldn't do and don't want to do, lN*raii.He I am 
under obligations to yon," and I^lcft the ofitce on those terms, after 
pr(»misin$; him that T would conie back to S4»e him apiin. I didn't 
po back, bnt on that visit he told me lliat he couldn't call me. that 
1 must rail him; tliat he was a public man. and when anyluwly 
wanted him on tlie t»lionc everybody knew who he was talking to, 
and what it was all about. 

The Woman'.s I'lnh was workiiur ns hard as they cmild to try 
to dispose of those tickels, liui it seinued that was awfully 

hard for us to raise. It was su^iri\stc«l at one of onr nui'iinjgs that 
We try to ^ct intro<liicctl :u tl»c Uolary t*lnh at one i»f I heir 
€*ons. ^Ir. II. 1*. licnnance was atkproachcil on the snl»jcci, a nil he 
said he would try to p‘t ns introduced, Mrs. Atkinson and myself, 
to the K(»tnry <Muh, and a.sk them to taki» up this sah*. thi the 
morninj? of lire Atli of Scpfi'iiihcr, wlicn the .Vtlaiita i|U«»tii was sent 
to ('nm|» fiiinhm. whii'Ii was the ihiy of this luncheon, iui ilnit in<»rn- 
in^ 3fr. llmTiiaiicc called tn<> up a?i«i ashed me if I had best not 
put <»ff my visit to the clnb until the following: two weeks’ haiii|iiet, 
because they expected to ha\e (huieral Swift and tliese soldiers 
there, possibly two or tlir<*e )inn<ln*d of .\lla?ita*s pei>|de iliere, and 
that it would interfere serioaslv with tlie hi*‘ini».s*. i»f the Itotiiry 
ClnVi, and tliey diiln't think they could eon'*iiler ii that day, Inil he 
said, jn.si up to Viui, if y«»n want to emiie to«lay -why, do so"; 

and 1 said, ‘’Suppose Viui wait until I call Mrs. Atkinson ami ask 
her what slie thinks nb<ml it?" which he <1id, a>nl I i*;dled Mrs. 
.Vtkin.son, and she .said, ”1 think tliat lo«lay is liie best time to 
because if the .soldiers an* there they would he lhinkin«,r iihoul the 
Hed t’ross, and tliev would im»st likely be interested in the KmI 
Cross work by the soldiers Ix^insr present." 

1 called II] » Mr. TTennanee and told him Mrs. .XikinsruiV decision, 
and lie said, ‘‘Tliat would he a very L’immI tliinir, loo, it you had 
someone witli some j»n*sti.ire to inlro<liiee yim jMid irel the atlcntiori 
of tho.se men in that, way." 1 said. “TIow about Mr. Candler?” and 
he said, “Well, he would he a piod one." ^ 

1 called np Mr. Carnller and asked him if he would Iw willing; to 
introduce ns at tin* end of his speech to the Itolary Club— -no, I 
didn't, 1 said, “Will you iniroduee Mrs. Atkinson? She's jioin^r to 
make a sju*ech." His answer wa.*^, ‘*1 vr.uhl rather inirocliice yon. * 
I said, “You po on, Mr. Candh'r, and do what I told yon, and I’ll 
trive you a bip hup the next lime I si*o you." That was the only 
advance I ever made to Mr. Candler. He irnmediately npreed to 
do that. 

We went dowti t<» the luncheon and were placfnl near Oeneral 
Swift, General Dunham and Mr. Cwidler and Mr. Timmons, *he 
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president of the Rotary Club. Mayor Candler introduced Mrs. 
Atkinson to the club, and Mrs. Atkinson, instead of making a 
speech, merely introduced me and I had to make the talk to those 
gentlemen and tell them -what we were trying to do. It seemed to 
meet with their approval and Mis. Atkmson and myself went to 
the door and sold tickets to the men as they went out. Mr. Candler 
though, bought another ticket, which were the only two that he pur- 
chased dh the automobile. 1 left the club to go to the Ansley Hotel 
and put the money in the safe; when I saw they were taking pic- 
tures of Atlanta’s quota, General Swift and Mr. Candler. Mr. 
Candler turned round and saw me and said: ^^This picture isn’t 
complete without this little lady,” and he took me by the arm and 
placed me between him and General Swift and stood up there to 
have the picture taken by my side. When the picture was com- 
pleted and they had finished with me, I started on over to the 
Ansley Hotel. Mr. Candler followed me and removed the badge 
from his coat lapel — ^the Rotary badge — ^and pinned it on my dress 
as a souvenir of the occasion, and he said, "Did I earn my reward? 
When are you going to give me the hug?’’ And I said, "Any time 
yon say; I always pay my debts.” He said, "I have got to go out 
to Camp Gordon this afternoon, and may be late getting back; it 
may be 4 or after before I get back,” he said, "can you come to my 
office tomorrow afternoon?” I said, "Y^, I will be there tomor- 
row afternoon,” and I went to his office in the Candler building. 

The automobile was not discussed. I gave him the hug, but that 
was all. On this occasion, as on the former one, he made improper 
proposals, but didn’t go to the extent that he did on my former 
visit. The next time tiiat I called Mr. Candler up, it was a ques- 
tion of a Sunday baseball game. A baseball promoter had told 
me that if I could get the co-operation of the Atlanta Woman’s 
Club to offer the Sunday baseball game, which was the first Sunday 
baseball game they had had in a good many years at Ponce de Leon 
Park, that he would give us half the receipts for the Red Cross. 
T told him I would go and see Mr. Candler about it. He 
said, "Mr. Candler was the only person who could tell me 
whether he could have it or not.” I went up in the city hall to see 
Mr. Candler and asked him about the Sunday baseball game. He 
said he doubted if it could be put over, that there was a law against 
Sunday games, but for me to see Attorney Mayson, and if he said 
it could be done in any form, shape or manner, that he would give 
it his approval. I called up the baseball promoter and he went 
with me to Mr. Mayson, and Mr. Mayson got down the law books, 
or the city ordinance, I think it was, and read where we couldn’t 
have the Sunday game. 

The next day I called up Mr. Candler and went down and told 
him that Mr. Mayson had said it was against the law. I was there 
some time, and he went through the usual routine of hugging and 
kissing me, but was not quite so effusive as he was on that 
first visit, Itecause my health was about on the verge of the break- 
ing point and he saw that I was ill when I went up there. I had 
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told him in m 3 ' visits that my doctor had advised me to give up all 
charitable work and to go into the hospital, that I was in a very 
serious condition and was nearing the verge of a nervous break- 
down, and that I must give up this kind of work, which he sug- 
gested that I do, and 1 said 1 couldn't on account of being in on 
this automobile, it hadn't been rallied yet. 

I went again to his office to see him al>out allowing a bantier to 
float across the street. On that day 1 was so ill in his office that 
he suggested that 1 take a taxical> to go home, 1 was so weak. He 
asked me how soon 1 was going to the hos)iiiul and 1 said as soon 
as I could dispose of the Ked Cross. He said, **Wil] 3 'ou let me 
hear from j-ont I can’t call ytm up because cvcr>'one wdll kiioiv it,” 
and 1 promised him 1 would, and 1 never did. 1 went home and 
went to bed and was in bed for three weeks lu^fore 1 went to the 
hosjiital. Two weeks after 1 went to bed Mrs. Atkinson and Mr. 
Cook disposed of the automobile by rnHIt* in tite Atisley lobby. 

I went to the hospital. wa.s in St. .losi*|i|]*s for six wiH*ks. 1 was 
then carried to Dnvis-Kiseher, was llu^re tJin*e wei'ks Iwd'ore I was 
operated on. They were huihling up in v const it nl ion at St, «lost»ph*s 
and at Davis-Kisehor in untieipali«>i) of Hus operation. 1 was able 
to go around n great deni of the time, I had my clothes on and was 
sitting about in the \'ard at St. Jo-sepirs, just, in fact, taking what 
is called a rest cure. Mr. (*ook ealhMl to sei* me almost every day 
when his motiier eouhhi't eome: he came hy himself when his 
sister couldn’t come with liim. lie came tlauv with Mr. llirseli 
once or twice and several times he eame tlu're luther when Mr. 
Hirsch was lliere or Mr. Ilirseh woiihl eome ip» when he was there. 

About a week after I had gone ti» ImmI Hilly Sunday’s eanipuign 
was on and I was very nnieli inle^^*^^e^^ ami read all of his seniions 
ill the papers ami was very iiuieh wurried tNM'niisi^ I wouldn't get 
to hear Hilly Sniidny, heeaiise they told ini* 1 would Imve to 
in tlie liospital at lea.st ihrw iiumtlis. Mrs. Cook, the mother of 
Mr. Cook, was talking to me over the phone at St. Joseph's one 
day and she said, ‘‘Mrs. Ilirseh, will yon ask Will" — as she called 
her son — “to go and hear Hilly Sunday. We ean'i. get him to go, 
but yon liave liad sneh good influence over liiiii tlint 1 wish you 
would n.sk him to go.’’ 

During the automobile raflle Mr. Cook had told me that he was 
what he called “a rounder" in his life ami that lie had lived a very, 
very bad life. One <lay at the Atisley Hole!, in waiting on a com- 
mittee meeting, Mr. <’ook and I were silting up in what they call 
the mezzanine. He tnld me a gre.at deal about liis life, how he liad 
railroaded and how rongli In* hud be*»n and that he liad been con- 
sidered to be and that lie had gainliled and lie had drank wliisky 
and was vetry, very bad. I told Mr. C(»ok that I thoiiglit that was 
a very horrible way for a man tt» live; that there was nothing in 
life to live like that, and why emildirt lie, instead of gambling and 
drinking and doing all tiiose kirni of things, turn his attention to 
better work. He was very much inlen-stwi in tliis Ked Ooss work 
at the time and hU mother was very tiiueh delighted that he had *n« 
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terated himself in it and said that for the first time in Will’s life 
she had seen him interested in something that was to his advantage. 

I called Mr. Co^k up, at his mother’s solicitation, and asked him 
to go and hear Billy Sunday on the first Sunday that he preached 
a sermon for men only. Mr. Cook went to hear the sermon and 
came back by St. Joseph’s hospital, and told me he was very much 
impressed with Billy Sunday, and that he intended to go to hear 
him again; and his mother afterwards remarked to me &at it was 
mighty hard to get Will to go to hear Billy Sunday at first, but 
after that it was hard to keep him away, that he went to every 
meeting that he could go to. He was made lieutenant of reserva- 
tion of one side of the reservation of the Billy Sunday Tabernacle, 
to seat people. 

I came out of the sanitarium on January 15th and went to live 
with my husband at the. Pickwick Apartment. We took our meals 
at restaurants. One morning after breakfast, while I was waiting 
for a street car, Mr. Candler came up and shook hands with me, 
told me he was mighty glad to see me out of the hospital and he 
says, called you up at your home and tiiey told me you weren’t 
there any more.” He said, ^^When are you coming up to see mef” 
And I said, ^^ell, I don’t know.” He said, “How about this aft- 
ernoon f” I said, “Mr. Hirsch is in town — this was on Tuesday.” 
He said, “How about tomorrow?” I said, ^‘If Mr. Hirsch goes 
away I will come up tomorow afternoon, but,” I said, “I’ll call 
you up in the morning at the city hall and let you 
know whether I’m coming or not.” I did not call him up 
until after five o’clock and I told him that I was ready to come up 
if it wasn’t too late. He said, ^Well, it isn’t too late, I’ll be here 
until 6 o’clock.” I went right on over to bis office. He had the 
door open into the room. I can’t tell all of what happened during 
that visit, it’s too disgusting. The first part of the visit Mr. Cand- 
ler was very affectionate, pulled me down on his lap, hugged me 
and kissed me, but I finally left the office without having consented 
to do what he wanted. He said he would expect me* to call him up 
or come to see him on the following Friday. I didn’t go. 1 told 
him at the first part of the visit before when he was so demonstra- 
tive that a lady in town, a Mrs. Bambo, had asked me to visit him 
with her in connection with the Atlanta Humane Society, and 1 
said, “I wish you would get interested in it because it certainly needs 
somebody’s interest, and he said — ^‘^oh,” I said, “Don’t do anything 
for it just because I ask you, but see Mrs. Bambo.” “Well,” he 
said, “Do you want me to do this for Mrs. Bambo or for you?” 
And I said, “Well, for her, I won’t be jealous,” and he said, “Well, 
you can bring her to see me.” On the Tuesday following Mrs. 
Bambo and I went to the office. They talked about the Humane 
Society. 

I told Mr. Hirsch one evening at the supper table that Mr. Cand- 
ler had made some advances to me when I had been in his office, 
and I said I had never gone to his office that I didn’t go there for 
the Bed Cross or for the Atlanta Humane Society, '^ell,’ he 
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said, **you cut it out and quit froin^r to his offtoe, now.” That was 
before I went the first time after I came out of the hospital. They 
have said in their testimony that on Tuesday, the 4th of February', 
that I met Mr. Candler on Forsyth street— they said on Monday. 
To the best of my reeollec>tion, it was on Tuesday. 

When 1 came through the (Iraiit building tliat day I came through 
there because it was cold, and the wind was blowing, and 1 took 
the short cut through to get around the [tostofiice and go up Fairlie 
street to the Pickwick apartment's. 1 was on my way home. I had 
no idea Mr. Candler was within a million miles fnun there, as far 
as 1 was concerned — in fact, my mind didn't liappeii to be on Mr. 
Candler tliat morning. As I went through the Grant building my 
mind wasn’t on Mr. Candler at all. 1 <lidn’t si*e him until 1 came 
right np to him, bcM^anse I wasn't hioking for him. He 'wnlked up tome 
and .shook hands, ]uit his around me and patted me on the shoulder, 
and I had a fever blister on my montli and he said; *‘Ilow did yon 
happen to get that fever blister?” And 1 said: **1 guess yon put 
it there about two w<>ks ago when I was in your ofiice.” luid hr said, 
“Don't your husband ]uit fever blisters on your mouth?" And I 
said, “My hnshand isn’t as deiiioiistrative a kisser as yon are,” and 
we talked aluuit that, and he said. **Wheii are you coming np to 
see me again?" And I sai*!, “I don’t knc»w about that, Mr. Cand- 
ler, Mr. Hirsch is iti town today," and he said, “llow ahont tomor- 
row?" 7 said, “Well, he is expecting to leave here about noon (o- 
inoTTow, and if he diies go away, 1 'will come np tomorrow after- 
noon. If he doesn’t go away, 1 will phone yon in the niMrning at the 
city hall, but if 1 don't ]du)ne you, yon can look for me at 4 <»’ehiek.^’ 
Mr. llirsel) left town the next morning about noon, and at 4 o’eloek 
that aftemoon 1 went to Mr. Candler’s olViee. He met me at Iho 
door, jnit his arm aroniitl me, praetieally befon* the door was elosed, 
he elosed and loeked tlie do<»r. His first remark to me was, •'What 
do yon want to do?" One demonstration followed another until 1 
finally eoiisented to do •what Mr. Carulh'r wanted me to do. 1 had 
removed my eoat when 1 went into the n>oiii, ns lie said 1 diil, and 
took off my hat and laid it on the end of the table near the door 
with my coat. T also removed the artieh'.s of elothing, whieh have 
been introduced as evidence, ami laid tliese with iny hat and eoat 
on the table. It’s so hard to go on with. The wiinlown in Mr. 
Candler’s room had double shadi's on tliein, and the shades were 
about a foot from the hfittoni of I'aeli sash; they wi-re hiwered to 
within about a foot of the middle of the sash, and at the bottom 
of the sash. We were on tlie daveiipi»rl ni'iir the window. 1 had 
my face towards the window, when I s;iw a mati lonk through tlie 
•window at us. He was standing outside of the window and his 
head was e\'en with the top o|»ening of tliose shades. It frightened 
me so J jumped up and started to run out of the door. Mr. Cand- 
led said, “Don't do that, don't open tlie di.H-»r, just hide your face.” 
I turned annind and 1 saw the man airain, and he was looking 
right into the window, he was iieeriiiL' in to what w;ts hnpf>cn- 
ing in the room, and I threw discretion to the winds, and 1 beearno 
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80 alarmed at him seeing me that I grabbed the coat and hat and 
other clothing from the table and started to run out of the door. 
1 turned the thumb bolt from the inside and opened the door, and 
as I opened the door Mr. Cook raised himself up and said, ^^Thexe’s 
some one at the door, too.” I threw* up my hands and dropped 
what I had in my arms. He made a grab for them, and so did I. 
He got them and put them in his pocket, straightened up and said 
some remark — have forgotten just how it was — ^^our honorable 
Mayor,” and then walked out and slammed the door shut. 

Mr. Candler began wringing his hands and he said, ^^e are just 
caught, we will have to confBSS it, it means ruination.” 1 don’t 
know what I was doing, I was walking up and down the room, I 
suppose; 1 don’t know what my actions were at all, but before Mr. 
Cook had closed the door I started to call to him and beg him not 
to say anything about it because he showed that be had seen what 
had transpired. Mr. Candler looked at the door, walked around 
the door several times, and said, *^ho is this man?” And I says, 
^^It’s Mr. Cook, his family and mine are good friends, and I think 
the world of his mother and sister; I would rather have the good 
will of his mother than anybody I know of, because she has been 
one of my dearest friends, and she is the last person in the world 
who I would have think anything wrong of me.” He said, "I 
thought it was your husband.” 

Mr. Hirsch had left that morning for Rome, saying that if he 
didn’t return that night that he would be gone until Friday night, 
that he would return about 7 o’clock. My first thought was to get 
to Mr. Hirsch. Mr. Candler said, ^‘What are we going to do about 
this?” I said, “I don’t know; I don’t suppose he will say anything 
about it, maybe he won’t.” He said, ^^Who is he, and wliat does 
he do?” And I says, ^‘He is connected with Thrower’s, I think, 
because I have seen him in there.” Mr. Cook had told me he was 
associated in the real estate busniess; he had gone into the auto- 
mobile business, but real estate was really his line. He says, ^^Well, 
call him up and ask him to come back and let’s talk to him and see 
what he is going to do about it — ^get some answer from him.” I 
called Thrower’s real estate office and 1 asked for Mr. Cook; he 
came to the phone, and I said, ^^r. Cook, this is Mrs. Hirsch; 
Mr. Candler wants you to come back up here and talk to him.” 
He says, "I haven’t anytUng to say,” and slammed the phone shut. 
Mr. Candler went out of the office, and I put on my coat and hat. 
He came back with Asa, Jr. His first words were: "Are you go- 
ing now?” I said, "Well, I guess I better.” He says, "This is my 
son, Asa, Jr., I thought I better have somebody with me.” So I 
left. Ifc. Candler followed me out into the haU, and I asked linn 
had he told Asa, Jr., yet, and he said, "I haven’t told him yet, but,^^ 
he said, "you ciJl me up and you’ll hear what we are going to do. 

I went on down to Mr. Hirsch’s office. He was to come in at the 
Union station, and Mr. Hirsch’s oflSce is in the Equitable building, 
which is not far from the Union station. I thought f would go down 
there where I could sort of compose myself and think, before going 
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^wn to the train, idiicli was due at 7 oVlock, Wlien I jrot down to Mr. 
Hirsch s office and opened the door, I went in, and when 1 did found 
a^note that had been tucked througli the letter slot. This note had been 
aifnied by ^^Cook/ and if is tlie note that I pave Mr. Furreat Adair. 
I imin^iately went to the telefihone and called up Mr. Tandlcr to 
tell him that evidently Mr. Cook was pt>inp to try to 
make some trouhle for he had left this note for Mr. llirsch 
to call him at Ivy 1(114 Wfore he went home. Mr. Candler answered 
tlie phone; I told him about findinp the note and he said, ‘*What 
w’as it? and 1 read it to him over the )dione, and lie said, “Well, 
T’ll call you in about ten iniiiiitcs.** In iilmut ten miiiiiles the phone 
rnnp and a voice said, “Tliis is Forress! Adair, will you eome to iny 
office in the Atlanta Nntioii.al Hank huildirur?** T said. “Ko, sir, I 
will noU*' He said. “Well, 1 wish yon would hcvaiiso its very im- 
portant that you do, and if s nhoiit something that oeeurred a little 
while apo, and 1 think you’ll understand from this wliiif it is and 
tiinr we are poinp to try to help yon, and 1 want to talk to you 
about it.’’ So 1 consented to po to his office. He Mailed me there 
and bepnn to talk about what had happened in Mr. Cntidler’s office. 
He ^lid that ^Ir. Candler had made a full and complete confessiim 
to him, had told him everythinp, and he said, “I want to see what 
we can do to pet yon out of this.” 

Tn n few iniiuite.s Oeorpe Adair e?ime in, and 1 said, “Mr. Adair, 
T w’ish yon wouldn't draw sn iiuiny people into this. Its so em- 
harrassinp to h:iv«* to talk before so many people.” He said, ‘‘Well, 
T'll tell yon Cm workinp in Mr. ('andlcr's itiferi'StH,’* and lie said, 
want to see that he is potteii out of this; we want to find out 
the straipht of it and tiiul out what to do.” 1 said, “It kihmiis to me 
that Mr. Cook is the one that’s poinp to make the trouble. Cm 
sure Cm not, 1 don'i want, it krinw'ii. 1 slii»wed him the note that 
I had potten from ]^Ir. Hirsch’s offiee, and he iiinnediately went to 
the plioiie and asked Mr. ('ook to emne over to his offiee. When 
Mr. ('ook came in and saw me tliere. he didn’t say anythinp, just 
turned around and started to w*alk out. T said, “Sir. t'o(*k, please 
don’t tell on ns. Please pive me a elianei*,” and he never even an- 
swered me or looked at me. hut walked on out of the room, Mr. 
Forre.sl Adair went out of the room — with him and was pone «|uile 
a little while. When he eame back he said he diihi’t know wliai to 
think or what to do, hardly, hut he lind potten Mr. ('ook to prom- 
ise that ho w*onldiri do anythinp that iripht, and for me to po on 
liomo. and if Mr. Hirsch came home to just he with him ns much 

as possible to try to keep Mr. Cook from lellinp it, and to aliso- 

lutely deny eveiy^thinp if he did tell liirn. 

I went out — oh, in the meantime. Mr. Adair said, “We’ll Tm»st 

likely want to talk to you lormirrow; now how shall I call you up: 

I don’t want to call you tip and say that Forrest Arliiir wants yoiif” 
We agreed that lie would call up and use the name of one of iny 
lady friends, snyinp she wanted tn talk to me and I would under- 
stand by that that it wns Mr. Adair, and to po and call him up at 
once, because at the Pickwick there’s just two telephones, one In 
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the office and one in the public phone and I have no private phone 
there. The next morning, which was Thursday, about 11 o’clock I 
got this message, that this lady wanted me. I went down and called 
up Mr. Adair’s number and he said to come over to his office. 

Next morning I went to Mr. Adair’s office before noon. I had 
been invited to a bridge party that afternoon at the home of one of 
my friends; they took me back into the private office, and Forrest 
and George Adair were in there. They told me that they had been 
in conference with Mr. Cook that morning, and that Mr. Cook de- 
manded that I leave my home and leave my husband, that no wom- 
an like me should live with a man like Mr. Hirsch. I said, ^'Well, 
did he ask that Mr. Candler leave his wife alsof” He said, 
that all of his feeling and anger seem to be directed against me and’ 
not against Mr. Candler. Forrest Adair says, “Mrs. Hirsch, we 
are in the same boat, and Cook is steering the boat, and if he were 
to say that Mr. Candler would have to go, he would have to go to 
not be exposed, and Mr. Candler couldn’t stand to be exposed.” 
I said, “Well, it don’t seem fair that I should be the one that should 
suffer all the consequences of this.” He said, “No, but from time 
immemorial” — these are his very words — “from time immemorial 
women have been made the goat for men’s behavior,” he said, “at 
times I’m ashamed that I am a man, because everything that a man 
does a woman has to suffer for.” Then Mr. Adair then asked me 
what Mr. Hirsch’s salary was, and I told him how much he made 
and what little income he ha^ and he said, “Well, if we were to 
provide for you with an amount equivalent to Mr. Hirsch’s salaiy 
and give you this much would you be willing to leave here, not let 
anyone know where you are” — ^and he suggested Denver as the 
place to which I should go — ^‘^and leave a note to your husband sug- 
gesting that you are tired of him or something like that, so that he 
won’t follow you, absolutely closing up associations with your lius- 
band, would you be willing to do thatf” And I said, ^‘Mr. Adair, 
I don’t see how I could, for all I may have done wrong, my home 
has been a happy one. Mr. Hirsch and I have never had one cross 
word — ^I’ve heard people say they had been married certain len^hs 
of time and had never had a cross word, and I could hardly believe 
it, but, it isn’t entirely true in my case. Mr. Hirsch is a fine dis- 
position man. He never gets mad and everything that I do seems 
to be allright with him. He lets me go my own way, do as I like; 
we have never had any trouble at all, and it looks unreasonable to 
me 1 should leave my home like that.” 

He had mentioned in this talk that the money that they wanted 
to give me would be in the way of annuity, that they would give me 
so much on the first of every month ; either send me a check or d^ 
posit the check to my credit for $250. I said, ^Well, if I consid- 
ered doing such as that, I would have to be assured that I was go- 
ing to get that money, that I might leave here and you could ]>ay 
me a cheek the first month and then afteir that yon needn’t pay 
it any more.” Mr. Adair said, “Mrs. Hirsch, the word of lorrest 
Adair is good; the firm of Forrest and George Adair keeps their 
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•word. You*!! be pniteiMiHl, and we'll stand by yo\u and we'll see 
that you shall never be harmed, and you shall Ih' taken rare of,” 

I went to the bridpre i^arty and after leavinp: it retunied to Mr, 
Adair’s olliee. I told him that 1 had lieen study inpr over the matter, 
and 1 didn't knmv wliat to do, and lie said, ‘•Well, there's only one 
thinpr 1o do, you'll siin)dy have to tro away." I said, “Mr. Adair, T 
liave prartieally realiMul iliaf I have to ilo anylhinpr that you all 
say, beeanse I'm p^oinp: to In* mined hen*, anyway, hut, if I leave 
and no liarrn eomes to Mr. ('andler, 1 think that 1 should be as- 
.*4ured a livinpr. If yon say that you an* prointr to send me an 
amount eaeh month, I luivi* no assitraniM* that it will lie done, thini^s 
luiprht happen," ainl he sai*l, “Well, we eonldn't draw up pa|H*rs 
to make it leiral heeaibie wv would expose tlie whole thinjr as to 
why Mr. Candler is payiinr yon this annniiy." “Well," 1 said, 
^‘(heii eonldn't an amount, the inten*.*<t on whieh woidd he siinieteid 
to make this aniinity. In* deptisited s«itnewhere and let me draw the 
interest from that ?" and Mr. K>rrest Adair said. “That would hr a 
prood plan, (leorire. We ean jret lii»iid*i. and she ran elip the eon- 
pons." Now, I di<in*l know there was siieli a ihiiej^ as elippin;; eoii- 
pons on bonds. I've never hatl money enon.i!h tti kimw that was 
done at all, ami tliat wa.s Mr. Kt»rri*sf Ailair's own sup'in*stion. Mr. 
(»e<irffe Adair says, “'N’<», Mrs. llirseh Itas he<*ti to a hridm* party 
tlius aft<*rnn<»n, whieh shows that she plays eanis; she iinp:ht take 
the amount ami squander it or pimhle it in some way anil then 
eome liaek on Mr. Candler," and I said, “Ilon't yon km>w that if I 
leave here under the eloiid that you are tryiiiL' to tn*t me to do, 
don’t yon know that I eonldn't eome Iwiek on Mr. Candler for nny- 
lliinpr and nobody would believe me if I did." So they aprn»ef1 final- 
ly that tliai \va.s all riirht ; that I should In* p:iven an amount of 
inoiic*y or bonds. Tliey .said that would make a iiionth, and 

Mr. i\)rre8t Adair said, ^'Well, I’ll say that we’ll do fhat.” 

T|. was apreed that I .shonldn’l leave until after Mr. TTirseh had 
eome liome Friday evening: and had left for I’iHshiirp* on the fol- 
lowinp: Sunday; they airn'ed that while he was as far away na 
I^itlsbnrpr would be a srood lime for me to leave lH*rnuse it w’onhl 
jrivo me time to jret far enoncrh away. So T left the ofllee promis- 
inpr to call them up as soon as Mr. llirseh left. 

Mr. Erwin’s le.sfimony is true. T thoiisrht he mifrhf help me ns 
I knew nothinpr about investments. So is Mr. ^oiinjr^s. 1 was 
afraid that some one niicrht steal the bonds I exfiecded to (fef. Mr. 
Hirseli eame home late Friday iii^rht. Sunday 1 saw him off 
on the Pittsburpr train and then railed up Mr. Adair and told^ him 
he had prone. Next mornine: at 0:30 T "wns at his ofilee; Asa t'nnd- 
ler, Jr., was in there, and I liepan to ery riprht away. 1 said that 
it .seemed that I was lieinpr suhjeeied to a preiit deal of embarmss- 
ment, that I didn’t want to talk alKnit this to so many people, lie 
said, "Well, it’s very necessary tliat Asa ('andler should be here to 
complete our arranprements, for,” be said, "T have led you to be- 
lieve falsely yesterday, when I told you Mr. Cook had softened, 
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because evidently he hasn’t/’ and he said, '^you are going to have 
to go.” 

When I told Forrest Adair abont my trip to the station with my 
husband he took my hand and kissed it and tears came into his 
eyes and he said, ^'Little woman, my heart goes out to you; when 
I came into this I came in as a friend of Mr. Cancer, but I’m your 
friend now, too,” and he said, ^^I’m so sorry for you, and mv 
brother^ George, is just as sorry for you as I am,” and said, ‘Sv'p 
are both your friends, too.” Then I told him about having fixed 
some shirte for Mr. Hirsch that week, that 1 had made for him 
some time before that — I said ^^1 just feel 1 can’t leave until even 
his clothes are in good repair, because I have always taken care ot‘ 
him so good.” Mr. Asa, Jr., said, ^^ell, it’s a shame that a woman 
who is domestically inclined can’t live with her husband, that that 
brute has to make her leave him.” They said, ^'Now, we are pre- 
pared to meet your demands as to an annuity, or as to this amouni 
that will give you an income of $250 a month and it will be better 
just for you to leave a letter for your husband telling him either that 
you have been untrue to him, or something like that, in a way that 
he will never want to look you up.” 

I said in one of the first visits that I bad made to Mr. Adairs 
office he had suggested that they give me money enough to go and 
establish myself somewhere else. This was before the question ol' 
the bonds came up, when we were speaking of an annuity, be said 
“I would suggest that we not only give Mrs. Hirsch this annuity, 
but that we give her money enough to establish herself in a good 
way wherever she is going — pay her expenses and any little ex- 
penses she has here before she went.” 

On this last visit I told him that I had mentioned, or was talking 
to Mr. Hirsch about money matters when he was home before, and 
he had told me that he owed a note in the bank for $1,150, part of 
the money he had borrowed while I was ill in the hospital. 1 did 
not say that the money was all for my illness or anything like that; 
$1,300 was a note that he owed ; $1,500 was mortgage on a bungalow 
he owned — have forgotten the other matters, but I did note tlieni 
down on the margin of a newspaper in the office of Mr. Adair. T 
said, "when I leave here I feel that I want to leave Mr. Hirsch an 
amount sufficient to square him up, for if an^hing will make him 
forget me, or in a way, turn him against me, it Avill ho 
the fact that I have been able to give him that sum of 
money, for he will wonder where I got it,” and I said, "If 1 leave 
that amount to his credit he will know what I have done without 
my writing and telling him. Part of these debts have been in- 
curred for me and I feel it is nothing moro than right 
should be given the money to liquidate all his debts, too, and n J 
can make my going easier for him in that way I would like to do it. 

I told them that I had another plan that I had thought ot lijai 
I would like to put to Mr. Candler himself. Mr. Asa, Jr., pai| • 
‘Ttfy father is not a man of the world and I think you can talk to 
me and I could understand anything and I’m sure that I d under- 
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stand just what you want to convey/’ “Well/* 1 said, ‘*well, I 
have tried to do charitable work here. I have visited the mill dis- 
tricts here, the different nurseries, visited throufrh the Associated 
Charities and things of that kind, and 1 find that it takes a whole 
lot of money, if you want to do charitable work, that unless you 
do liare money it takes liotlily strength, and all the work I have 
done has been done by bodily strength, and 1 w<itild have liked to 
ask Mr. Candler if he could help me to bring jnuMl out of bad, that 
if I wanted to give up the rest of my life as an atonement 
for what 1 liave done 1 think he w«»nld he willing to furnish the 
means for me to do good the rest of my life.” 1 said, ‘*1 would 
like for him to ]daee an iimotiiit at my disposal that 1 eonld go to 
work on and 1 would make a n^port to him monthly of every cent 
that was spent and let him know exactly how 1 was using these 
funds and if he wants to make an atonement for what he has ilone 
the same as T will do, if 1 will give my life to the work, will he 
give the money for it ? 1 eonld lake the interest on tin* money that 
he would place at my disposal nml cotihl do im»re giMid than ho 
could do with his million in the Kmory rnivi»rsily,” and 1 said “if 
he will place that amount at my disposal so that 1 cati have the in- 
terest at my disposal, 1 will make him this report c\ery month 
showing where 1 spent every eeiil and show him itnit 1 am trying 
to make good come out of evil,” and they saiil, **NVhat aiiionnl do 
you think would lu* riiilii ?” and I saitl ‘Sf one million dollars was 
what he gave In Kiinirv Tniversity, I could t:ike half that amount 
and do twice the gtutd.” Tiiey immediately fro/e up and said noth- 
ing more to me at all, only that they would have to confer with 
Judge (’andler and they would h*! me kiu»\v •wlmi their decision was. 
That was on Tues«iay. 

On Tliursday 1 went up to Mr. llirsdis otlice. I culled up Mr. 
Candler, Forrest Adair, iieorge Adair and Asa, Jr., ami everybody 
Hint I could think of that had any connection with this, lf> try to 
get some information as to what was expected of me. While I 
was sitting in there, two ollicers came lt> the ilnnr and came in, pre- 
senting me a *warninl clianriiig me with blarktii:iil Nothin*: was 
f'nrtlier from my ihongliN than to have exposed .Mr. Catidler. I 
did?vt want it ex|»fi.sed; J had lu^wed iln-m not to e\en tell each other 
those things because every person l)»al they liai) told and hrinight 
into this tiling was an ernharrassinent to rue: 1 didn't ward any- 
body else to know it. Mr. llirscli was no^illed, 7 iltink. in several 
ways — by the newspaper and h\ .si»im» of his friends, lie wiretl lu 
gi*t bail for ini*— Iwmd — and get im* tmt of that, jdaci* of incareera- 
tion. 1 didn’t nccejit it, because I diiln't want to take it from Mr, 
Hirsch with liim not knowing liow it happeneil. I lohl my iniiiisicr 
every incident that, had occurred ami all ahonl it, and asked liini to 
tell Mr. Hirsch for me wlien he got liome, and to tell him before be 
saw me. He did so. Sunday morning about II o’clock Mr. 
Hirsch’s nephew came to the Toxver, called for me, 1 xveiit down 
stairs and be said, “Aunt Margaret, do you want to wh? VneU 
Herman f” and I said “It isiiH u question of wbnt I want, does he 
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•want to see mef’^ He said, “No, he doesn’t.” He said “Aunt Mar- 
garet, do you think Uncle Herman ought to live with you nowt” 
and I said, “No.” 

That afternoon I employed James B. Bedgood to represent me. 
They had brought Mr. Cook into my room at the Tower and had 
told me that this was a joint indictment of Mr. Cook and myself 
and that if I employed an attorney different from them it might be 
that they would clash in the two defenses, and that my case and 
Mr. Cook’s case should be practically conducted along the same 
lines. So on Sunday afternoon I talked to them and told them that 
I would ask them to represent me, too. On Monday Mr. Hirsch 
came to the Tower to see me. He asked me if it was true that For- 
rest Adair and George Adair and Asa Candler, Jr., had tried to 
get me to leave him, and all daring his absence from home; he 
asked if during the time that 'he was at home — 

The Court. I don’t think she can go into that, and besides, all of 
these things occurred after the enterprise is ended. 

Mr. Russell. I quite agree with Tour Honor about that, but it 
might be leading to something else that she wishes to say. 

The Court. Mrs. Hirsch, anything you want to say in regard 
to the case is proper. If she wants to make any other statement 
about the case itself she may do it, but I don’t think she can go 
into what occurred between herself and her husband. I don’t think 
that’s any part of the case. Now, Mrs. Hirsch, anything you want 
to say about your case that you haven’t stated to the jury you can 
do so. 

Mrs. Hirsch. Well, there was another matter in my mind, but 
the interruption has taken it from my mind. 

The Court. If you are through madam, you may stop. 

Mrs. Hirsch. I had thought about it, but it went from my mind 
on account of the interruption. 

The Court. Well, if it comes back to you during the trial, I will 
let you come back and make a further statement. 


IN REBUTTAL. 


J. D. Bazemore. Am deputy 
sheriff at the Tower. 

2fr. Arnold. Did Attorney J. 
B. Bedgood make any attempts 
to see Mrs. Humphries at the 
jail I Yes, but she refused to 
see him, saying that he was not 
her lawyer. Did you receive in- 
formation to the ^ect that Mrs. 
Humphries knew anything about 
this casef Yes; John Thomp- 
son, a white prisoner held on a 
mvxdisr charge, stated that Mrs. 


Humphries knew all about it. 
What did you do thenf ^ I sent 
for Mrs. Humphries while Mrs. 
Hirsch was in conference with 
Cook and Attorney Bedgood. 
Mrs. Humphries said that Mrs. 
Hirsch had told her that the en- 
tire matter was a frame-up on 
Mr. Candler between Mr. Hirsch, 
Cook and herself. No mduce- 
ment, money or otherwise, or 
threats had been made to 
this statement. I told Mr. Steps- 
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ens, assistant solicitor, about my 
conversation with Mrs. Humph- 
ries. 

Croas-ejramined. Tlie Humph- 
ries woman had been placed in 
jail two days after Mrs. Hirsch ; 
she pave no reason for Mrs. 
Hirsch’s alleged confession. T 
have no interest in the case save 
as an officer of the State. 

Fred Smith, deputy jailer, 
testified to the same ' 

Forrest Adair (recalled). My 
brother and I did not tell ("ooic 
that I suspected a plot to black- 
mail Mayor Candler, as ('ook 
testified. I did not snppest to 
Mrs. Hirsch that she leave her 
husband; that she bo paid an 
annuity; T did not tell Cook I 
believed Mrs. Hirsch *s story. 

Asa G. Candler, Jr. On the 
afternoon of Februaiy <» my 
father came into my ofli<*o and 
a^ked me to come n|i.stnirs witli 
him. Upon arriving at his otlice 
the door into tlie hall was open 
and Mrs. Hirsch was standing at 
the end of the table, cTydiig:, and 
appciired to he w.nitinsr; after 
asking my father who T w'a.s 
Mrs. Hirsch lansrlied; was ]m*s- 
ent at a conv<*Tsation with Mrs. 
Hirsch and Forrest Adair in the 
latter^s office at a later date. 1 
made no promise or airreement 
to pay any sum of money while 
at this conference or incut ionirip 
any sum \i’h at. soever. Mrs. 
Hirsch mentioned the sum of 
$500,000, and also an amount 
Bufficient to pay her husband’s 
debts. 

Mr. Bussell. What were you 
doinp in Adair’s office? Repre- 
sentinp my father. Were you 
frydnp to take care of him? 
Yes, sir. Did you feel kindly 
towards Mrs. Hirsch? T had 


no feelinp whatever toward 
her. I was present at the con- 
ference in Mr. Adair's office for 
the purpose of flndinp out what 
demands Mrs. Hirsch intended to 
make on my father. I held no 
feelinp; in refranl to Mrs. Hirsch 
at that time. T do now; my rea- 
son for this chanin» is that* while 
I then siispt*cted blackmail, tlie 
defendant has since charped my 
father with the crime of adiil- 
teiy. 

Mr. Bitsufll, Have you ever 
heard f»f your father beinp 
chnrsred w'itli iidiilfcry liefon*? 
Xo, sir. Did Mrs. llirsrh 
make the fiat demand of $.‘>00.- 
000? Ves, afl»»r a lonp con- 
versation. What li»d lip to this 
.$'00,(i00 demand you speak of? 
1 don’t know wliiit ha|.»peiied at 
previous conferences. Do you 
ri'menihcr anything that wws said 
at that conference?^ Mr, Adair 
finally told Mrs. TFIrsch to conic 
to the point, and she said; 
must have $500,000.” Doth me 
and father used the stairway and 
not the elevator in poinp from 
one office to another; hut father 
appeared to he exciled and 1 do 
not mnemher what position the 
shades on the wimiows were in; 
the time was about 4:15 in the 
afternoon. 

William Candler. Am the 
yoiinpest son of Mr. handler, 
Sr.; firs! met Mrs. Hirsch in the 
.snmiiii'r of 1017 at a n^pular 
weekly meet! lip of the Oeorpia 
State Aiitoinohile Association at 
the Ansley Hotel. Tt w'as duririp 
the nuttimohilc races at the 
Southeastern Fair and a photo- 
pnipli was taken outside the 
hotel in which T and Mrs, Hirsch 
both aptH^ared. T pavw Mrs. 
Hirsch my blind to help her aUtp 
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up on the ronning board of an 
automobile and she continued to 
bold my band during tbe taking 
of tbe picture; I held my band 
behind my back aa I £d not 
want tbia to appear. While still 
bolding my hand Mrs. Hirsch 
whispered to me: Look out, 
ouV touch the button directly, 
had met Mrs. Hirsch and Cook 
at the automobile races and Mrs. 
Hirsch had asked me to show her 
the way to the ladies’ rest room 
at tbe fair ground; I took her 
towards the rest room, hut seeing 
Cook following us, left her. 

Mr. Arnold. Did Mrs. Hirsch 
ever telephone to you and ask 
you to come to see hert Yes, 
three times. Did you ever got 
No. When was this that she 
phoned youf Just before she 
went to the hospital in 1917 and 
also after she got back from the 
hospital. Are you married t 
Yes. 

Mr. Bussell. Did not Mrs. 
Hirsch want to see you on these 
occasions with reference to the 
sale of tickets for lier automobile 
raffle. No, she merely asked me 
to come and see her. You 
bought some tickets, though f 
Yes, I bought $25 ^ worth. 
Would you swear that this wom- 
an was tempting youf I 
thought she was. You’re a 
modem Joseph, aren’t youf 
No, sir. You have no part in 
the prosecution f No, sir. 
Did you ever tell your father, 
mother or pastor about this 
temptation f Tt was no tempta- 
tion to me. 

Edward A. Stephens. Am as- 
sistant solicitor; was requested to 
see ILss. Bosa Belle Humphries 
at the jail and hear a statement 


from her; saw her in the worn- 
an’s ward on the third floor; Dr. 
Altman, the county physician 
was with her, as she was sick) 
and we had a short, general con- 
versation; Mrs. Humphries at 
first declined to talk about the 
Hirsch case and said that she 
was sore on everybody in At- 
lanta. We later discused the 
matter, however, and she asked 
Dr. Altman if she should betray 
a confidence. Dr. Altman told 
her that under the circumstances 
she ought to answer, and she 
then stated that Mr. and Mrs. 
Hirsch and Cook had framed-up 
the whole thing on Mr. Candler 
and that Mrs. Hirsch had told 
her all the details. She refused, 
however, to give these details, 
and said that she was already in 
jail and they could do nothing 
worse to her if she did not di- 
vulge them. She referred, how- 
ever, to a cafe in a basement 
near the court house, and I said 
to her: "I see you know some- 
thing about it.” I went hack the 
next morning and made a furth- 
er effort, when she again told me 
there was not a detail she was 
not thoroughly familiar with, as 
Mrs. Hirsch had told her all. 
She said that Mrs. Hirsch sus- 
pected her as a spy when they 
were first put in the same room 
together, but latCT grew friendly 
and would get in the same bed 
with her in the early morning, 
and it was then that the alleged 
confessions were made. 

Cross-Examined. My first in- 
formation about Mrs. Humph- 
ries’ supposed knowledge ^ was 
given over the telephone, either 
on the day of the Cook trial or 
the day preceding; I reported 
tbe matter to the solicitor. 
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THE SPEECHES TO THE JURY. 


MB. ABNOLD FOB THE STATE. 


Mr. AmtM. Qentlemen, in the brief space at my disposal, 
I could not possibly discuss all of the facts in this ease. It 
has taken over a day and half for the hearing of the wit* 
nesses and it is therefore only possible for lue to touch the 
high points. I hope to get all the high points in the testi* 
mony before my time expires. Every case is controlled by 
a few main features in the evidence. These features it is im- 
possible to get around. Gentlemen, this is a really hard ease 
to argue because the facts are so clear. 

Gentlemen of the jury, I hate to think that the day can 
ever come when there shall l»e one law for the rich and one 


for the poor in tlie Stan* of Georgia. Before the law all per- 
sons are alike, and because a man is wealthy ea«niot prejudice 
the minds of honest men agaiimt him. We all have a chance 
to become rich, it depends entirely upon ourselves. When 
by our industry and business applieatit»n we gather what we 
regard as riches, it must not Is- said that we are uni)rot4‘eU*d 
from the attacks of envi«»us and unscrnF*ulous characters. 
We all want to become rieh. 1'his woman wanted to liecome 
rich at one lick. She set a huge figure f«»r one immoral act. 

The greatest enemy to go«Ml law, it has be*i> said, is the 
man who says, “the defendant is a woman. She is guilty, 
but, because* of her wx, let us turn her !«*«•.“ Gentlemen, 
such arguments trample justice under fcs.t. You said that 
you were impartial in your minds in this case when you 
answered the voir dire, not merely that you were impartial 
except where there was a woman in the ease, God p»ly that 
man, that snuffling, sniffling, sjiineless ercatun* that loses his 


head over a womairs t<‘ars. 

I do not want to be hard •»n anj bmly. The vcrdi<‘t in this 
case cannot be hard. The law of Georgia classes the crime 
only as a misdemeanor. I think that it ought to be a felony, but 
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it is not classed as such. I do not ask yon to punish this 
woman. The question of her sentence rests with the court 
and I do not desire her punishment. All I want is your dis* 
approval of her actions. 

There is nothing as good as a good woman, and nothing 
si nk s as low or becomes as dangerous as a fallen woman. 
When a woman once falls from virtue, how deception follows 
in her wake! No matter how beautiful and charming ghe 
may be, who does she consort with! Creatures like J. W. 
Cook. This has been true at all times and is true today. 
The weak spot in our -judicial system is possibly the inability 
of untrained men to resist the tears and acting of a smart 
woman. And Mrs. Hirsch is smart. She is a good actress, 
smart and bold. My opinion of this case has changed since 
she took the stand and made her statement. Before then I 
thought Cook was at least as much responsible for the plot 
as she. After her statement I am convinced that most of the 
blame of the partnership is hers. Cook is just a common 
every>day crook. He made only a weak denial to Forrest 
Adair’s statement of what he had told him. And according 
to his own words he has committed every known crime, ex- 
cept murder. 

And this is the man — ^the high-toned man — who was so 
hurt to even think of the Mayor’s escapade which he says he 
saw. Cook admits that he has been caught twice with the 
wives of other men. And then he has a sudden conversion. 
He boasts of this lurid past, but was washed white as snow 
at the Billy Sunday meeting. But he fell quickly when 
Mrs. Hirsch and he worked out this scheme. I do not say 
anything against conversion; it is all good if they stay con- 
verted. But there are many wolves in sheep’s clothing, and 
many merely pretend conversions. It is the camouflage of 
the situation. He worked out this scheme and starts by get- 
ting converted. Why, while the Billy Sunday meetings were 
on he Mr. Gordon for a letter to a wholesale whisky 

house in order to start a blind tiger business and then said 
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later that he had dropped the idea for a better wioney-makipd 
plan. And that is the companion Mrs. Hirseh chose. 

But she says that Forrest Adair led her into all this. That 
is part of her game. One had to pretend to be caught and 
one had to be the catcher. In some senses this plot is slick, 
but in others it is a terrible botch and does not do credit to 
Mrs. Hirseh *s brain, but sometimes the size of the money in- 
volved clouds the brain. She was doti^rmined to get at Cand- 
ler. She tried to get William thret* times. I hate to talk to 
good men of these things in the presence of good men and 
women, but I have got to because it is here. Did ever a gooil 
woman fall so easily as she says she did for Mr. Candler T 
Why, according to her own stalement she phoned Mr. Cand- 
ler and went to see him oven after she says he made advn.Mces 
and demonstrations to lier. and she kept on coming. Wliat 
would become of the world were all women like that woman t 
Childless — running witli Cook— eaUliig on men twiee her age 
— ^.vet .she says she had a good and confiding liushand. If do- 
ings like that are allowed in Oi'orgia 1 am ashamed of living 
in it. It is common for men to brag of their ndalions ivitli 
women, hut I never heard of a wmnan doing this before. 

Why, if you ladieve Candler was guilty of the eharge this 
woman makes, still if they plot 1***1 to i-xtort nuuiey that is 
blackmail. But T don't hav** th** rem*»t*‘st id*‘a that Mr. 
Candler ever t^oueh*‘d h**r save to shank** hamls. Th»*re are 
some who will h**Ii»*v<* anything about a promine*it man. Mr. 
Candler knew this when h«* brought tin-si* |»eopli* lut** e*uirt, 
hut he braved it all and d**s**rv«‘s th»* thanks ol the natioii. as 
hundreds of men — jdi*nty of tla in imioei*nt yi**l*l t«i hlaek- 
mailers rather than far-** pnhlieity. \ on /nay s'i\ what you 
please about Mr. (*an<lhT. hut it *!*»*’sn t him *iii** hair s 

breadth. 

I want to give yon some realms why this *'harg** agaifist 
Mr. Candler is unrea.sonah!«*, altlnnigh it makes no difTf-reriee 
in law w^hetlier the eharge is tnn* or ii*»t. T eaiiiiol east hrdf 
as bad a statement on ^Irs. Hirseh as sin? has east upon 
herself. In the days of the anei*mt Hebrews unc^er their law 
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a married voman goQty of the erime of adolteiy was atoned 
to death. That penalty was too severe, but ours is too mild. 

You see sitting before yon a very dangerous woman. Aa 
an actress riie has got Sarah Bernhardt skinned. The empty, 
ing of the court room for her statement and her tears are all 
acted, what difference does it make when it is all going to 
be made public on the records. She laughed and cried at 
will. I would love to try her before a jury of good women. 
There would be no crying then; only weak men are affected 
by this. 

There are too many coincidences in this ease. What a 
marvelous coincidence that Cook came out of the Grant 
building when he did. That she “happened” to come out of 
the Grant building shortly before. That Cook “happened” 
to hear the two fateful words “Wednesday afternoon” and 
no more of the conversation. Then something hapi>ened to 
frighten her while riie was in Mr. Candler’s office on Febru- 
ary 6 ; that Cook happened to come into the office. The truth 
is Cook was mad. He was infatuated with her. He wrote 
a note to his “dear friend,” Hirsch, whom he had only met 
twice alone, on street comers each time and he couldn’t even 
remember the conversation at those meetings. He loved his 
friend, Hirsch, so much, yet he called his friend’s wife Peg. 
Hirsch has a mighty poor way of showing his friendship for 
his friend Cook, I must say. He never even attended Hand- 
some Bill’s trial. 

I am glad Hirsch didn’t get that note. Mrs. Hirsch was 
right on the spot and she phoned Mr. Candler. You know, in 
some senses this plot was tolerably slick, but in some it was 
a rotten bungle. 'They didn’t expect Mr. Candler would ever 
have grit enough to come to court. They thought all they 
would have to do for the rest of their lives would be to clip 
eouimns. 

William Candler is young and th^ planned to work a 
blackmail scheme on him at the ladies’ rest room at the Fair. 
They would have had to work quickly, but then he is young. 
They allowed more time for an older man. William saw 
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Cook and it scared him. X don't believe he would have 
yielded to this woman's importunities, but if he had they 
would have pulled the blackmail stunt then. 

Let me detail some of tht> few things in the ease which 
speak louder than others: First, there were Mr. Candler's 
employes in the adjoining office with am unliwketl door be- 
tween the two rooms. Then Citok saw through the letter box 
without encountering any obstruction. There were two win- 
dows on Pryor street with the blinds up and a hotel across 
the street. Xo man performs the innnorail act in a public 
place. You know it. Then she saiys she saw the man at the 
window while she was on the settee with Mr. ('aiuller and 
immediately jumped up and ran to tin* dm>r. Mr. ('nndler 
has too much at stake to run risks of detection like that. He 
would have taken more care, and hi‘sides, would have se- 
lected a younger woman. I don’t mean to cast nffiections on 
Mrs. Ilirsch's look. But she is just out of the hospital 
and looking in bad health. She doesn't look healthy even 
now. 

Will you fail to vindicate a man wdio has lived among you 
for a lifetime ? A man 66 years old who has given $1 .000,000 
to bring a great institution of learning here? A mail hon- 
ored by the highest gift in the power of his fellow eitimis, 
that of Mayor of this city? A man who has walked among 
you, honored and respected ever since lie has Indped 

every interest of credit in the town and is geiuTOus to a fault. 
He has given employment where it is w^aiited badly. Isn't 
his record worth considering! If Mr. Caiidh*r's record and 
reputation is worth nothing in this ca.se, I would feel that I 
had lived in vain. It was perfectly natural under the cir- 
cumstances for Mr. Candler to go to his son. He had a right 
to be suspicious of such actions. Thcn^ arc two things neces- 
sary to the crime of blackmail. First is the fact that the 
blackmailers have got to charge their victim with a crime. 
Adultery is a crime, blackmail is just a misdemeanor. Sec- 
ondly, was the charge made with the intent to get money f 
The law encourages a man not to pay blackmail. The crime 
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is old in Enn^e and the east. It is new in Georgia, because 
we have not had many rich people. After this prosecution 
blackmailers in this part of the world will roost lower. 

I doubt if Mrs. Hirsch would have admitted the figures 
about her husband’s debts if her notations on the margin of 
The Cdnstitution had not been kept. She wanted half a mil- 
lion for herself and $5,000 for him! Think of the way that 
husband has been treated. How would any man feel in like 
circumstances? He must have the patience of Job. 

Mrs. Hirsch is a dangerous woman. She is liable to get a 
dozen men killed. If .Candler had been hot-headed he might 
have shot Cook or Cook might have shot him, if he had re- 
sisted Cook’s entrance. Or Mr. Hirsch might have gone gun- 
ning for someone if he had learned of the affair. A woman 
like this can cause more tragedies than anything I can 
think of. 

We all want to look at the facts. Southerners are never 
going to hurt a woman unjustly. We put her on a pedestal 
because we expect much of her. But we do not if we know 
she is running around to offices for immoral purposes. No 
good woman loses her virtue so easily at 38 years of age. 
According to her own statement she only had to be asked. 

From Thursday to Monday Mrs. Hirsch raised her de- 
mand from $3,000 a year to a lump sum of $500,000. Don’t 
you know that Cook and she were together in that time? 
They were pleased with their success. Didn’t expect it to 
be so easy. Cook probably said, “Don’t be a piker; put it up 
to half a million.” That’s the gambler’s game, all bluff, and 
Cook is a gambler through and through. Mr. Hirsch is a 
high-class man in a high-class position, and I don’t believe 
what she told the Humphries woman about his complicity in 
the affair was true. I am going to ask the court to charge 
you that the blackmail charge is true, even if Mrs. Hirsch 
was caught in the act. 

Mrs. Hirsch, when she believed they would take care of 
her, decided to get all ^e could. She and Cook got together 
and Cook says, “Where do I come in?” It was their inten- 
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tion after she had left town that Cook should join her and» 
my! what a time they would have had on that money! So, 
when she thought that Mr. Candler was going to provide for 
her, Cook says, ** Raise your figures.*’ She did, all rights 
She lived with her husband from Friday until Sunday after 
all this had happened, yet carried in her bosom all the time 
the purpose to wreck and ruin him, desert him and destroy 
all worth while in life for him for money. 

I have full sjinpathy for anyone if there is any room for 
sympathy. I feel sorry for all men in the penitentiary and 
for those going to be hung, but we eannot tear down the law. 
If we do W'e become like Russia today, hc»lph*ss beeansu* we 
have thrown law overboard, a giant at the mercy of CltTniany, 

Mrs. Hirseir.s statement was a bettiT speeidi than all the 
lawyers could make put togetln*r. We are not in her class as 
speakers. Two hours, without a note. It was a woialerful 
mental feat and It is a pity that she can’t put her talent to 
better use than she has done in this ease. If I were in 
Hirseh’s position I would do 4*.\ae11y as he would— “Fi>ld 
iny tent lik«‘ the Arabs and silently steal away.** T am sorry 
for Hirsch, for the man sla- has ruined and disgraced and 
made a laughing stcK*k of before his friemls, 

I don’t care if the jinlire puts h«»r on pr(»hntioii like the 
Humphries woman, hut I do want the jury to fiiul the true 
verdict and not to saneiion the defendant’s eriine in ord«*r 
to stamp this monster of hlaekmail for tin* sake of ourselves, 
our wives, and the fninre of our rjiee. 

lif't UR hold high the staiidard ef our wnmanhood and let 
other cities say that Atlanta has ilie brave and pniper idea 
for handling such eases. 

I don’t care a rap what In r two alile lawjei'rs will say. 
Solicitor Tloykin can answer them. 1 am relying on you. I 
know' man’s weakness w1m*ii woman is tried, hut some of the 
givate.st criminals of IiisPiry have been women. X^ucretift 
Borga was the most famous of miirdercrs. Mrs. Guinneas, 
of Indiana, murdered sf^orcs and it was a r|uecn wdio inati* 
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gated the massacres of St. Bartholemew’s E^e. Some of the 
most erael criminals have been women. 

When some women begin to lead a life of diame they be* 
gin to prevaricate. They will not tell on each other. Mrs. 
Humphries would not tell on Mrs. Hirsch. There is a code 
of ethics among them. 

I have discussed this ease as best I could. You are the final 
arbiters. The law has fullest confidence in you and expects 
you to observe your oath to try men and women alike. Put 
it on record lliat you cannot approve of acts suidi as those of 
Mrs. Hirsch, the defendant. 

MB. COOPBB, FOB THB PBTSOMBB. 

Mr. Cooper. You have just heard what is perhaps the 
most remarkable speech in a court house in Georgia. I have 
never heard such a speech against a poor woman fall from the 
lips of mortal man in twenty-seven years' experience. If 
this ease is going to be tried on oratory we vrill lose. No 
man can compete in that respect with Brother Arnold. Dur- 
ing the trial of Cook, Mr. Arnold said that the woman was 
insane. He seems to have changed his idea. (Jfr. Arnold 
here interrupted vdth an objection on th.e ground that no 
reference could be properly made to anything which had oc- 
curred at any other trial unless it had been introduced in 
evidence in the present ease. The objection was sustained.) 

He says in this trial that the defendant has even got Sarah 
Bemhart skinned. I have never heard a woman abused so 
in my life. I am sick and tired of this abuse of witnesses and 
prisoners in the courts of Georpa and pray for the day when 
we will be able to bring it to an end. 

This is perhajM tiie most important misdemeanor case ever 
tried in Georgia. I have never seen such interest in a mis- 
demeanor case before. Yon, gentlemen, are asked in this 
important trial to decide whether or not a defenseless woman 
can get justice or whether a man powerful in the commu- 
nity with great diaraeter, reputation and millions of dollars 
can win against her. I ask yon to rise above the influence 
aronnd the proseentor’is table. If the real troth had been 
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known on Febraai 7 6 or after Mrs. H. II. Ilirmh new 
would have been arrested. If the prosecutor had been an 
ordinary average citizen the trial would have taken its turn 
with other misdemeanor cases, but ou account of tlie fact 
that Mr. Candler is the Mayor of the city and a multi*milliou« 
aire the defendant is indicted at special session of the grand 
jury. I don’t care how he stands, financially or politically, 
the defendant still has some rights in a court liousi* befon* a 
jurj'. She has the right to an tinjm*jndiced trial. 

No case has lMH*n made against the defciKlant under the 
law. If a trap was set for her by Vorr«*st Adair, us he stat4>d 
on the witness stand himself, he should go to the chain gang 
also if she goes, as an accomplice. I want to know why they 
were trj'ing to settle the case with Mi's. Ilirscli through K«»r* 
rest Adair’s agency, if Mr. Candler was not guilty of im- 
proper relations with her? Why did he cmi»loy the shn'wil- 
est lawyer in Atlanta, many detectives and the great lilack- 
mail expert, Forrest Adair, if there was not something to it • 

I am surprised that you, Mr. Arnold, would so abuse and 
abase a woman, it will stick no featluT in your crown. I 
wouldn’t make a speech like that for all the money in the 
world, because some day I have got to die and face my judg- 
ment. I have got to face Him who when on earth said, "Ijct 
him who is without fault among you cast the first stone.” 
I am no saint mysidf, I am a poor sinner and would plead 
guilty before the bar of God, but I would not tiy to crush 
the character of a poor woman as you have done. 

I know Mr. Candler thinks more of a dollar than any- 
thing else in the world. Who is hurt and injured in this 
casef Not Candler, but the defendant at the bar. Not a 
dollar of money has parted from ('aiidler nor has she di*- 
manded anything of him. Mr. Candler himself swore that 
the defendant had not made any demand of him for money 
and when he said this he knocked the state’s cascf to the 
ground. Forrest Adair is the whole ease for the prosecution 
and he is as guilty as the defendant in leading her and mak- 
ing the first suggestion of money to her. (’andler knew he 
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was guilly and didn’t want to talk to her ao he brought For* 
rest Adair into the case. If I had done such a thing in my 
own office I’d have given her money. Mr. Candler admits 
enough in his own testimony to warrant him in paying her 
and he ought to pay for it. 

I hope you have enough manhood, gentlemen of the jury, 
to stand up for a poor woman against this paid prosecuting 
attorney. Arnold has been having his own way so long up 
in this section that he’s got bigheaded and I hope you will 
stop him by turning her loose. 

Who brought the whole thing into court! Candler admits 
it. Mrs. Hirsch is the sufferer no matter what the result 
may be. Her character is blasted and she has lost all her 
friends — ^the best people in Atlanta. I can picture her say- 
ing that last good-by to her dear husband as a husband at 
the depot on that Sunday. Both of them are filled with pity 
at the sight of a soldier husband bidding farewell to his 
weeping wife and refer to their own perfect content and 
happiness. Yet Arnold says she is a mean woman — he has 
a heart of stone. 

Candler, the prosecutor, is done as soon as the trap is laid 
and she falls in — ^then they close the books. They would have 
no case whatever if you wipe out Brother Geoi^e and Forrest 
Adair. They made the ease by offering her money. Why! 
Because Candler was caught in the act. But why should 
they ruin this poor woman? To save the reputation and 
good name of Asa Candler, Sr., she had to be gotten out of 
town. Something had happened in Mr. Candler’s private 
office and something had to be done to save the great Mr. 
Candler. This is one case where the great detective, Adair, 
fell down. He told the woman he was her friend and says 
she cried like a child. Don’t make the mistake again, Mr. 
Adair, of trying to put a poor woman in the chain gang. 
Millions don’t count, life is only short, and we will follow 
the Gktod Book. Change your ways or you are lost, brother. 

We will try this case not only by the law . of Georgia, but 
by the divine law in the Bible. I know the Book from cover 
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to cover, and not even Bishop Candler, who has l>ecn sitting 
here so long, knoivs it better. I am no saint, bxit a sinner, 
but there is more rejoicing in heaven over one sinner that 
is saved than over ninety and nine that went out astray. 

Arnold is not a gentle man. lie sajTi that ln» is bigger than 
all the lawyers and the legislators of Oeorgia because he 
criticizes them when they make blackmail a misdemeanor 
and says it ought to be a felony. That man has got so much 
sense that he is dangerous. T wonder all the hair doesirt 
come off his head. The great lawyer hears the dollars rat- 
tling in the pocket of the prosi'cutor. lie is not repr«*seiiting 
the State of Oeorgia, be is representing money. T have a 
great respect for Solicitor Boykin ; hi* is a !nild niaiinered man 
and a nice man. Arnold, like iiiys«*lf. has nev«T been hon- 
ored by any office in the gift of the people. Tie must change 
his w^ays if he ever wants to get to Congress or on the bench. 

I believe that the vindication of tln» def(‘ndant, of Mrs, 
Hirsch, is near at hand. T ln*lieve you are gi>ing to turn the 
scales in her favor and <‘nd her suffering. Ood knows she 
has suffered untold misery. Mi’s. THrseh had the court house 
cleared on her own motion when she made her stali'inent. It 
w’as not oil the ndviei* of attorneys and it is to her etenial 
credit that she didn’t W’unt the puhlie to h«*ar w'hat she had 
to say. She made the best .statenient that ever fell from the 
lips of a prisoner charged with crime. It brought tears to 
the eyes of all in the court room c.xcept ilr. Arnold. She 
made a statement no lawyer could have jirejiared. Tlu* only 
preparation which could render such a statement possihlo 
was that everj” W’ord was the truth. It w'onld he iriipossihle 
for any man or "woman to tell a lie for two hours ivithout 
notes, with no contradiction. I w’as ready to close the case 
then, but we saw fit tQ put up evidence. 

Let us end this thing here by a verdict of not guilty, for 
there is a court higher than the State, n court in Washington. 
There is nothing higher than that except the court of Qod, 
where all the truth will be known. OookV testimony cleaTS 
her and you ought to turn her loose on his evidence. No 
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reparation to Mrs. Hirsch can be made this aide of the grave. 
Be kind, be charitable. Charity ia the greateat word in the 
Engliah language. We don't aek mercy. We aift juatice, 
everlaatin^ and eternal juatice. Do unto her aa you would 
have it done unto you under like circumatanoea. 

Yon can't be merciful. The judge ia the only man who 
can lawfully extend mercy in a court We are aaking a ver- 
dict of not guilty. Let ua flaah that verdict to the waiting 
world through theae reaourceful newapaper people. Save her 
character, aave her from the chain gang and aave her from 
humiliation. The judge will charge yon correctly aa to the 
pointa of law. He ia a "wiae man from the east" I ask 
yon to save the woman; money will save Asa C. Candler. 

KB. BUSSELL, FOB THE PBISONER. 

Mr. RusteR. Hentlemen of the jury, I know Mayor Cand* 
ler and his record and all he has done for Atlanta and this 
section. I do not intend to appeal to you on any sentimental 
grounds. I do not envy the Mayor his money, T honor him 
for his sagacity in making it. I honor him for his record as a 
philanthropist and for all he has done. But I cannot con- 
done his act when be brings a charge of blackmail on no just 
grounds against a lone woman who has confessedly broken 
the sweetest tie that binds man to woman and that Christ 
Himself makes the strongest of all earthly ties. There is no 
nobler and higher authority than the words of tiie Bible, that 
book which our mothers read and by which they held their 
sacred faith. Yet surely, Asa G. Candler cannot contend 
that he is a better man than He who was "a man after God’s 
own heart." Yet David fell. He saw a beautiful woman 
bathing on the banks of the river. He sent for her and not 
only accomplished his purpose but also murdered her hus- 
band. Life is a stran^ thing. We none of us do more than 
look down the vista of years to the horizon of the grave, and 
nothing matters aside tram the record we shall meet there. 
The law as to blackmail, under whidi the defendant is in* 
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dictfidt is found in Section 118 of the criminal code of ths 
State. Tluit section reads as follows: 

“Sec. 118. Blackmail Defined. If any person shall, ter* 
bally, or by printing or writing, accuse another of a erinie or 
offena^ or apoee or publish any of his or her personal or business 
acts, infirmities, failings, or compel any ]>erM>n to do any act, or 
to refrain from doing any lawful act, against his will, with intent 
to extort money or other thing of value from any person, or if 
any person shall attempt or threaten to do any of Uie acts stave 
enumerated, with the intent to extort money or other thing of value, 
such person shall be guilty of blackmail, and shall be punished as 
for a misdemeanor.” 

The charge against this defendant cannot he proven by law 
in any court in this State on the evidenee submitted. There 
never was any threat or demand, either to Candler or bis 
agents. The only thing contemplated was when Cook stated 
on the stand that Candler had “beaten him to it” when he 
went to the grand jury a daj’ ahead of the scheduled date 
for convening. The State has made absolutely no attempt 
to rebut this testimony, because they know they cannot do it. 

I cannot agree with Mr. Arnold when be calls the man 
who is affected by a woman’s tears a spiiieli«s. sniffling cow- 
ard. I thank God that a w’oman's tears can move me. I 
would be ashamed to say to ray wife, that woman whom I re- 
gard as the best of all wom<*n, that a woman's tears could not 
move me. But that’s no reason why you should acquit the 
prisoner. The greatest actress who ever lived, gentlemen, 
cannot bring tears at will. They can simulate emotion, but 
no woman can make hcrs<*lf cry as Mrs. Hirsch cried, at will. 

There was no accusation or demand made on Mr. Candler. 
No accusation of adultery until after the indictments had 
been found. Mr. Forrest Adair talked abtmt getting her 
some money. He said to her in his office, immediately after 
the occurrence, “Candler told me all about it.” He was the 
only one who introduced the question of money and he is en- 
tirely responsible for the woman’s accci»tancc of his propo- 
sition. It doesn’t matter whether there was an act of adul- 
tery or not. It is ctjually true whether there was or not that 
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blackmail was not committed either through accusation or 
demand. Candler admits she’s been to his office a number 
of times. Have you any realization just how busy a man the 
Mayor of Atlanta, with all the huge business interests of 
Asa G. Candler isf Isn’t it significant that she is given so 
mu(fii of his time for interviews in his office? Yon think that 
little point over when yon get in the jury room. I haven’t 
time to go more fully into it now. 

Remember, if there is any reasonable doubt in your minds 
as to her guilt, you have got to turn her loose, if you are 
brave men and observe your oaths. Suspicion of her guilt 
is not enough. There must be no shadow of a doubt. 

Suppose this thing had happened to me in my office and I 
was an innocent as Candler says he is? Would I have called 
my son, agents, lawyers, etc., if nothing had happened? 
Would any reasonable man? If nothing had happened in 
that office except what Mr. Candler says did happen, why all 
the excitement? Mr. Candler didn’t say what he talked 
about during that seven minutes she was in his office, did he? 
He can’t remember what it was about, except that “they 
talked about the Red Cross.” It seems to me that if I talked 
for seven minutes about the Red Cross I could remember a 
little of what I said. What was all this excitement about? 
It looks mighty strange, this “tempest in a teapot,” if noth- 
ing had happened. Then Mr. Candler tells his stenographer 
that he is expecting a woman at his office. He never suspects 
anything until she says there is a man at the window. Then 
he runs to get Forrest Adair. 

And Rube Arnold comes in. You can bet there’s a leg to 
be pulled. Oh, Forrest will mourn when he goes to Candler's 
funeral; $100,000 a year he gets as fees from Candler, he 
says. And neither Forrest nor Rube work for nothing. For- 
rest Adair is the smartest man in Atlanta. I mean it. He 
knows what side his bread is buttered on. He admits he was 
looking out for Candler. Candler says, “See if you can’t get 
her.” So Forrest leads her into a trap. He swore he did it 
to devdop a suspected scheme. See, he didn’t say there was 
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a scheme. Only that he suspected one. If there had been 
one yon may be sure he’d have done more than merely *‘sns> 
pMt it.*’ When she met Pom'st Adair in his private office 
that poor woman stood no more ehaiiee than a straw in the 
river or a snowball in hell. She was enmprnmise«l the min- 
ute she entered Adair’s private office. Adair admits he is a 
man of the world and knows everything about women. He 
says he knows women “up one side and down the otW.’* 
Then Adair says to her, “What do yoti want?’’ and thus he 
started the negotiations. 

'The poor woman had loop adiniml Candler. She had tak- 
en clippings from the paper about him. T have no doubt that 
many a clipping about Candler’s gift of a million dollars to 
Emory University has been taken from The Methrolist Cliris- 
tian Advocate, in this State of Oeorpia. T know my wife 
has one. 

Mrs. Hirseh didn’t demand any money. Ewn if she is 
guilty of the charge of immorality she has a right to wttle 
with him for the damages he has inflicted upon her. In the 
indictment the proseention didn’t attempt a separate and 
distinct form of the case. 'They charge blackmail and do not 
even lay their case upon a mere attempt. 

That is a despicable argument that the eonnsel for the 
State, Mr. Arnold, brings forth when he says he is willing 
for the woman to go on probation. (io<l save the person who 
is put on probation in this country. Tjook at that ITnmphries 
woman. Taken up by Officer Maddox, jnst beeauw she is on 
probation. No reason for it and nothing against her. Tliey 
are dodging the ease when they try to say to you. “find her 
guilty and leave the question of mcrej' to the jiidirc.’’ We 
want your vindication and. as for as possible, reparation for 
what this poor woman has suffered. 

The State has absolutely failed to make a case. God knows 
Mrs. Hirseh didn’t want to expose the affair. As Adair says, 
she didn’t demand any money. 

I am surprised at Mr. Arnold jumping on Cook as a com- 
mon crook. What did Cook say on the witness stand? He 
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said, ‘*I knew yon couldn’t impeach me in Fulton County.” 
There is the gauntlet that he flings down to the State. I 
knew you couldn’t impeach me. Did they accept the 
lenge. No one was introduced to try to impeaidi him. It is 
cowardly to attack a man’s character as Arnold did Cook’s, 
when the challenge for impeachment has heen made and they 
haven’t attempted to accept it. Cook is a stranger to me, hat 
give him fair play. 

There is no conspiracy diown by the State. They say that 
Cook displayed an undue interest in Mrs. Hirsdi after he 
had suspected her and- Mayor Candler. Why undue T Didn’t 
he have a right to And out the truth. He wouldn’t want her 
to continue going with his mother and sister if what he sus- 
pected turned out correct, would he? But his motive might 
be jealousy, as they say. Or it might be curiosity. Man is 
so constituted, yon know, that when there is that kind of a 
spectacle in view he will go two miles to see. Then Cook says 
that Lee and Smith saw the act, too, but that they cannot be 
found now. The lady who kept the rooming house where 
they lived says the.y have mysteriously disappeared, too. The 
two young lady clerks at their office say they have gone, no 
one knows where. Detective Starnes says he cannot find 
them, although he talked to Lee on a recent Sunday. In the 
name of God, why have they gone? 

Gentlemen, if your mind wavers in arriving at your decis- 
ion, it is your duty to acquit. Unless you are sure of the 
guilt of the defendant beyond a reasonable doubt you must 
find a verdict of not gruilty. Then the testimony of this taxi 
driver. Bill Baldwin. They state that Cook asked him to se- 
cure for him a master key to the offices in the Candler build- 
ing. What are they trying to prove, burglary? This piece 
of evidence, however, is one of those little things that either 
proves nothing or too much. If they wish to prove burglaiy 
it means nothing, but if their idea is to prove conspiracy it 
proves too muih, because if there was conspiracy between 
Mrs. Hirsch and Cook he would by thdr own contention need 
no key to get in the office. 
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Ctentlemen, you can't select as the State ^'oul<l have you 
do the evidence you wish to believe aiul that you wish to 
class as false. On one side in this ease stands reputatioUp 
power and wealth. On the other side stands a poor, ruined 
woman. When the whole world is fighting for democracy, 
when the guns are roaring and the swords flashing. Sfv that 
she has a fair trial. Before you convict, think how you 
would consider it if she were your own daughter. If it is 
true that she has fallen, don't you think she has had ])unish- 
mient enough for that offense t On the evidence submitted, 
you are obliged to have doubt as to her guilt, and remeinlK*r, 
you cannot find her guilty unli*ss you an» sure beyond a rea- 
sonable doubt. 

And then son William. Ever after, ns he wiys, this de- 
signing woman had ]uirKued him and he had nobly resisted 
in the summer of lfll7 when lie saw his father and her to- 
gether in pictures in the newspapers and saw theTU in puWic 
together, he iu‘ver warned his father. I sii|>|>ose he gave her 
the benefit of the doulit. (ieiith‘men, you do likewiw. 

Asa Candler, Sr., has a magnifieeiit ri-pufaiion, ami no one 
stands higher in tlo'ir eomiiiunity. But if 1 were he I would 
be ashamed to admit that my eharaeter nee<lH tlu‘ bolsier of 
the fallen pedestal, of a erushed and lili*ediiig woman's Jieart. 
Gentlemen of the jury, can’t you see tin- futun* of ytmr own 
little one, and the possibilities of life as it stri'tehes its vista 
towards a dim horizon? 

“Thiit iiiprey T to olliers siu»w, 

Thai iiierey show to me." 

THE SOLICITOR GENERAL, F*»R TIIK STATE. 

Mr. Boykin. First, Gentlemen of the jury, li t us look into 
the situation of the parties involved. The evidence shows 
that for several months (*ook spent a large part of his lime 
soliciting the sale of tickets for the automobile raffle for Mrs. 
Hirsch. Why was he able to do this* Because he was a man 
without a job, without means of support. Then, when the 
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woman was in the hospital and the raffle was over, the neces- 
sity of being with her was past, yet day in and day out he 
visits the hospital and carries flowers and fruit, j&iter she 
is out of the hospital, he spends mudi time with her at res- 
taurants, dining and talking. They meet by appointment in a 
clandestine manner. They sneak into the restaurants, some- 
times one flrst and sometimes the other, but always waiting 
until the other arrived. What does the testimony show) On 
at least one occasion Mrs. Hirsch waited for an hour until 
Cook arrived. The waiter solicited her order and she said, 
“I won’t order until my friend comes in.” And who is her 
friend! W. J. Cook. They talk in subdued tones upstairs 
in the balcony of the restaurant, where they are away from 
the regular customers and can confer in secret. 

Cook’s story about the real estate business he claims to be 
engaged in is all a blufC. He never worked in real estate. 
Hd admits he has not worked for Thrower, in the Grant 
building, at least for many years. But he starts his pot early 
aud begins by hanging around Thrower’s place. He makes 
it an evident habit to use the Thrower office as a headquar- 
ters or loafing place. Why! Because he knew it was Mr. 
Candler’s duty as mayor to frequently visit the city hall, and 
he wanted to learn the ways of Mr. Candler and the hours 
at which he went to and from his office. He could see Mr. 
Candler’s moves as he went daily to the city hall through the 
window of the Thrower office. 

Then, does Mrs. Hirsch act the part of a woman trapped 
on that fateful day, on February 6 ! With aU the crusading 
which has been going on in Atlanta against vice, until they 
even have to hire jitney busses to conduct the business, with 
Chief Beavers, the terror of prostitutes, in office, even a com- 
mon street woman would not let a man come in the door and 
catch her in the act in an office with windows open to specta- 
tors in a hotel across the street. 

Don’t you know that the man at the window was a myth! 
The words, “I saw a man looking in the window” were a 
signal to Cook. Don’t you know the whole story about these 
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my^rious eyewitnesses is a lie t Why don t they produce 
their witnesses? The reason is Cook just picked the names 
Lee and Smith. If there ever were such men they have con- 
siderably more brains than Cook, for he didn’t get out of the 
way. 

I do not wish to be harsh on a woman. A virtuous woman 
is the noblest work of God, but the mould of virtue has bwii 
lost in this case. A scheming 'woman with a man like t^'ook, 
hunting trouble for a 66-year-old man of tlie integrity and 
character of Asa G. Candler deserves no cnjiKideration. The 
very name Candler carries the hight*st honor of any name in 
the State of Georgia. The men of that family have dune 
more for this State than any other, with few exceptions. 
They were stalwart bulwarks in the reconst met ion days and 
since then have helped to build Atlanta. Hut slander loves 
a shining mark. As good fruit is pieked hy the buzzard and 
bird of prey so is a man like (’aiidler j)i<*ked ns tlie vietim of 
unscrupulous criminals. 

Let me show' you the '\n'ide ramificatioiiR of their s(*heme. 
First, they thought he would fall for the trick. They would 
get all the money they could in the deal and Mrs. llirseh 
'would leave the city temporarily. Shortly Hill Cook would 
be back in town. He would go to Mr. ('’amller and say, ‘‘Old 
man, ive’ve got the goods on you. Von paid her to leave her 
husband and if you don’t come acro.ss -with another million or 
so we’ll bring suit for alienation of afTeetions." (’onid Mr. 
Candler have refused their demands? Don’t you K<*e the 
deep laid scheme ? 

They would have had Mr. Candler atxl would have w'orked 
on him until he W'as stripped of all his posscKsionR. 

Mrs. Hirsch says that she had a gowl irifliienee ovt*r Mr. 
C7ook. Ilis family eourti‘d her favor beeause she had such an 
influence on ‘‘Ilandsorne Hill.*’ Let us see. 

Can you imagine a woman wdfh better resources in the way 
of tears and the inflaenee of a marvelous actress. Couldn’t 
she have used her tears and iiiflmuiee cm C’ook to have him iiot 
tell her husband? Did she appeal to Adair as a good and 
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noble man of the world to go and see Bill Cook and persoade 
him and do what he could to keep him quiet t 

No. Her game was to impress on Mr. Candler that Cook 
“has caught me red-handed, is going to tell my husband, at fd 
IVe got to get out of town” — with plenty of cash ! 

You' remember that she states that after Mr. Adair had 
considered giving her an annuity of $3,000 a year she went 
to a card party, and when she got back her figure was raised 
to $500,000. Don’t you know that idie met Bill Cook after 
that card party and he told her to boost the price t 

Gentlemen, counsel for the defense argue mercy; they 
argue sympathy and cite the story in the Bible where Christ 
forgave a harlot. The woman Christ forgave hadn’t sinned 
against any one save herself. She hadn’t entered into a 
malicious plot with a man like Cook to get money by evil 
ways for their joint use and purposes. She was not a black- 
mailer, but only a woman who had sinned as a woman against 
herself alone. 

Your duty* gentlemen, in this ease is great as men, and 
tears and moans are nothing else but attempts to influence 
you from your plain duty. 

Some of the greatest outrages ever perpetrated in this state 
have been the turning loose of women as guilty as hell. The 
record in this respect is a blot on the state. 

Let the court settle ‘the question of clemency. "We are not 
asking that the defendant be placed on probation or any- 
thing else, but that you do your duty. Mercy but sanctions 
wrong when a jury returns a verdict that doesn’t speak the 
truth. 

You will have sanctioned blackmail if you bring in the 
wrong verdict. 

All through this evOTt in Mr. Candler’s office Mrs. Hirsch 
was acting her part to fit. She had agreed to let Cook in, to 
cry there’s a man at the window as a signal to Cook to be at 
the door so that she could let him in. She then goes to her 
husband’s office and finds a note, and in less than ten minn^ 
phones Mr. Candler. What fort Not to stop Cook with Mr. 
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Ganger’s ix^uenee and power. Not to ask him to anpport 
her in a denial which Cook would never dare to brinK 
their combined statements. No, she wanted to impress Cand* 
ler that Handsome Bill was goinp to tell her husband. Cand. 
ler wouldn’t talk to her and so she unbosoms herself lo For* 
rest Adair. She is perfectly frank and at once confesses the 
immoral act. Can you imaipne-any dectmt woman admitting 
her shame when there was no one in the world to deny her 
innocence but a hobo like Cookt 

Wouldn’t Mr. Candler have stood by her, whether they 
were guilty or not, and have emshed Cook f Did she give Mr. 
Candler an opportunity to defend her character t No. 

She was led into the shambles by her lawyers in the de- 
fense of Cook. She had to defend a lie. She sits by and 
hears Cook’s storj' without protest. 

She never asked for help, protection nor aid, not even Imnd. 
She wanted to play the suifering martyr. She admits she 
could have gotten out of the Tower, but wished to apiwat to 
sympathy, so she stays in. Any man would lie to protect the 
honor of a woman. Wouldn’t Cook? If he hud beem half way 
a Twsn he would have done sa 

THE CHARGE TO THE JT’RV. 

Judge Hilu Gentlemen of the jury: A true bill has lieen 
found against both Cook and Mrs. Hirseh by the Grand Jury, 
but the indictment is of no evidential value, being merely 
the method emploj’ed to bring to trial. One defendant has 
been tried and convicted, but the present jury has nothing 
to do with that trial or venliet, and must disregard it outside 
of those points introduced in evidenw* in this trial. They 
must disregard all other references to the first trial made by 
counsel of either side. They must disn gjird all n ferences to 
other bad women, both of histor>’ and mtslern times. They 
must disregard all appeals of counsel not hafswl on facts, 
broug^ht out by testimony. 

Two sacred voices alone are allowed to enter the jury box— 
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the voices of law and fact, as determined hy the evidence. 
Any jnror who listens to any other voice didionors his pod* 
tion, disgraces the state and destroys the pnrposes of trid by 
jury. The indictment charges Mrs. H. H. Hirsch and W. J. 
Cook with blackmail and of verbally accndng Asa G. Candler, 
Sr., of adultery with Mrs. Hirsch with intent to extort money. 
The second clause in the indictment diarges them as guilty of 
verbal blackmail in that they did threaten to accuse Asa G. 
Candler, Sr., of adultery with Mrs. Hirsch with intent to 
extort money. The third count charges that W. J. Cook and 
Mrs. H. H. Hirsch on. February 6, 1918, did verbally accuse 
and did threaten to accuse Asa G. Candler, Sr., with at- 
tempting to commit the crime of adultery and with the actual 
crime with said Mrs. H. H. Hirsch, and threatening to expose 
that crime unless that money was paid. 

In substance these charges are simply blackmail. There 
are two ways to commit the crime of blackmail, either by 
direct accusation or by threats to charge with the crime. 

Mrs. Hirsch is on trial alone. She has entered a plea of 
not ^ilty and the burden of proof of her guilt is upon the 
State to establish beyond a reasonable doubt. 

In the first place, the proof of conspiracy, an agreement to 
violate the law between two or more persons devolves upon 
the State as the basis of their charge. Conspiracy is a subtle 
thing that cannot be seen as it exists in the mind and can 
only be determined by the conduct and declarations of the 
alleged conspirators. 

If the jury believed such a conspiracy existed in this ease 
and that this was part of the threat to expose, then, if the 
jury believed such conspiracy existed everything done and 
said by one principal is chargeable to the other and each is 
responsible for the other. If either one directly or indirectly 
threatens to accuse to get money and if the jury believes a 
comq>iracy originated by them existed it is their duty to find 
Mrs. Hirsch guilty. 

Ifeie suspicion is not sufiScient for a verdict, there must be 
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evidence strong enongh to exclude every other reasonable 
hSTOthesis. 

It is immaterial whether the prosecutor was guilty of adult* 
ery or not. Even if the jriry believe that the improper rela- 
tions did take place, nevertheless if Mrs. TTirseh and Cook 
took advantage of that fact to extort money Iheae two people 
conspired illegally and it is the duty of the jury to find her 
guilty. 

If a man suspects that a crime is about to he perpetrated 
he has a right to use all legal means to expose the crime and 
protect himself. If the jur>' believe there was a eonspimey 
in this case Mr. Candler had a right to get Forrest Adair or 
any one else to assist him in exposing the crime. No exj*ress 
demand for money is necessary to render the defendant gnihy 
of blackmail if their conduct was such as to impress Mr. 
Candler or Mr. Adair as being equal to a demand. Tlie law 
says extort and not demand. 

If there was no conspiracy to begin with and Cook caught 
Mrs. Hirseh in the act and subsequently charged Mr. Camller 
with the crime of adultery and Mrs. ITirseh submitted in tho 
accusation and .joined him in making the aeeusation and from 
then on acted with him, if any aeeusation was made, she is 
equally guilty. The def.uidants need not Vgin n.s conspirators 
if pending the completion of the crime they lH*eom<; eon- 
spirators. If you believe beyond a reasonable doubt that 
Mrs. Hiisch and Cook were engaged in a conspiracy to extort 
money from Mr. Candler it is your duty to bring a verdict 

of guilty. . » * *1. 

It is my duty to charge the jury that law is made for tha 

whole state; for white and black, old and young, man and 
woman, good and bad. That the law is no respeetor of per- 
sons; that if there was sufficient vason to withhold punish- 
ment from the guilty party provision had been made which 
would authorize application for r^•prie^e or paw ou * 

proper department in the state eBT>itol. That the jury must 
not move to conviction with the idea of subsequent pardon. 

The fact that the defendant is h woirian has nothini? to do 
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with fhe case as far as her guilt or innocence was concerned. 
The jniy must not allow the position of the prosecutor as 
mayor, his power or past record to influence them. 

THE VERDICT AND SENTENCE. 

The Jury retired and after an absence of 25 minutes, re- 
turned into Court with a verdict of OuHty, 

Mr, Russell asked for a poll of the jury and the clerk 
called each man’s name and he stood and was questioned as 
to whether that was his verdict, all twelve answering in the 
affirmative. 

JxTDOE Hill said he found it somewhat difficult to decide 
what to do. The apparent poor health, type and breeding 
of the prisoner precluded the possibility of placing her upon 
the public roads or at hard labor. 

He would therefore sentence her to serve twelve months c ' 
Milledgeville at the state farm, and at the end of her prison 
term to pay a fine of $1,000. 
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THE NARRATIVE. 

In Angost, 1832, the American brigr Mexican, which waa 
owned by one of the leadin^r merchants of Salem, Maasachu* 
setts, sailed from that place for Rio Janeiro, havinf;' on hoar<1 
a valuable cargo and over twenty thousand dollars in siweie. 
About the same time, the ship Panda, with a Spanish captain 
and crew, set sail from Havana on a slaving expedition. They 
met in the South Atlantic. The Panda oviThanled the Mex- 
ican, fired, when within gunshot, and the Mexican hove to. 
Then some of the crew of the Panda boardinl the Mexican, 
took from her all the money they could find, fastened the offi- 
cers and sailors of the Mexican below, and H<’t fire to her. 

The pirates had neglected to fasten the cabin skylight, so 
that the crew of the brig raised it, and when they saw that 
the slaver vras at a sufficient distance, they put the fire out 
and returned home. The slaver proc«-*Mle«l to the coast of 
Africa, and while there the officers of the Itritish man-of-war 
Curlew heard of the capture of the Sfexican, and as the Pan- 
da answered the description of the vessfd that captured her, 
its enminaTMlftr took all of her crcw he could lay his hands on, 
carried them to England, then brought them to Salem, where 
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the 7 were all jailed, and taken subsequently to Boston where 
all of them but one, who had committed suicide while in prig, 
on, were put on trial before a Federal Court, presided over 
by Mr. Justice Story, for piracy. 

The evidence was pretty conclusive as to their identity, but 
some of them — the cook, Ferrer; the cabin boy, Costa, and the 
three sailors: Guzman, Portana and Velazquez, the jur^t' 
thought might have acted under the compulsion of the oth- 
ers, and so found them not guilty. But seven of the Span- 
iards, Gibert, the captain ; De Soto, the mate, and Ruiz, Boy- 
ga, Castillo, Garcia and Montenegro, were convicted of piracy 
and sentenced to death. But the jury in returning their ver- 
dict recommended the mate De Soto to the merciful consid- 
eration of the Gtovemment “because of his generous, noble 
and self-sacrificing conduct in saving the lives of more than 
seventy human beings, the passengers and crew of the ship 
Minerva,” an incident which was brought to their attention 
during the trial. And the wife of one of the counsel went to 
the President and told him the story of heroism, which so 
impressed the chief executive that he gave fhe mate a full 
pardon. As for the others, Boyga cut his throat and Ruiz 
pretended to be insane. But it was decided that he was 
sha mming and with Boyga, sitting in a chair, the six pirates 
were hanged at the Leverett street jail in Boston. 


THE TRIAL.* 


In the UiUted States Circuit Court, Boston, Massachusetts, 
Novemb&r, 1834. 


Hon. Joseph Stobt, ® ) 
Hon. John Davis,* ) 


Judges. 


Early in the month of June, 1834, intelligence reached this coun- 
try, that the British brig of war Curlew, Capt. Trotter, while cruis- 


^Bibliography. ‘“A Report of the Trial of Pedro ffibcrt,Be^ 
nardo De Soto, Francisco Ruiz, Nicola Costa, Antonio 7 

uel Boyga, Domingo De Guzman, Juan Antonio Portana, 
Castillo, Angel Garcia, Jose Vela^nez, and Juan Montenep® 

Jose Basilic Do Castro, before the Unit^ States Circuit Court, 
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ing Africa for j»lavcrs, had fallen in with, and cap* 

tured, the Spanish schooner Panda, and that sincral of the crew 
of that vessel had been identified ns the peisons who roblied the 
brig Mexican, of Salem, on the 20th of Se))teiul>er. 1S;12, while on 
her voyage from that i>ort to Rio .laucii-o. A jiart of the crew had 
been secured and taken to England, tlic remainder liavimr escaped 
to the shore, where they were ]>ri»U‘cieil hv ilie natives. 

On the 26t1i of August, tlie Britisli gun-brig Savage arrived in 
the harbor of Saltmi, having on bonr^l the fnllowing prisoners: /Vdro 
Gibert, master mariner: Ifcnianht i/r Stifr., rntmis^o Bui;, 
NicolQ Costa, Antonio hvrrvr, Mtwiitl Houtfa, Ihyminffit tie tiuTman, 
Juan Antonio Portana, Manuel ( astillo, Aiofel tiarcia, Jose Vala;- 
q%tez, and J%ian Montenepro, otherwise railed Jose ftasiho tie Castro^ 
and Juan DelparJo. Delgardo coininiftetl suicide in Salem jail. 
Her commander. Lieutenant Loncy. waiti'd upon the authorities of 

.*in Indictment Charging Them witli tlie 1'onnni.ssiofi (»r an Act of 
Pirac 3 ‘, on Board the Brig Mexican, of Salem; containing a full 
statement of the Testimony, and the Argiinu'iit^ of the t'niinsel on 
Both Sides, the Tharge of tlie Court, l^rononncinJ hy tlie lion, .hidge 
Story, and the Verdict of the Jury, with an .Vppendix containing 
several Documents never belorc* pnhli'slied. By a ('ongrcssicmal 
Stenographer. Boston: Russell, (>di<»n»e & ^Metcalf. Brovidtuicc: 
Marshall Brown & Co. Portland: Colinan iV Cliishnhn. Salem; 
John M. Ives. IS.'W.*’ 

*^‘A Full and Accurate Account — engravings. Trial of the 
Twelve Spanish Pirates of the Schooner B.'iikIii, a tininen Slaver 
for Robbery and Piracx' Committed on Board the Brig Mexican, 
20lh Sept., *18:12. Baston: PubH.»«hed hv Tx-nniel (iidliver, 82 Stats 
street. 18:14.'* 

On the title page is an engraving of the hlack King at (*aps 
Lopez, who protected the crew' of the Panda and A Pirate's I^»ng 
Knife. The other illustratums an» The Batida standing Ihnuigh 
the Bahama Channel; The Mate Begging His Life; Antonio Ferrer, 
the Tattooed Cook; The Panda at Anc)H)r on the River Nazareth; 
Biirjdng the Monev on the Bcacli at Cape T-ojk'z; The l^irates Con- 
cealed in the Wood.s Behind Cape Lopez; (bie of the Boxw of 
Dollars; Explosion of the Panda; A Kitid of Knife Csed hy Slav- 
ers; Inhabitants of the Island of Ferimndt» Po; Bernardo De Solo; 
Don Pedro Gibert; Ruiz leaving the Panda after Applying the 
Sloxv Match; Natives Carrying two of the T'iratw up the River 
Nazareth; The Pirates Carr>'ing Rum on Shore to Piirehn-^e Slaves; 
Antonio on the Top-gallant Mast; The Carpenter Ayiplying t he 
Match to the Bag of Powder in the Magazine; Blunt i hart of the 
Coast of Africa Showing the Haunts of the Prriit««. 

“Half a Century with Judges and Lawyers. By Joseph A. Wil- 
lard. Boston and* New York: Honghton-MifMiii & Company. The 
Riverside Press, Cambridge. 1806.** 

* See 1 Am. St. Tr. 44. 

• See 1 Am. St. Tr. 44. 
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Sdem, and after the usual formalities, surimidered his diarge into 
thdr hands; stating that the En^ish government •waived their rirtt 
to ^ and punish the prisoners, in fhvor of the United States 
against whom the principal offense had been eonunitted. ’ 

A prima^ examination was hdd in the Town TTnH 
Judge Davis, presiding; and the prisoners were directed to be 
transferred to the jail at Boston, there to await their trial at the 
October term of the United States Circuit Court. This was done 
and on the 23d of October they were brought up at Boston ar- 
raigned, furnished with copies, in Spanish and EngT iatt , of the in- 
dictment found against tiiem, and allowed three days to consider 
and determine upon their pleas. At the expiration of that time 
they again appeared before the court, and severally pleaded not 
gnut;^. Their pleas were then recorded, and the 11th of November 
appointed as the day of trial.^ 

November 11. 

The indictment charged that the prisoners on the High 
Seas, on the twentieth September, 1832, did piratically board 
a United States merchant brig, the Mexican, assault the cap- 
tain, and carry off from the ship the sum of $20,000. 

Andrew Dunlap,^ United States District Attorney, for the 
Government. 

D. L. ChUd* and O. S. Milliard' for the Prisoners. 

*“The trial was at the <fld Masonic Temple, the building now 
occupied ^ B. H. Steams & Co., on the comer of Tremont street 
and Temple place.” Willard: “Half a Century with Judges and 
L&'wyGTSv^^ 

• Dunlap, Andrew. (1794-1836.) Bom Salem, Mass.; grad- 
uated Harvard, 1813; admitted to the Bar in Salem and removed 
to Boston, 1820; United States District Attorney, 1829-1835; author 
of “Fourth of July Orations” (1819, 1822) ; “Speech in Defense of 
Ahner Eneeland” (1834); “Admiralty Practice in CSvil Cases” 
(1836, 1850). 

• Child, David Lee. (1794-1874). Bom West Boyleston, Mass.; 
graduated Harvard, 1817; sub-master Boston Latin School; Se^ 
tary of Le^tioiiy Lisbon^ 1820 \ fought in Spain against the French ; 
returned to America in 1824, studied law and was admitted to the 
Bar; went to Belgium to study the beet-su^ industry and intro- 
duced the manufacture of beet root sugar into the Un^d StMcs 
in 1836, for which he received a silver medal; e^tor Masmehu- 
setts Journal,” 1830; elected to Massachusetts Legis^ure and “u- 
demned annexation of Texas in a pamphlet entitled Na^b s yne- 
yard,” from whidi Jtdin Quincy Adams obtained many of the fac - 
for his speeches in Congress on the Texan quMtion; was an ear > 
member of the Now England Anti-Slavery Society and 

letters and artides on slaveiy; edited with his wife the 
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One bundled end fifty jurors were in sttendsnee, under tbe 
venire previously issued. 

Ceptun Oibeiki and his mate Bernardo de Soto, tbrouirti their 

Slavery Standard” in New York (184a-lB44). Died in Wavlaad, 
Maas. 

V Hilliard, George Stillman. {1808-1879). Bom Marhiss, 
Me.; graduated Harxard. A. B. (1828), A. M. (1831), Ll^ B. 
(1832), LL. D. (1857), Trinify ColU'go: ndmitted to Boston Bar, 
1833; joint editor with George Ri]>Iey of the **i*hristinn Register,” 
1833; joint editor with Charles Sniuner of tlie ••Jurist": wlitor of 
“Boston Courier,” 185(5-18(il ) ; State Senator and mend>er of State 
Constitutional Convention. 1850; City Solicitor (Boston). 1854- 
1856; United States District Attorney (Mass.), 1800-1870; h««sulea 
addresses, essays and reviews, he w*is the author of numerous pub- 
lications. Died at Boston. Mr. Willard in his “Half a Century 
with Judges and Lawyers” (Boston: lloiurhton-MitDiii & Co. 1896), 
says: At No. 4 Court street, Boston, many distingnislied lawyers 
had their odiees. T copy here a slip which was pasted on the outer 
door: “In 1837, here were found Rufus Choate and V, B. Crown- 
inshield (partners), Charles Sumner and Oectrgi^ S. llilliartl (part- 
ners), Theophiltis Parsons and William G. Stevens, llonice Mann, 
Edward O. luring, Benjamin Guild, Luther S. Cushing, Jolm O. 
Sargent, P. W. (^handler, John Codman, T, P. Clinndler, John A. 
Andrew, and others.” When Mr. George S. Hilliard left the liiiild- 
ing in 1856, he bade farewell to No. 4 in these graceful lines: 

“The child that in the cradle slept. 

When first upon the stairs 1 stepped, 

Now strongly stalks neros.s tlie^ land. 

With beard on chin and vole, in hand. 

“And 1 have passed from summer’s prime 
To autumn’s solM*r shadowy time. 

And left the throbs and known the strife, 

That slowly rear the dome of life. 

“T hear no more the well-known feet. 

The kindly loriks n«i more I greet; 

But ere I part from iiuinlwr four, 

T leave my blessings at the door.” 

George S. Hilliard, who was the daintiest and most suave of men, 
was trying a case in wdiieh the opposing eouiisid s^>ngh^ to recover 
for services in exhibiting a panorama, when the following occurre<i : 
Mr. Hilliard: “How* long a time does it take to unndl a pano- 
rama t” Witness (the owner): “That depends upon the audi- 
ence.” Hilliard: “What do you pay a man per tiini the 

panorama T” Witness; “Tcm dollars or fiflivn dollars. Hilliard: 
"Seems to me that is pretty hiph; 1 think 1 should like to awrk for 
that." 'Witness: “Well, the next time J have a panorama ni hirs 
yer.” 
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senior counsel, Mr. Child, availed themselves largely of their right 
to object to the jurors, as called by the clerk; chaUenging the full 
number (twenty) allowed by law. The following jurors were even- 
tually selected, impanelled and sworn: Jeremiah Washburn, Charles 
Hudson, Leavitt Corbett, John Beals, Joseph Kelley, Anthony 
Kelley, Isaac Wise, Thacher R. Raymond, Charles Lawrence, Wil- 
liam Knight, Peter Brigham and Jacob H. Bates. 

Mf. Child addressed the Court in relation to a motion which he 
had formerly made respecting the log-book of the Panda (the 
alleged piratical schooner), and read an affidavit from the mate of 
the Panda and others, stating that the log-book was in the posses- 
sion of certain parties in Portsmouth, England ; that the manifestos 
of the cargo, etc., of the Panda were also at the Havanas and might 
be had by sending for them. He requested time in order that these 
necessary documents might be procured. 

The CoTTRT overruled the motion, on the ground that it could issue 
no process which would be effective in procuring the papers alluded 
to; it had no authority in Great Britain. On a former occasion, it 
had also been stated by an English officer, who would appear as a 
witness, and who was one of those who boarded the Panda, that the 
log-book of that vessel had never been discovered. 

Mr. Child^s motion to have the prisoners tried separately, was also 
overruled. 


MB. DlTNIiAP'S OPENING. 

Jifr. Dunlap I Gentlemen of the jury. This is a solemn, 
and also an nnnsnal scene. Here are twelve men, strangers 
to our country and to our language, indicted for a heinous 
offense, and now before you for life or death. They are in- 
dicted for a daring crime, and a flagrant violation of the 
laws, not only of this, but of every other civilized people. 
They are accused of piracy, which is an offense punishable 
by all nations, as well as by the particular government 
against which it has been committed. I shall first, gentle- 
men, give you an outline of the commission of the act with 
which the prisoners are charged, and then briefly state to you 
the law in relation to such act. 

The brig Mexican, belonging to Salem, and owned by one 
of the most eminent merchants of that place, having on board 
a valuable cargo and twenty thousand dollars in specie, sailed 
from Salem for Eio Janeiro on the 29th of August, 1832, un- 
der the command of Capt. Butman. While quietly pursuing 
her voyage over the common pathway of nations, and having 
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arrived in 33 deg. N. let. and 34, 30, W. Ion. she fell in with 
a anspieiona looking vessel from which she made manv efforts 
but unsuccessfully, to escape. This vessel, a schoomr, hav. 
mg come up with the Mexican, fired a gun, and the eapUin 
of the latter, seeing that the schooner was armed with one long 
and two small guns, and that her decks were crowded with 
men, felt himself obliged to submit, and accordingly hove to. 
He was then hailed, and ordered to come on lioard tin* strange 
vessel, which mandate he obc\ved in his own Imat ; but on 
reaching the schooner, five men jumped into the l)oat and or- 
dered it to be rowed back to the brig. On arriving on board 
the brig, they directed the captain to accompany them into 
the cabin, where, brandishing their knives, threatening and 
beating him, they compelled him to acknowliKlge and give up 
the money which was in his possession. A communication 
was then made with their companions on lioard the schooner, 
vrho sent a launch and carried away the treasim*. The party 
on board the Mexican then left, after confining the crew Ik*- 
low, breaking the compasses, and destroying the rigging and 
tackle. They also set fire to the camboose, in which they 
placed a tub of combustibles, and lowered the mainsail in 
such a way that it would speedily ignite. A short time after- 
wards, however, the captain contrived to get upon deck, and 
extinguished the fire Ix'fore it had caught the mainsail. They 
then repaired their damages as well as they were able, and 
returned to Salem, where they arrivKl on the 2nd of OetolaT. 
Information of what had taken place was imniKiiately dis- 
seminated throughout this and other eountries, and n*ached 
the coast of Africa, where Capt. Trotter, commanding the 
British brig of war Curlew, was tlicn cruising. Circum- 
stances led that gentleman to believe that the schooner Pan- 
da, then lying in the river Nazareth, was the vessel which 
had captured the Mexican. He immediately, therefore, pro- 
ceeded to take measures against her. These measures re- 
sulted in the capture of the Panda, but the escape, for the 
time, of her crew. No ship’s papers or log-book were found 
on board of her, although dil^ntly sought for; and, owing 



706 


X AMERICAN STATE TRIALS. 


to some accident, she shortlj afterwards blew up, thereby 
killing several of the Curlew’s men. Capt. Trotter then sailed 
to other ports, still making efforts to discover the crew of 
the Panda, and at last succeeded in arresting ^e individuals 
now present. 

One of these men, named Perez, had been received as 
State’s evidence, and two other persons, Portuguese, who had 
served on board the Panda, but had not been concerned in 
the robbery of the Mexican, would also appear and give their 
testimony. 

Mr. Dunlap paid a high compliment to the British govern- 
ment and navy, for the perseverance manifested in ferreting 
out the individuals concerned in this act of piracy, and for 
the feelings of courtesy and godd tHII which had dictated the 
transfer of the prisoners to this country, instead of at once 
subjecting them, as might have been justly done, to trial and 
punishment in England. He then cited to the jury the law 
of the TTnited States in relation to piracy. 


THE WITNESSES FOR THE PROSECUTION. 


Joseph Peabody. Am sole own- 
er of the brig Mexican; shipped 
on boafd ten boxes, each contain- 
ing $2000 when the brig sailed 
from Salem on' 29th August, 
1832; next time I saw her was 
forty-two days after; have fre- 
quently made the voyage from 
Salem to Havana; believe a ves- 
sel sailing from the former place, 
on 29th August, for Rio Janeiro, 
would meet another sailing on 
the 20th from the latter place, 
in lat. 33, Ion. 3^30, where the 
piracy was committed. 

Capt. John Groves Butman. 
Am master of the brig Mexican, 
of Salem; sailed from that port 
29th Ahgost, 1832; had on board 
$20,000 in ten boxes, containing 
$2000 each. On the 20th of Sep- ^ 
tember, fell in, lat. 33, Ion. 34^, 


with a schooner, about 4 in the 
mornin^looked like a Balti- 
more clipper — ^had a low, long, 
straight hull — ^when it became 
quite light, found her on our 
weather quarter, standing from 
us; she then tacked and passed 
to windward of us — ^between 9 
and 10 she was on our weather 
bow; about 10, tacked and eu' 
deavored to escape from her — 
did not like her looks-^aw a 
man at the mast-head looking out 
— ^thought her a very suspicious 
looking vessel. About ten min- 
utes after he set his square sail, 
and came directly down upon us 
-^when within gun-shot he fired 
a gun to leewaiS — we then hove 
to. Firing a gun is the usual 
signal to heave to. Saw a great 
number of men on board, and 
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that he had two long guns; there 
was also something covert up 
amidships, can’t say whether it 
was a gun or not — asked where 
we were from and whither we 
were bound — told him — he then 
asked what our cargo was — said 
it w’as saltpetre and ten. He then 
ordered me to come on board the 
schooner. The crew of the 
schooner w-ere on deck at this 
time — I should lliink in number 
they amounted to about fifty or 
sixty men — lowercul my boat, or- 
dered four men into her. went in 
myself, and rowed townnls the 
schooner — we steered for the 
gangway, but were direct e<l to go 
towards the fore-chains. 1 did 
so, and held on by the chain.^. 
when five of the sclioonerV men 
jumped into t)ie boat, and or- 
dered me to row back to the brig. 
When w'e got on board the brig, 
they directed me to go into the 
cr%biii, wliich 1 did, and two or 
three of them followed. Two of 
them presented their knives to 
my breast, and demn tided the 
money that was on board tlic ves- 
.<aol — ^vas alnrme<l, and told iliein 
where it was. The pirates or- 
dered the crew to get I he money 
np immediately — b«»:itirnr them 
with the h.ahdles of their kniv€*s, 
because they did not work fast 
enough. The boxes containing 
the -money were marked V, and 
were handed on deck ns they 
were got up from the run. The 
knives used by the pirat<*s were 
large. The men said 1 liad more 
money, and went searching alajut 
— one of tliem said if they found 
more money, they would cut my 
throat — short time afterwards, 
another came dowm, and insisted 
that I bad more money — -he had 
my speaking-tumytet in his 
hand, and beat me with it se- 


verely. A shon time after, saw 
their boat going towards the 
schwuier, with the boxes. Tn 
about fifttnm minutes a boat full 
of tlieni came back again — about 
twelve ill all — heanl them jump 
on d«M»k, cb»se the cabin doors 
and the after-hatch way — heart! a 
great noise, as if the yanls were 
coming down — smelled smoke 
shortly afterwards; thiMi smw 
them, from the enhin window, go 
to their vessel — they had my Imat 
ninl one of my spars with them. 
They hoisted in their own boat, 
and scuttled mine, as she filled 
with wafer immcdiaielv after 
they I'ast her oflT. The schooner 
then tnadc sail from the brig; 
got up out of the c.'ihin skylight, 
whieli they had neglected to fas- 
ten — found every thing in ilisor- 
der, the rigging, yards, etc., fiy- 
iiig about-- all t)u‘ running-rig- 
ging ntul balliards were cut 
away. The sails were also cut to 
pieces — the uiainsnil was hang- 
ing over the caboose, the nsif of 
which was on firi— found a tub 
of tarred ri»f»c yarns in tlie ca- 
boose if we liad luU come upon 
deck at thi‘< niouicnt, the caboose 
would have set the luaiiisail on 
tire, and then nothing could have 
sjivefi tin* xcs^ii*! ; coidd not swear 
that any of the men now pres«mt 
were those who boarded tlic Mex- 
ican — saw atid rccogniw*d a man 
who landed wbli tlie^e prisoneni 
- saw him at the Town Hall, at 
Salem. The man to whom I al- 
lude recently coniinitled suicide 
iti jail. Ilt^ was one fif the two 
who drew their knivfS on me in 
the cabin. 

rross-e.rrtwinc//. The schooner 
was about one hundred and fifty 
tons burden, of I lie Halfimore 
build. There an* many of thia 
Hort vcKsels engaged in the 
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Havana and African trade. The 
gems were of brass, think they 
were long twelve pounders. 

Benjamin Brown Bead. Am 
mate of the Mexican. At four 
A. M. came on deck, and was told 
of the circumstance by the bm- 
ond mate — ^when he told me this, 
I asked him if he could still see 
the vessel he spoke of — ^he said, 
No — asked him for the glass, 
went with it on the forecastle 
and saw the schooner. She was 
then standing towards us — ^went 
below and cdled the eaptain — 
thought she might want to hail 
us — Captain came up and staid 
till daylight. The schooner was 
then coming up with us rapidly 
— ^we shortly saw her plainly — 
she appeared to be full of men — 
Capt. Butman at first thought 
they were not men, but the dead- 
«yeR of the lower rigging— -went 
about our work as ^ usual, not 
paying much attention to the 
schooner. At half past seven, 
however, finding that she la^ a 
great deal nearer to the wind 
than we could, and that she 
sailed almost as fast again as we 
did, we began to notice her 
movements, and Capt. Butman 
said he should like to tack and 
try to get away from her— we 
did so, and stood to the west for 
half an hour; suspected the 
schooner from the number of 
men she had on board, and from 
her manoeuvres; told the captain 
I thought it would be of no use 
to attempt to hide the money, as 
all our crew knew that it was on 
board. While we were talking, 
the second mate came down, and 
said the schooner was chasing us. 
We went on dedk^ and the second 
mate said the schooner had just 
fired a gun; we saw the smoke, 
and she was just then setting her 


square-sail; consulted what was 
best to be done, and at last 
thought it best to heave to, 
knowing it would be of no use to 
attempt an escape. Capt. But- 
man ordered the colors to be 
hoisted and the main-topsail 
backed; saw the men very thick 
upon her forecastle, from* which 
we were hailed. Saw knives un- 
der the sleeves of their jackets 
when they came on deck— they 
drew them — ^they were long, 
Spanish knives. One of them di- 
rected the captain to go down 
into the cabin, and followed him 
with two others. Captain had 
not been down long, before he 
called to me and told me to bring 
all hands aft. The three men 
then came up from the cabin, 
pointed their knives at us, and 
directed us to go down one at a 
time. WTien all the crew were in 
the cabin, the three men came 
down also, and told us to get up 
the money quickly — ^they struck 
us with their knives, because 
they thought we were not quick 
enough — ^we could not get the 
money up quicker, in conse- 
quence of being flustered and 
alarmed by their conduct. As 
fast as the boxes were brought 
up, they were carried up on 
deck. After th^ were all got 
up, one of the pirates hailed the 
schooner, and said there was 
plenty of money on hoard the 
brig, and also said^ something 
about the launch: immediately 
a^erwards saw the launch com- 
ing from the schooner — the 
mon^ was put in, and carried 
on board the schooner. They 
ransacked every place in the ves- 
sel, seeking for more money. 
The boatswain told me to go for- 
ward, kicked me into the mre- 
eastle, and placed a man to keep 
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1&6 there. He came hack, and 
asked me where my watch was, 
but before I had time to tell him, 
he had it out of my pocket ; then 
asked me where my money was. 
It was hidden, but I told him 
I would bring it; he took the 
money, and told me to stay in 
the forecastle. 1 heard the ^at- 
swain asking the captain for hU 
chronometer. Captain said he 
had none. Boatswain then 
caught up the speaking-trumpet, 
and gave the captain such a blow 
as broke it almost to pieces. He 
then ordered me on deck, and 
kicked me down again into the 
forecastle, and told me not to 
come up. Staid a few moments: 
he then called me up, took me 
aft, and pitched me into the 
cabin. The crew were all fas- 
tened below’. Saw’ the |»iratcs 
launching onr yards into the 
water; heard the topsail yard 
coming dowrn, and that tlicy 
w’ere cutting the rigging — they 
used an axe. Staid till all w'as 
rjuiet ; saw’ the boat go to the 
schooner for the last time; saw* 
them hoist our yards on Imard, 
and then make sail; then got out 
through the cabin skylight; 
found everything cut to pieces, 
and the boom going from side to 
side. The caboose? was on fire, 
and in the inside found a barrel 
containing a quantity of tarred 
ropt^-yarn, and a pot of tar. If 
we had not got out when w’c did, 
the mainsail would have .soon 
been on fire. Should not think 
the fire could have been extin- 
guished. Have seen some of the 
men since. Two of them 1 am 
sure were on board our brig, and 
am confident respecting another 
one. 

(Here the witness went up to 
and laid his hand upon Fran- 


«scu Htiuc and Manuel Boyga* 
The interpreter translated to‘ the 
prisoner what the w’ltnims had 
stated, and they both denied that 
they had ever been on board the 
Mexican.) 

Do not sec here the third per- 
son I had spoken of. Saw him 
at Salem, when the prisoners 
were exanune<l there. 

Cross^fjramined, Do not w- 
member how Knir. wa.s dress^. 
He had 4>n a jacket ; cannot recol- 
lect what was the color, or what 
he had on his lien d -enn not call 
to mind the dross of Boyga. The 
schooners guns wen* short guns. 
Among the men who came on 
hoard from the schooner was the 
hoatsAvain ; was nbcuit five feet in 
height, stout and wore large 
whiskers; had a huneli on hta 
nose. 

Xnv. 

HrHftimln Larrom, Was tnie 
of tlie crew of the Mexican when 
she was hotirded hy the pirates. 
Saw one of tiicin at Salem smiie 
time ftgti. 

(The \viln«'ss here went up, 
placed Ills ha ml upon Hiii/. the 
earpcntcr. ami said, I Isdieve tliia 
is the man.) 

This man came t«) the brig in 
the first party fnirn the sclusmer. 

Cross-r.Kimiunl. Was in onr 
Iwml when she went tin* first time 
to the schooner. Stayed wliero 
I was to hail the boat — heard a 
noise on deck - -tlwmghl they wen» 
murdering the crew — drew the 
boat ahead of the hrig, and hid 
myself then*- ^li*! in it sec any of 
the pirates hiil tlie five who eanio 
in our boat. The hr>nt.swain of 
the .scluHiner wjis among them — 
he might he from five f4*ei. four 
to five feet six inches high — was 
of a dark complexion— think he 
had straiglM hair — do not remem- 
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ber the shape of his nose — think 
he wore a blue jacket— he was a 
middle-sized man, not very stout. 
When I saw Ruiz at Salem, did 
not tell any one at the time that 
I recognized him. Think there 
might be about sixty men on 
board the schooner when we were 
boarded by them. 

(The Counsel for the prisoners 
here called upon the witness to 
look the prisoner Ruiz in the 
face, and say upon his oath 
whether that was one of the men 
who came on board the' Mexican. 
The witness said he could not 
swear to him.) 

To the District Attorney. Rec- 
ognize the prisoner Ruiz, the mo- 
ment I saw him at Salem.' Cap- 
tain and^ mate only had given 
their testimony at Salem. No one 
had been examined before I saw 
them. Never spoke to any one 
in the street about him. 

John Battis. Recognize in the 
court two of the pirates on board 
the Mexican. (Witness placed 
his hand on Ruiz and Boyga.) 
First saw Ruiz at the companion- 
way of the Mexican. Saw him 
next standing guard at the fore- 
castle. 

Cross-examined. Was seven- 
teen at the time the Mexican was 
boarded. Was the Captain’s 
boy. Five men came on board 
from the schooner in our boat. 
Three men went below with the 
Captain in the cabin, and two 
remained on deck-r-these two 
were Ruiz and Boyga. Have not 
talked with the crew of the Mexi- 
can about these men in particu- 
lar. First recognized them oh 
board the Savage at Salem. Told 
a great many that I recognized 
them — cannot tell who in partic- 
ular, there were so many. There 
were a great many I knew on 


board the Savage. Did not tell 
them that I knew these meii in 
particular— merely said that I 
recognized some of them. 

Was alarmed when the pirates 
began to abuse us, and when I 
saw toeir taives; was not much 
afraid before. Should think 
there were fifty men on board 
the schooner; believe she had a 
carved head, painted white— 
could not exactly say what it was. 
She was painted black with a 
white streak. Ruiz had on a tar- 
paulin hat; cannot say whether 
he had a jacket or not; he had on 
duck pantaloons and a checked 
shirt. Remember the boatswain 
—should think he was about five 
feet high. He had a straight 
nose, with a bunch on the right 
side of it; had no whiskers, and 
was not very stout. 

Thomas Fuller. Was of the 
crew of the Mexican; 1 identify 
Ruiz. (Witness went up to him 
and struck him rather rudely up- 
on the shoulder. Ruiz imnie- 
^ately started up, and protested 
indignantly and with much ges- 
ticulation against such conduct. 
He ought not, he said, to be thus 
treated in the tribunal. The rest 
of the prisoners also arose from 
their seats, and evinced much ex- 
citement. They were at last paci- 
fied by the interpreter, and the 
examination proceeded.) 

Recollect Ruiz perfectly well. 
Saw him beat our stewa^ with 
a batten. Went with our captain 
in the boat. Saw the pirates in 
our cabin and fore-peak — saw six 
or eight pirates on -deck — ^Ruiz 
among them, and another with 
him, five feet two or three inches 
in height, dark complexion, long 
nose, had a crooked Roman nose ; 
had on a white felt hat; had 
jacket, but don’t know the color. 
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Think Ruis had on a blue jaeket 
and cap ; 'when he came on board, 
told his comrades to pet some- 
thing. Pirates hailed us in pood 
English; could uiulersiaiid them 
readily; language rather foreign 
accent. First saw the men on 
deck of Mexican : saw them after- 
wards in gaol. First recognized 
Ruiz the dry he was brought up 
here; mentioned it to no person. 
Do not feel any nsentmenr 
against Ruiz more than the rest. 

Benjam!n Danirh. Was one 
of the crew of the ^Mexican wlien 


she w^as boarded; have seen some 
of the pirates sinee: saw them in 
this courthouse yesterday. Saw 
them at a previous examination. 
(Witness here pointetl 4iut Ruiz.) 
Can^t tell in what part of our 
vessel I saw him; saw him sev- 
eral times; am sure Ruiz is the 
man; he came on board in onr 
boat with the first party. 

Cross-exammfifL Feel sure that 
man was one of those who roblied 
the Mexican. Saw a man among 
them called the boatswain; cant 
reeolleet bow he was dreswd, ex- 
cept that he bad a dark incket. 
Do not know what sort of a nose 
the boatswain bad. Roatswain 
bad whiskers. (*annr»t tell what 
dress Ruiz wore, or wliereaboufs 
in the brig 1 saw him; be wa** 
driving us round the deck with 
the others. Two of the pirate- 
remained on deck, and three re- 
mained Vlow. Was mnrh 
friphtened and flustered; feel 
ronfident, nevertheless, tliat Bui* 
■was one of the men ii'ho hf^*’ j 
us. Am a-wnre that his Me ™'- 
ponds on the tesult of this trial. 

Thomas Charles Brnr^f RMfl'Ij/ 
(colored). Was cook on hoart 
the Mexican when she was rob^ 
—think I have sec-n two of the 
men since who committed the roi>- 


bery ; was lying along some spars 
in such a position that I could 
see all who came on iKUinl — the 
piraiis did not disturb me at 
first. 

(Witness here pointed out the 
black coiik of the Panda (An- 
tonio Ferrer 1 and Manuel Boy ga. 
a"s the individuals he rcHH>g- 
nized.) 

FcriXT was on lainrd the 
schooner, and Boyga cniiie in the 
honf to tVi» Mexican. (Fcrn'r) 
w*as otj the lop gallant yard of 
the .«^i*hooncr, which was some- 
linics k'cry near to the Mexican— 
not fiirtlicr from her than the 
distance from one side 4*f the 
court to the other. The schooner 
sometimes came so iM»ar tla* hrig 
that I could SIM' the tattooing ou 
FerrerV face. 

John IrCirtA (colored). Was 
steward of thi* Mexican: have 
siMMi some of the pirates since 
the rohlwry. 

(Witness here went «p to RniZ. 
the carpenter, and laid his hand 
upon his sliouldcrf and said, this 
is one of them. I 

Ruiz beat me on the half deck 
with an oaken batlen, Im'ciium? 1 
would not show hint where the 
motley was. 

Crnsn-t’.rtiwSnrih If 1 snoiiia 
see anv of the othei>, doiri tliiiik 
I should know them- probably 
mitrhl know the Imatswain. 

Jonetih Pern. Wiik on. of the 
,.mv ..I the I’aiHin «• <hr 
the TohlH>rv WHS roinniilted on 
IwKird the Mexienn. ll«v«‘ turned 
SlateV evlilenee. (I’revioiiiily to 
tieinp iilaei'd oti the wtjinil he^ WM 
infonned hy the Court that if he 
told “the truth, U»e whole tnitli, 
and nolhinp hut the truth, he 
would not himwlf l>e pro.-^^ 
hut that if be appke m 
iinv n«i»eci faleely, he would fdr. 
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feit all daimfl to favor, and be 
eonaidered in the same light as 
the prisoners at the bar. He was 
then sworn upon a Bible, authen- 
ticated by the Catholic bishop of 
this place, and permitted, through 
the medium of the interpreter, to 
commence his testimony.) 

' I was bom at Marguer- 
ita, twenty-two years ago. Was 
last in the Havana, 2 years and 
9 months since; shipped at 
that time on board the Panda, 
Capt. Oibert — ^Bernardo de Soto 
was mate, and the prisoners now 
present formed part of the crew 
— ^there were thirty men in i^. 
Francisco Ruiz was carpenter of 
the schooner. When they passed 
the Moro Castle, in sailing from 
the harbor, they were hailed and 
asked what schooner, and where 
bound, etc. The reply was, "The 
Panda, to St. Thomas.” This was 
20th or 26th of August. 

On the outward passage, we 
spoke first a carvette, and then 
the Mexican, on the 25th of Sep- 
tember. It was the second mate’s 
watch — ^the captain was asleep at 
the time, but got up and ordered 
the schooner to go about and 
stand for the brig as soon as it 
became more light was in the 
foretop. About 8 in the morning 
the .^erican brig altered her 
course, and stood south as at first 
— the wind was moderate, and 
the sea smooth — the Panda then 
set her squaresail and steered for 
the brig — ^when they neared her, 
a sailor went forward and fired a 
musket — the brig then hove to, 
and hoisted the American flag — 
the schooner hoisted the Colum- 
bian flag— they sung out to the 
brig in English, and inquired 
where she came from, and where 
she was bound — the reply was, 
"from Boston into Rio Janeiro” — 


a sailor who spoke English hailed 
the brig— the boat of the brig 
came to the schooner with four 
men and one officer. 

The third mote, the boatswain 
the carpenter, and one sailor then 
jumped into her, and proceeded 
to the brig. 

(Witness being asked if any 
of these four men were now in 
the court, upon which he pointed 
out Ruiz. The latter immediate- 
ly started from his seat, shook 
his fist at Perez, and in loud and 
paroionate tones, declared him a 
traitor, a liar and a rogue.) 

The third mate ran away at 
Nazareth, the boatswain died at 
Fernando Po, and the sailor, 
named Manuel Delgardo, died in 
gaol at Boston. The third mate 
then took up the speaking- 
trumpet, and sung out to the Cap- 
tain, "There is plenty of what you 
want, and what you are looking 
for; there are $20,000 on board, 
in ten boxes, by the ship’s pa^ 
pers.” The boatswain also held 
up a handful of dollars, which 
he afterwards threw into the sea. 
The captain said, "Very well, 
very well, let her be well 
searched, and bring it all on 
hoard.” 

They brought ten boxes of 
money from the brig — saw it with 
my own eyes, from the foretop — 
it was brought by the American 
boat, which was towed by that of 
the schooner — ^the boats then re- 
turned to the brig, and came off 
again shortly afterwards with 
two spars, a keg of butter and 
some fowls. They then went back 
again on board the brig, cut away 
the halyards and sails, and let the 
yards run down — one of the 
schooner’s men also got up into 
the top and stabbed the belly of 
the maiiitopsail. I looked so much 
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at the brig that Captain Oibert 
was angry and sent another man 
into the maintop to keep a look- 
ont with me. Shortly after saw 
a sail, and sung out to the cap- 
tain, who asked her where she 
was — said astern of the Ameri- 
can brig, and so near that 1 could 
see her three masts. On the fore- 
castle of tlie American brig, saw 
one of the schooner’s men keep- 
ing guard, with a handspike in 
his hand. Captain sung out, 
^^Take them out of the forecastle, 
and shut them up in the cabin.” 
The third mate had a sword, the 
other men knives — they clmse<l 
the brig’s crew into the cabin, 
and shut them up under a pad- 
lock. Heard it said afterwards 
that a smoke was made to sulfo- 
cate them. After tlie hatches 
were all shut, the schooner’s men 
started from the brig for our 
own vessel, carried the brig’s 
boat with them, and scuttled her. 
The boxes taken from the brig 
were marked wdth a letter — can- 
not say w’hcthcr it w’as a P or a 
D. The scliooner w’ent to 
Prince’s Island, from which she 
came shortly afterwards in great 
haste, and w’ns run on shore at 
Cape Lopez, near the river Naza- 
reth. Aeted as the eaptaiu’s ser- 
vant, and when the captain ar- 
rived at Nazareth, I set the table 
for him in a room above stairs. 
There heard the captain and b<jal- 
swain talking together. The for- 
mer said he had been obliged to 
fly from Prinee’s Island in eon- 
sequenee of news of the Ameri- 
can brig affair having reached 
that place. lie had jHirchasi^l 
1^50 -worth of provisions, but had 
come away witliout them. The 
captain came from Prince’s Is- 
lands ill February, and remained 
at Nazareth four months, at the 


ri3 

expiration of which time the 
English eauie up the river in 
boats. As soon as they were 
wn, the ear]ienter (Ruizl, went 
into the cabin of the Panda, took 
up the after scuttle, and put a 
match to a keg or nag of pin- 
powder. The crew then went on 
shore, and tlie car|>enter followed 
s^ii after in a canoe, taking with 
him the ship’s papers. They all 
went to tlie barracks (huts where 
they kept tlie slaves). The Kng- 
lish lc>ok the schooner off wiih 
them to sea, but returned in fif- 
teen days, when the English com- 
mander ciunc on shore and dc- 
mnndcMl of the African king thet 
he sliould pve up at least the 
captain and carpenter of the 
Patula, if none others of the 
crew. The king, however, re- 
fused. and tlie English then Is'- 
gnn to fire upon the town from 
the pivot gun of the Panda, This 
gnn was a twelve or sixtetui 
pounder (hras*<), and she had be* 
sides two small carronndi*s. Dur- 
ing the tiring, the schooner t«Mil; 
tire. The English went away in 
three days. After this, the numey 
taken from tlie Mexirnii was liiil 
in a barrel on the beach, on the 
right hand side — did not kimw, 
at the lime, whether nil the money 
w^as hidden, hern use an order 
came from the captain to go into 
the hush, ftir I lie English were 
coming in their boats — they iifler- 
w’ards tt»ok the nn»ney up and 
buried it again at t’apc l-#opeJt — 
they went f<ir it again in a few 
duy:s by order of the ca]>inin — 
five of them went, all now' pres- 
ent. I was one of the niitiiber. 
1 and Castillo dug up the money 
and the others b<‘gaii to count it 
I told them they had no^ time to 
count the money, to which they 
replied that they bad the cap- 
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tain’s orders to count out $5^000, 
and leave it there for him. We 
left the $5,000, and took away 
$6,000, which was all that re- 
mained. This sum was divided 
amon^ us. We were told that the 
captain was going to divide it, 
and that if each man did not go 
and get his share there would be 
the devil to pay. I was not taken, 
but surrendered myself volun- 
tarily at Fernando Po. The boat- 
swain, four seamen and myself 
went to Fernando Po. Three of 
them are now in courts Delgardo 
cut his throat in this city, and 
the boatswain died — ^they were 
taken from Fernando Po, to- 
wards the Island of Ascension, 
where they found the rest of the 
prisoners. I and four more were 
taken to England in a schooner — 
the rest followed in the Curlew, 
and from England they were 
all brought to the United States, 
in His Majesty’s biig-of-war 
Savage. 

Nov. 13. 

Perez, cross-examined. The 
Panda’s cargo consisted of new 
rum, 30 bales of cloth, 250 mus- 
kets, 250 barrels of powder, 
knives, necklaces, cutlasses, flints, 
axes. I shipped for $20 per 
month as an ordinary. The sea- 
men had $25; cannot read or 
write; do not know what course 
the Panda was steering when she 
fell in with the Mexican; do not 
understand navigation ; pivot 
gun of the Panda was placed 
abaft the mainmast. After the 
crew of the brig was driven into 
the cabin, Guzman was sent to 
keep a look out in the maintop; 
I was in the foretop; the cook 
(Antonio Ferrer) was not sent 
to look out, but stayed in his gal- 
ley. The Panda ran away from 
the sail seen just after robbing 


the Mexican. Lost sight of the 
ship about 4 in the afternoon. It 
was thought she was a ship of 
war. Saw; the captain of the 
Panda take a pistol away from 
the third mate, which he had 
brought from the Mexican, and 
throw it overboard, saying he 
wanted no such a thing on board 
his vessel; only wanted money. 
Did not see the watch brought 
on board by the boatswain^ 
heard he brought one, and a piece 
of duck. They took four oars 
out of the bri^s boat, and then 
scuttled her with an axe. Those 
who went on board the American 
brig at flrst, were armed; the 
third mate with a sword, and the 
rest with long Spanish knives— 
the blades of tha<?e knives were 
ground very sharp like daggers. 
The Spanish sailors usually 
scoop out a little of the back pari 
of the knife near the point, and 
then sharpen the point. It is 
customary to give the men jack- 
knives, but they bring their own 
long knives in their bags. 

(The witness here pointed out 
those of the prisoners who went 
on board the Mexican, who were 
now present in court, and said 
that the rest were dead.) 

They were thirteen in all. As 
fast as they came from the 
schooner the captain sent others 
in their place. ^ Capt. ^ Oibert 
hailed the American brig, and 
ordered his men to take her crew 
from the forecastle and shut them 
up in the cabin. Castillo told 
me that a smoke was made to 
suffocate them. Did not see any 
Are. The boatswain had a scar 
on his nose; wound had bt?cn 
large, but was healed. Don’t re- 
member whether, his nose was 
straight or crooked. It 
a negro’s nose (pointing to rcr- 
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rer*s), but a lon^ nose. His Imir 
was black and curly. If boat- 
swain were alive/ every one 
would know him by the cut* across 
liis iiase. He was about the mid- 
dle size; sometimes wore a straw 
bat; sometimes a ca]); ;;oiierally 
wore a light felt hat, with low 
round crown; never saw other 
f::lt bats on board the schooner. 
Don't know what sln>es lie wore 
at the time; sometimes wore ytd- 
low, and sonietiines black shoes; 
crew wore shoes of bnlli colors; 
yellow ^lloes are mr.de of un- 
tanned skin; sIum's sold for six 
and eight rials (tHiurl to seventy 
five cents and one dollar) in 
Havana. Don’t remernher wliat 
shoes Boyga w'ore; the olliceis 
wore black shoos; one or two of 
the men also had black shot's. Dti 
not rememVier whether the boats- 
wain wore u jacket or not, on the 
day of the robbery. He was a 
poor man, and could not sifford 


to wear a .iiukc; at sea. The 
sailors on Imard (Sititieaineii st*U 
doni wear jackets, hnt take one 
witli them, nsnally, in case they 
should go ashore at any port. 
Do not kin»w wliat color the 
jackers were iliat lh«» sailors 
woiv, as 1 «iid not look partim- 
hirly at their lir.ck.s. Do nut n*- 
inendHT \vli<‘tlicr any of the 
crt'W wore nioiikey jackt'ts 
wlieti they went on board the 
Mexican. Boatswain bail a jack- 
et, black. Kniy., the carpenter, 
had a pair of Nankin trowset^ 
-think he had a cape on. 
The day we boarded the Mextc.’in 
the captain ordered us to shift 
about ; some to wear bats, nml 
soini* to wear caps; cannot reiul 
Spanish, t'oidd distinirnish the 
Idler on the boxi's brought from 
the Mtfxicnn, becaiisi* 1 know four 
letters of the alphabet, l\ D, O 
and r. 


Peres hero became iiiipresswl with the iilea tha» the c|in‘stions he 
w’as asked were jjut with a view to make him eriiiniinle hiiiiHelf, and 
got into a state of great exeilenieiit. He spoke in loinl and rapid 
tones, struck his breast and the rail of the stand in which he was 
plai'od several limes with g«?at violenee, and said he wnnled to tell 
how the captain had divided the money, and made liim and others 
take it. His object was to «»xciilpate iiimscdf. The C’orirr w’as thrown 
into great confusion, and was unable, for a c<insidernble lime, to stop 
the voice of the witness. ID* w:is at last taken onl, and being in a 
state of great exhaustion, refreshment w'as proeiired for him. 

The CornT remarked that if the witness imagined be was enminitt- 
ing himself, in an.sw'enng tlic questions of Mr. Child, that delusion 
ought to be removed from his mind. 

Mr, Child objected, on the ground Hint if the w5tni*»H was under 
the impression alluded to, he w^as still bmind to speak tlie trnlli, and 
he thought that, possessing as the eoniiM?! tor the prisoners did, sueh 
feeble materials for the defen.se, having no witnesses, they ought to 
be allowed the benefit of any thing that might fall from llie witniws 
under the existing state of his mind. . , j , 

The District Attorney said the honor of the government had been 
pledged to the witness that if he spoke the truth, no harm should re- 
sult to him. He thought it therefore his duty, both as wanleil hiin- 
self and the government, to do away with any such delusion as tliat 
wbieh now rest^ on the mind of the witness. 
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Mr. Child here expressed hixnsdf very strongly in rdation to the 
officer for the government and the court He said he had never wit- 
nessed such an exercise of the power of the powerful against the 
weak, and stated that, from the most careful examination, he had 
become convinced of the innocence of the prisoners, and believed them 
to be victims of one of the vilest plots that had ever been invented. 

Mr. Dunlap said he should not suffer personal feelings to influence 
him. in this matter. It hadf been his desire upon this, as on all other 
occasions, to give the prisoners a fair trial, and he left the counsel 
for the prsoners to say whether if he had been disposed to have taken 
advantage against them, he had not had an opportunity of doing so. 
He did not deny the right of counsel to cmestion the witness, or even 
to lay traps to catch him — to see if he had spoken falsely; but he did 
wifidi the witness to understand that this was not done by the govern- 
ment, who had pledgcd-itself to bear him harmless. If the impies- 
sions under which the witness was laboring were not cleared up, he 
would believe that he was dealing with a faithless government; the 
anchor which bound him to the government would be broken, and he 
would act and speak accordingly. 

After much further discussion it was agreed' that the witness should 
be apprized of the true state of the ease, which was accordingly done, 
and the cross-examination then proceeded. 

Left the brig at 11 or 12 Prince’s Island two bales of 
o’clock; first went aboai^ of her handkerchiefs, two frock coats, 
about 8; nothing was said of the which cost $26 each, a piece of 
money taken from her till after Ouinea cloth, and some black and 
the English took the schooner; green paint. The paint, cloth, 
carried it away then from the and one of the frock coats were 
place where it was first buried, intended as a present for the 
There were only $11,000 of the African king. The $4,000 in the 
remainder, the captain had $4,000 captain’s trunk were buried in 
in his trunk, the rest had been the yard of the negro interpreter, 
spent for provisions and other when the English came up in 
articles. their boats and took the schooner. 

The captain brought from Castillo helped me carry it. Boy- 
Prince’s Island a patent lever ga, Castillo, Guzman and myself, 
watch and a dressing case, the afterwards went to Cape Lopez 
two cost $800. The dressing case for the $11,000, which we had 
contained a silver wash basin; he carried there and buried when tlie 
also brought two bales of to- English came up the river Naza- 
bacco ; all was bought with the reth in their boats ; took the bags 
money taken from the Mexican, out, and the others counted the 

^^en the Panda left Havana money. Made as much haste as 
she had not on board so much as possible, as the mosquitoes were 
a quarter of a cent; I was cap- biting my hands. $5,000 were 
tain’s servant, and overhauled buried for the captain. Bo^ra 
everything belonging to him and Guzman buried the 
thoroughly. The mate had $15, The money was. in caiwas na^, 
which he kept in his own hands, and buried about half a ya 
Capt. Gibert also brought from deep. The money was dug p 
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four or five days after it had 
been carried to Cape Lopez. It 
was buried at first before the 
schooner was taken, and tc- 
mained buried till after Uie Eng:- 
lish took ber. The captain then 
sent word that all hands should 
rnn away, as the Engrlisli were 
comini; after them. The money 
that was buried at Nazareth re- 
mained there about four months. 
Part of it was carried of! and 
buried among: the mountains. 
Never beard of this money after- 
wards, as I and five others grot on 
board a boat and started for Fer- 
nando Po. Before reaching: the 
last named place threw all the 
money overboard. Was |^r- 
Buaded to do this by the boat- 
swain ; be said that if we carried 
it with us it would prove our 
condemnation. The money was 
divided by Capt. Qibcrt. He 
grave the mate $2,400; I received 
only $250. The captain called me 
to him; he was sitting: on the 
floor with the money by his side. 
He said he grave me money to 
buy clothes with, and that I migrht 
gro; as I had been wanting: to gro 
for some time. Wlien T saw the 
captain he had a knife in his 
bosom. Think he intended to kill 
all who refused to take their share 
of the money. He grave the boat- 
swain $500; Garcia, $400; Cas- 
tillo $250; Montenegro $250 and 
Delgrardo $.300. Don’t know 
whether others of the crew grot 
any or not. All who went in the 
boat with me to Fernando Po had 
their money in bagrs. Placed the 
money in the bottom of the boat 
for ballast. 

When first landed on the beach 
at Nazareth, the third mate ran 
away. Captain sent him $1000. 
The carpenter carried the money 
to him. Sent it to the negro in- 


twpreJw’* hut, viiitlier third 
iMte had fled. Afterwards saw 
the money in the hut; saw the 
mate there also, who said that 
the captain had sent the money 
to him. Wlien the sch<Htner was 
run ashore at Nazareth, the cai»- 
tain told them if they were cap- 
tured by the English to say iJicy 
lieloninni to a Spanish brigr that 
had been cast away. All the 
■wajn^s 1 ever receiveil f rom 
Capt. Gibert was a month’s ad- 
vance before he left Havana. Had 
w‘n*ed on hisird the 1'andn for 
nine months and a half; have no 
doubt if 1 had not taken my 
share of the division I w’oiild 
have been stabbed. 

Captain had $4,000 in his 
trunk, .$5,000 which was left tor 
him at (\ipe Lopez, and what 
remained of the $(>.0(H) which 
were divided otnong myself and 
others. Do not know how much 
remained of the $0,000. There 
was no rule of division among 
the crew of the Panda. The cap- 
tain was sole owner of the ves- 
sel and did as he liked. Angel 
Garcia had .$400. and I only 
$250; Hupfiose because he was a 
working man and I only a boy. 
At Fernando Po told about the 
money that was hid at Cape 
Ijopez and in tlie inter|ireter's 
yard. 1 and five others went in 
a boat from Nazareth to Fer- 
nando Po— all changed their 
names. Slopped at Camerone on 
the way; there was an English 
ship trading there; went on 
board of her, and said tliey be- 
longed to a vessel that had been 
cast away; said this, that they 
mig^t not be suspected of having 
money. It was the captain who 
ordered the Panda to be blown 
up in the river Nazareth. When 
the carpenter came ashore from 
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her ib the canoei he (the captain) 
asked why she had not been 
blown up; the carpenter said he 
did not know why an explosion 
had not taken place. The cap- 
tain and mate asked him why he 
had not bursted a barrel of pow- 
der ever the deck, loaded a gun, 
tied a fish-line to the lock and 
pnlled it when he come off in the 
eaiioe. The cabin scuttle* leads 
down into the magazine. 

Sixty negroes had been bought 
with the. cargo of the Panda, and 
the remainder had been .^nt off 
to.-biiy more. Captain said he 
intended to take 450. The na- 
tives were against the English'. 
Captain of the Panda asked tlie 
African king to let a guard of 
negroes stand upon the beach, 
armed wUh muskets to prevent 
the E^nglish from landing. When 
I reached Fernando Po asked if 
1 .. belonged to the Panda, and 
said, no; but when they put me 
under oath I confessed. All the 
rest denied until the boatswain 
being confronted with a Portu- 
guese, confessed. They were 
then examined before Governor 
i^ichols, the captmn of the Eng- 
lish boat that brought them to 
Fernando Po, and some clerks. 
When I told them about the $20,- 
000 taken from the Mexican, one 
of the clerks, who had an Ameri- 
can paper in his hand, said, “very 
true, very true.” Before T left 
Nazareth, a Portuguese pilot boat 
left that place to coax Capt. Gi- 


bert to Prince’s Island that he 
might be caught. They told me 
if I did not tell all about the 
matter I would be hung; my 
heart failed me and I confessed* 
Delgardo also confessed a short 
time afterwards. The governor 
told Delgardo he need not be 
afraid, for he would write to 
England and get his pardon. 
Captain Trotter was present at 
these examinations. The rest of 
the crew were in the hospital; 
I was in the hospital when the 
boatswain of the Panda died. 
Presents or money were never 
offered to Delgardo to make liim 
confess. His own fear made him 
tell ail ; he was told if he spoke 
truly he might get off with a 
short imprisonment. 

Nov, 11. 

Peres. I did not cnmie here 
bribed by any one. Domingo 
Gunman had confessed on board 
the English vessel, that they had 
robbed two vessels, one besides 
the Mexican ; in the former, how- 
ever, they got no money ; do not 
know of any indnerments being 
held out to Delgardo, to make 
him confess. He confessed with- 
out the English saying a word to 
him. When Delgardo saw the 
corpse of the boatsw^ain, he did 
not. say : God forgive me for the 
fal^ witness I have borne 
against you ; do not rememher 
whether I said at Fernando Po 
that I could not read or write; 
said BO at Salem. 


Mr. Child here gave Perez the indictment to read, and he read a 
part of it with greater facility than he did the previous day. Mr. 
ChDd then wished him to write. The Court said that the counsel 
for the prisoners had no right to put the witness to this tot. 1 oc 
District Attorney asked that the experiment be permitted to be macie, 
under the proviso that the witnto should not be called upon to wn e 
bis 6^ name, as many men could write that, who could wnte noi - 
ing else. Perez then caine down from the^stand and took up the i>e i 
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the assertion that he could not write. He was asked, he 
^ ^ the gOT^ment at Fernando Po to sipi his name to the 
depoeition he mde there, but he could not do it, and was therefora 
told to make hia mark. Witness here made an effort to write, but 
finding he eould not, threw down the pen in despair. The I'ot'ar 
wished it to be understood that this trial of the witness, althoniHi 
permitted, could not be legally called for by the )irisoner*s counsel. 


Cross - exammation continuetl. 
Did not distrust Capt. Trottcr*s 
promises to me at Fernando Po, 
and say 1 only made my mark 
that 1 might thereafter disavow 
it as my signature. Was asked 
hy Capt. Gibert and the mate, 
when in prison in Kngland, if 1 
had signed my deposition at Fer- 
nando Po; said I had made a 
mark, and they then said: 
matter, you must deny every- 
thing.” ilave eon versed with tlie 
hlaek cook of the Panda, An- 
tonio Ferrer. Told tlie cook at 
Plj’month while they were con- 
fined on board a seventy-four 
there, that the captain wanted me 
to deny everything, so that he 
(the cajdain) might himself turn 
State’s evidence, and hang all 
the crew, Cajitain and mate 
tried several times to in d nee me 
to deny everything. Out of ten 
words ‘ of English can i»erhaT»s 
understand five; was in Salem 
when the crew of the Mexican 
testified; saw the eaptain and 
cook of that vessel; heard them 
talking and coilld not under- 
stand them ; saw them making 
signs and pointing out the pris- 
oners whom they knew — think I 

- - tiif, 


cOBiesseu ub IV... 
asked to identify mv mark at tfte 
bottom of the deposition made at 
Fernando Po; did not recognize 
any oihen but the captain, there 


weye so nuiny wliite jH^ople pnw- 
ent, and white peojde are so 
much like eacli other. The ves- 
sel in which the cujMain and mate 
went fnmi Xnznrclli was uftcr- 
wiinis II prize to the Piirlcw; 1 h- 
lievp she was given up after- 
wards ns a had prize; don’t know 
wliotiicr slie was taken hern use 
she had ] urates on hoard. She 
was r(‘len.<ed in England about 
twelve or thirteen days before we 
left for Ameriea; do not know 
whetlier ('apt. Trotter told when 
we reached England that he had 
pirates on board; saw stune Eng- 
lish newspapers, never read them, 
none of tJie crew of tlie Pamla 
except myself were ever per- 
luilled to go a! large; Casiillo 
went in the hnal once, to carry 
an oflieer on shore, ('apt Tr»it- 
ter did not put the mute and cap- 
tain of the Panda in irons. They 
were all shut up in a room to- 
gether. After fa line time an order 
came for them to la* permitted to 
walk the deek, Dclgarflo was 
with me; was handciilTed to 
him wlien they came n.shon‘ at. 
Salem. Papt. Gihert used to go 
on deek in his chains; any of tlie 
prisoners might do this. Wien 
Castillo wen! on slmre with the 

■ -■ tel if* 


and was never moved into the 
harb»»r; never heard of any one 
offering to asaist them to ewsa|Ni, 
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never. They were not permitted 
to speak to any one except in the 
presence of a sentinel. On board 
the Panda was a sailor who could 
speak English, his name was Per- 
ico; he was a fat white man; do 
not know his country; he died 
on Ix>ard the schooner. Perico 
was a Spaniard, but had sailed 
on board an American brig. The 
powder of the Panda was stowed 


in her hold at Havana; I had not 
been concerned in the war be- 
tween Spain and her colonies. 
Have been on board both Danish 
and French merchantmen. Do 
not know who was the command- 
er of the Spanish forces during 
the Columbian war. Never Inew 
Ceneral Morillo. Never sensed 
on board any man-of-war. 


Perez on seeing some papers between Messrs. Hilliard and Child, 
the counsel for the prisoners, expressed a fear that something was 
going wrong; but on being informed by the interpreter that the two 
gentlemen were connected in the case, he became satisfied. He was 
directed to be removed for a few minutes, and on his return the cross- 
examination proceeded, but he soon lost all patience, and with much 
gesticulation and energy, protested that he would not answer any 
more questions, being certain that they were dictated by the prisoners. 
He was at last, however, induced to continue his statements. 


Was on board a Spanish 
schooner as cabin boy during the 
war between Spain and Colum- 
bia. During the time of Morillo 
was taken prisoner in a brig 
called the Eagle and carried into 
Havana. Brig was taken because 
she had slaves on board. Nicholas 
Costa was cabin boy on board the 
Eagle, and afterwards on board 
the Panda. Black boy (Antonio 
Ferrer) belonged to Maracaibo; 
never told him to say he was a 
slave. Don’t know whether he is 
a slave or not. Knew him to be 
an African, by the marks on his 
face. Have heard others say that 
he was a slave. His name is put 
in the roll as bom in the Havana. 
Was not aware when I shipped 
that the Panda was going on 
a piratical cmise. All vessels 
leaving Havana for the coast of 
Africa are examined by the Gen- 
eral of Marines. Panda and 
crew were not examined; don’t 
know reason why she was not. 
Delgardo came from Spain in 


company with me. If I had 
known the Captain of the Panda, 
would sooner have stayed on 
shore and eaten dirt than have 
gone with him. Did not know 
Panda had any guns on board 
when I shipped. When she was 
in river Nazareth, carpenter car- 
ried all her papers on shore and 
gave them to the captain. Never 
knew what became of them after- 
wards. Wlien Panda left Hav- 
ana she bore a Spanish fiag. Her 
papers were all good. Can’t tell 
whether Panda was or was not 
boarded by officers when off Hav- 
ana. An English ship was rob- 
bed by the crew of the Panda 
previously to the robbery of the 
Mexican. Most implicit oMi- 
ence was paid to Capt. Gibert 
by the crew of the Panda. Don t 
think the crew feared him, but 
obeyed all his orders. The Eng- 
lish corvette was robbed about 
eight days after wo left Havana; 
ch as ed her some time before we 
came up with her. On coming 
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up, Capt. Qibert hailed the Enj?- 
liah captain and ordered liim to 
come on board. The latter said 
hiB boat leaked so badly, would 
not be able to keep her afloat. 
Capt. Gibert a#rain told the Eng- 
lish captain to come on board 
quickly. The Enjrliah then 
launched their boat, and the cap- 
tain, boatswain and two men 
came on board the scliooner. The 
corvette was robbed of five Croats, 
one cheese, several eases of ]>re- 
8er\’es, cordials, etc., and two 
half coils of rigrgrinp:. No other 
piracy was committed after the 
robbery of the Mexican. Capt. 
Gibert often expressed a wish to 
sink a Spanish vessel lyinp: at 
Petty Sestos. Made prepara- 
tions, but did not do it, because 
the sea ran so hifrh. Never re- 
ceived any money in En^rland 
from Captain Trotter; the Span- 
ish consul at Pl>Tnout]i tried to 
make me confess that I had been 
bribed. 

Did not get a good deal of 
rum at Fernando Po; had no 
money to pet it; never eonfe.wd 
that 1 was dmnk at the time I 
made my deposition, and the 
scoundrel who says T wn.s is a 
liar I Prisoners at Fernando Po 
confessed that they had robbed 
an English eor\’ette as well ns the 
Mexican, and that they took away 
from her several monkey jacket.s. 
shirts and the cabin curtains. The 
money boxes and baps taken from 
the Mexican contained about a 
thousand dollars eacb,^ and were 
made of something like velvet. 

When the money was taken 
out of the boxes it was put into 
bags made of dark coarse linen, 
these bags rotted, and others 
were made to receive the money; 
the boxes were thrown overboard 
when emptied; do not know what 


sort of wood the boxes were made 
of; the captain took the money 
up and shook it round in bags, 
to see if tliere was any yellow 
money among it ; did not go close 
to the boxes, but thought 1 saw 
something black like iron round 
the edge of eneh; they were 
counting tlie money all the time 
T was in the foretop; it was 
all spread out on the eompanioii 
way. 

Genrifp IF, Quentin. Am an 
officer in the Koval Navy of 
Great llritnin; hold the rank of 
Masters Assistant (i. e. midship- 
man). ^ Cafiie to the United 
States in tlie Savage, an English 
ten-gnu brig. All the prisoners 
now present came with me. Ar- 
rived at Salem on the 22d Aug- 
ust. Was ]»revi»nsly in the Cur- 
lew, commanded by Henry Dun- 
das Trotter; left the Cape of 
Good Hope in Jnrniary, 1H*12, for 
the Const of Africa. Arrived at 
Prince’s Island nhniit March. 
Wliile there re<‘eived information 
in May, 1R3.1, of the robliery of 
the brig Mexiejin, by a vessel an- 
swering the description of a 
sehooner then lying in the river 
Nazareth. Sailed immediately 
for the latter ]>lare, and arrived 
there 4th .Tune. Three boata, 
containing in all forty men and 
eomnianded by (’apt Trotter, 
went up the river. #Tnst after 
daylight crf»t sight of her at an- 
chor; pulled ill shore to avoid be- 
ing sr*en; when we came within 
a mile of her, hoisted the Ilritish 
eolors. Sofiii as lhe> saw ns they 
took to their boats and made 
for the shore, excepting one man, 
Mid he soon after left in a canoe. 
Capt. Trotter chased them with 
his own boat only, but could not 
come up with them, and there- 
fore returned to the achooner, 
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wliicli we fonnd on fire; was the 
first that boarded her. The first 
thing we did was to put out the 
fire which we found in the maga- 
zine below the cabin fioor. One 
of our men went down and fo^d 
a quantity of cotton and brim- 
stone bumingi also a slow match 
ignited and communicating with 
the magazine. The magazine 
contained fourteen or sixteen 

? uarter casks of powder; looked 
or the ship's papers and log- 
book; did not find them. We 
then bent the schooner’s sails, and 
went up the river. Had the ves- 
sel in our possession ten or 
twelve days; she was a long, low, 
two topsail schooner; she was 
sharp, and her masts raked a 
great deal; her figure-head was 
cut off; no name on her stern; 
her deck was that of a slaver, 
with a grated hatchway. Tried to 
get possession of the crew, but 
could not. When we left the 
river, we took an inventory of 
everything there was on board; 
then sailed for Cape Lopez, 
where the schooner blew up ; was 
supposed that a spark of fire got 
into the magazine. We lost two 
officers and two men. She had a 
long brass pivot gun abaft the 
mainmast, and two short carron- 
ades; a six and a nine pounder. 
We got one of the Panda’s crew 
before we left the river (Simon 
Domingo, the Portuguese). We 
took four Portuguese after- 
wards; one of them (Antonio 
Silvers) and the man first taken 
(Domingo), came with me in the 
Savage, and are now in Boston. 
A boat was sent up to the Afri- 
can king, and he promised to 
give the prisoners np. When we 
went for them the next morning, 
the Prince came down and said 
they should be brought to us as 


soon as Hhe sun had gone to din- 
ner’ (12 o’clock). The men, how- 
ever, were never sent. We se- 
cured five of the Panda’s crew 
at Fernando Po— and the cap- 
tain, the boy (Costa), Velazquez 
and cook at Capo Lopez. They 
were kept on board the Curlew 
during the cruise, and then sent 
to England. Four or five were 
apprehended at St. Thomas. The 
prisoners were taken first to Ply- 
mouth, and lastly to Portsmouth, 
from which place they were 
brought to the United States. 

Croaa^examined, The Esi)er- 
anza was taken on suspicion of 
aiding the crew of the Panda; 
have heard that she carried some 
of the prisoners and their money 
to Fernando Po. Two or three 
of the crew of the Esperanza 
were taken to Portsmouth, and 
some landed elsewhere. Don’t 
know whether the vessel was 
libelled in England; don’t know 
whether she was announced as a 
pirate. The Esperanza carried 
the English flag and pennant 
some time after her capture. Tt 
is customary to hoist the Eng- 
lish flag when we take a prize, 
but not the pennant. No Eng- 
lish officer has a right to hoist 
the pennant on any prize. Don’t 
think the arrival of the prison- 
ers was announced in England. 
Some of them were in irons on 
board the Curlew. Two of them 
went ashore with me in a boat — 
Castillo and Garcia were the 
men. One of our men was wdth 
them when I left the boat, but 
got drunk while I was away. 
Castillo and Garcia might have 
run away if they liked, hut I 
think they would been speedily 
retaken, as they did not know 
the language; gave them some- 
thing to drink; they rowed me 
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ashore. Don't think Peres was 
in the host ; there were only two 
of the prisoners^ and they were 
the men whom I have mentioned. 
Remember g^oinp: to tlie river 
Bona in the Curlew. Some of 
the prisoners were on board the 
Esperanza, and others on board 
the Curlew. The mate, the car- 
penter^ and three others were in 
irons. Captain of the Panda 
did some translation.^ for Cap- 
tain Trotter; Captain Trotter 
mi;rht have re^mled iiiin with 
wine and brandy. When we were 
in the River Bona, Die K^pemnsa 
prot apround rather less than a 
mile from the sliore: a prreat 
many of onr hands h:ul ; 7 one up 
the river in boats; fourteen or 
fifteen only remained on lumnl. 
Don't know whether all the 
prisoners were on hoard her at 
the time. They assisted onr men 
readily in prettiiitr her afloat 
apain. Do not think the prison- 
ers ontnumbend onr men. While 
at Nazareth^ consider we were in 
some dnnprer from the natives — 
ean’l tell whether it was by the 
iriteree.ssion of the eafHaiii and 
mate of the Panda that f'nptain 
Trotter was not killed. A seareh 
w'as made to find the money tak- 
en from the Mexiean, but it was 
nnsueeessfiil. Cnf itiiin Trotter 
reeovered .$(183 of it at ('ape 
Lopez. I know of no plaee 
wliere slaves cannot be purehai^ 
for mcmey, except injr in the in- 
terior. The natives take the 
dollars to tlie Eiiprlish merchants, 
and get goods. 

The principal object of the 
Curlew was the eaptim* of slav- 
ers. Four years is not an ex- 
traordinary’ cruise for such a ves- 
sel os the Curlew. All the men 
belonging to the Curlew ^ and 
Panda were sent ashore. Prison- 


m were guarded by sentinels} 
they were allowed to* go into the 
skirts of the town. Don*! know 
whether prisoners were in irons; 
did not see irons on them; did 
not see them gi> ashore. Saw the 
captain and mate of the Panda 
in irons on board the Curlew. 
Do not know whether the senti* 
nets *were placed to piard tlie 
English crew as well as the t>ria* 
oners. Cannot say whetlier there 
was any part of the crew of the 
Curlew appointed especially to 
perform guard duty. 

Ascension i.s a small island, 
perhaps 14 or ir> miles in eir- 
eumfcrence, ('iirlew's |ieoplo 
were mostly emfdoyed about the 
vessel; some alhiweil to go ashore 
when they ehwe; don't know 
what they did on shore. There 
were about four hundred soldiers 
in the town— also a few boats be- 
longing to the island, and our 
own bout lying on the In^ach. A 
sentry was sttithmed at the end 
of the wharf. No bont-s in any 
other part of the town; there are 
no lioats owned by the inliabi- 
tnnts; a guard frt»m the gar- 
rison is eon.stnntly stationed 
over the boats ; wharf ftirnis part 
of the fortiflentioMK. ('aptain 
Trotter diil not eniise after n 

F rizt> to n*pl.aee tlie Panda, that 
know of. He (('aptain Trot- 
ter) could not refiirii to Kiig- 
land witlioiit orders; nin sure of 
this; did not show me his sailing 
orders; was mil arensf oined to 
do so. Think there art* about 
four hundred inliaiiitnnts in As- 
cension; they rfiside in two parts 
of the island. Pr?«onen!i ooiild 
not have procured a boat to leave 
the island, unless they cut down 
a tree and made one for them- 
selves. Prisoners never tried to 
eseajie, to my knowledge. Onoe» 



724 


X. AMERICAN STATE TRIALS. 


wliile in Cape Lopez, we had 
more prisoners than men of our 
own; there was then some ap- 
pearance of a rising among the 
prisoners; never at any other 
time. 

TV^hile at Cape Lopez, Captain 
Trotter and some of our men 
were taken prisoners by the Af- 
rican king — ^were taken on Sun- 
day and kept^ till Wednesday— it 
required considerable negotiation 
to get them free — Captain Trot- 
ter was never anxious on account 
of l&e capture of the Panda or 
the Esperanza — was in Fernan- 
do Po when Perez was examined 
— Captain Trotter, in company 
with the surgeon and interpreter, 
examined all the prisoners — ^no 
offers or promises were made to 
any one, to induce them to tes- 
tify against the crew of the Pan- 
da — Captain Trotter said noth- 
ing about his liability to respond 
for the loss of the Panda; Pan- 
da’s cargo consisted of 60 or 70 


bags of rice and farina together 
16 or 17 qr. casks of powder, 2 
casks of American bread, a few 
barrels of pork and beef, and a 
small quantity of other provis- 
ions; a few muskets, one pair of 
pistols, and some cutlasses were 
also found on board; think Cap- 
tain Trotter transmitted all the 
money taken from the Panda or 
her crew to the Treasurer of the 
Navy — ^no division was made of 
it — ^had there been, should have 
received a share The cook (Fer- 
rer) had no inducement offered 
him to make him testify— don’t 
know Jose Perez’s state as re- 
gards intoxication, while he was 
examined — know nothing of the 
boatswain’s death — four prison- 
ers were taken by Captain Trot- 
ter in River Nazareth; one died, 
don’t recollect his name, and one 
de^rted — one was discharged ; 
prisoners were never urged by 
Captain Trotter to give their 
depositions, that I know of. 


George H. Quentin. Found a 
XT. S. ensign and pennant on 
board the Panda, when she was 
captured; also two Spanish and 
one French ensign. There was 
no firing at the Panda — a musket 
or two was discharged at the 
men who left her in a canoe, and 
that was all — the fire was not re- 
turned — ^have no knowledge ^ of 
any feeling of hostility existing 
on the part of the crew of the 
Panda towards the English — the 
guns of the Panda were never 
fired at the negro canoes— re- 
member some of our men being 
flogged, but it was for insolence 
and drunkenness — am sure that 


Novemher 15. 

the pivot gun was not fired at 
the negro canoes — the men 
broached a cask of rum, of 
which there were eight or nine 
casks on board — the inventory 
and duplicate taken on board the 
Panda were both destroyed — the 
officers killed on board the Pan- 
da, by the explosion, were named 
Percy and Johnson — ^the gunner, 
a marine and a mulatto boy, 
were also killed — there were per- 
haps twenty-five persons on 
board the Panda, when she mew 
up—was between the brig Cur- 
lew and the schooner when the 
explosion took place. 


Mr. Child asking a question of the witness. nuestion 

The Court remarked the gentleman had answered that quesiio 

sfore. 
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Mr. Child. We do not know gentle or simple here. 

JrncK Story. If there is aught except iotiahle in my usage of 
the word gentlenuiii, 1 will use the word man, althougli 1 consider 
that all pr«st*nt are entitled to the former ap|K*llatton. 


C ross-examination continued. 
Do not know whether the powder 
which was ]t]acoil in the cabin to 
blow up the vessel was in a bag 
or not ; saw* a bag hauled up ; al- 
so a match still burning; the 
name of the man who first went, 
down is Trumbull; know^ noth- 
ing of Trumbuirs having n*- 
fus(d to swear that tliere was a 
match in the cabin — did not find 
a swivel on board the l*aiida — 
it is usual to place the national 
ting of a prize under that of her 
captor — it was not done in the 
case <if the Ks|teran/.a. Tliere i> 
a Spaiiislt consul at IMyn'oiitli 
can’t say whether he is a Span- 
iard or an Knglishuian- do not 
know that he is eoiiiieeied in any 
way with (’aptain Trotter, or 
that (’a|»tan (lilsTt and hi.> riuite 
wrote t(* the (’on>ul CJcner:il in 
London — do not know <»f any 
letters being intereepteil can’t 
remember whether the ('<.!tMd at 
riyiiif»uth ha<l a fondgn aecenl 
— <inly saw him five miniiti*s - he 
eaine on hoanl in a citizimV 
dress — don’t know i>f the Portu- 
guese Ponsnl’s doing any thing 
for the prisoners — or of any 
eomniiinicaf ion having passed 
bctw(*en liim and the t’oiisid 
(tencnil in Spain — iieviT heard 
anything of the prisoners ex- 
pecting to be trh*d in l^nidon, or 
of their deiiianding a trial — 
know <if no pirates ahoul the 
Cnfie de Verd Islainls — heard 
somc^tliiiig of one lieing oflF St. 
Thomas— Captain Trjitfer is in 
an ill state of health — hiis had a 
fever several limes. I>id not 
hail the boats of the l^anda Ik*- 


fore firing, because could not get 
near enougli — have no knowl- 
edge of Captain Tn^fter’s hav- 
*ing the protest of Captain (li- 
bert — the diamond ring taken by 
Captain Tnilter, from the mate 
of the Panda, inirt* llte initials 
B. S. — don’t know wdiethcr these 
letters art* the initials of the 
iiinie and his wift* — there was no 
hair nniiid the ring on the out- 
snh*- was ni»t pn*M'Hl when 
Captain Trotter took the inal«'*h 
watrh ■ * (lon't know whether the 
slaY 4 ‘s on bn.Trd the Ks|M'ranr.a 
had fn»c papers - was not pnn- 
etit at their examination - know 
nothing i>f attempts to frighten 
them hy pointing guns at them — 
a mark was plaeed tni the Ks- 
peranza. at which the erew of 
the Curlew practiced firing— the 
passage of the Ciirhw Innne wan 
retardetl in cousin |iieiiee of hav- 
ing to wait f»>r onli'n*— -do not 
know uhelher C^aptaiii Trotter 
prop(*scd to give up the Ksper- 
anzn to her owners -don’t know 
whether oiir arrival wna an* 
iiotineed. 

Mr, t'hild showed llie wittnma 
ail P.iigtish paper, iiti«l asked him 
if it did not eoiilaiii an an- 
noiiiieenieiit of the Curlew’s ar- 
rival. It did. Two of the erew 
of the Mspernn/.n wen* hroiight 
to Knglaiid, the boatswain and 
cook; also one or two otbers — 
do not know what has Inreoine of 
them, or whether they were dia- 
ehargisl, 

.Mr. (^hilti said Hint he ob- 
sened a disposition on the part 
of the ofTleer of the Ooveniment 
•‘to rest riel the priaonen.*’ 
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Mr. Dunlap. I scarcely know 
what Mr. Child means by re* 
stzicting the prisoners. I be- 
lieve the other counsel (Mr. 
Hilliard) would not say what Mr. 
Child had said. 

Mr. Hilliard was perfectly sat- 
isfied .with the conduct of the 
District Attorney on this as on 
all other occasions, and should 
always feel happy in being op- 
posed to the gentleman. 

Simon Domingo. [Witness 
identified the captain, and mate, 
and the remainder of the prison- 
ers.] Went with the Panda 
from Prince’s Island to the River 
Kazareth. When arrived there, 
eame to an anchor, and lay there 
for four months, ^^doing noth- 
ing.” They had previously trad- 
ed for negroes. Soon as they 
came to anchor, the captain and 
officers all went ashore, and 
I saw no more of them on 
board. The schooner was after- 
wards set on fire and sunk. She 
was boarded by the English in 
four boats. The carpenter tried 
to set her on fire, find the crew 
all took to their boats and went 
ashore. The carpenter was the 
last man on board, and went 
ashore in a canoe; do not know 
how the carpenter meant to set 
the vessel on fire; saw him take 
fire from the galley, got scared, 
and went into the boats; went on 
shore, and staid some time on the 
beach — afterwards returned to 
the Panda, of which the English 
had then possession. When I 
joined the Panda, she was under 
the Spanish flag; heard all the 
prisoners say that the Panda 
came from Havana. 

Cross-examined. Was four 
months on board the Panda. 
Hea:^ some of the prisoners con- 
fess to the captain of the Eng- 


lish brig; know of no induce- 
ment held out to them to make 
them confess; some of them are 
here who confessed; some con- 
fessed on shore at Fernando Po* 
one only on board the brig — the 
rest denied it. The one who con- 
fessed on board the brig was a 
small mulatto, named Domingo 
Ouzman. He is now present. 
The confession was made to tlie 
captain of the Curlew in the 
cabin. The prisoners were called 
in singly; was present in irons; 
heard all that was said; was 
called in to interpret what I could, 
as Captain Trotter did not un- 
derstand the Indian lauguage; 
confession was written down by 
Captain Trotter. Being on 
shore at Fernando Po, heard the 
other prisoners confess before 
Ouzman made his confession. 
All the others, five in number, 
confessed together. Know all 
their names. They are Monte- 
negro, Garcia, Castillo, Perez, 
and Delgardo. All refused to 
state any thing at first, but told 
all afterwards; think the confes- 
sion of Perez was written down, 
as all the English were writing 
at the time. Remember seeing 
the justice writing, but don’t 
know what he wrote. Plenty of 
people present. Know Captain 
Trotter was present. All tlie 
prisoners were in one room, but 
called up singly to be examined. 
Perez confessed first and boat- 
swain next; did not see boat- 
swain sign any thing; all were 
sworn by the justice before con- 
fessing. Castillo next confessed. 
Two of those who confessed are 
dead — the boatswain and Bcl- 
gardo. During the four months 
that I was on board tlie 
Panda, never heard any thing 
said of the robbery of the Mex- 
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iean. Went on shore at Xas- 
areth by Captain Trotter*s or- 
dersy to search for the hidden 
money. Two of the prisoners 
guided us. Found no money. 
Prisoners were accompanied by 
an English oHicer, to whom they 
were oliedient; they showed him 
the place where it was first bur- 
ied, but could not tell where it 
had been taken to. The English 
captain got some money, but 
don't know how much; took it 
away from Captain Gibert, at 
Cape Lopez; was a prisoner, but 
not in irons. Never shipped for 
w*sges on board the Curlew, nor 
did any work, excepting jobs for 
the men, for whicli 1 got a few 
coppers. Don't know w* bet her 
Custom House officers came on 
board at Prince’s Island, for she 
set sail the very day he came on 
board. Think she had In^cii lying 
about a month at PrinfH'*s Island. 
There were several <»ther vessels 
lying at Prince’s Island at the 
same time. Heard (hat the Cur- 
lew was on the other aide of the 
island. Saw n steam voi»el of 
war near the island. 

Do not know the ronaignee of 
the Panda at Prince’s Island. 
Do not know whether the gov- 
ernor of the island was the con- 
signee. ('aptain Oiberl was fre- 
quently at the governor’s house. 
Bernardo do Soto was sick and 
told me he had l>een lodging at 
the governor’s house. Every 
thing that came on board the 
Panda came from the governor’s. 
When the I'anda left Pri nee’s 
Island she went, straight to ('ape 
Lopez, and thenee t4i the River 
Nazareth. When they sailed 
from Prince's Island, a Custom 
House boat came and took the 
guard away; never saw but one 
guard. The Panda was not 


ehasei) from Prince’s Island to 
Cape Lopez. When she reached 
the latter place she came to an 
aiidior the first dav and got un- 
der way the second, upon which 
cMrasion she touched on the bar 
— she did so by accident. Cap- 
tain went on shore and tmik Ins 
1runk with him; do not know 
what it contained, hut two ne- 
groes carricfl it for him. Third 
mate was alumni at tliis time, 
and had a quarrel with the luiat- 
swain, whom he stabluMl in the 
arm. The fonner arciil on shore 
shortly afterwards and 1 never 
saw him again. Tliey diil not 
fire on the Panda when they 
took her; all the firing that iuok 
place was in the evening when 
the Panda was siirroiiiided by 
nativcH in their canoes. The 
English fired the pivot gnn nt 
them; the gun had no shot in it 
— notJiing hilt powder and w id- 
diiig; it was fired by (’nptain 
Trotter’s onlers. Captain Trot- 
ter did not flog any one for fir- 
ing the gnn; there were some 
men fluggf*d after the Panda had 
got out of iJie river — but they 
were floggf»d because they liad 
Inum drunk. When (he English 
boats were wuui coming, (he car- 
penter of the Panda said he 
would blow her up, nml one of 
his com ratlins said, '*yc*s, blow lo^r 
up, blow her nji;” then? was 
mneh confusion on board, and all 
the crew ran for the lumt. S.iw 
the carpenter with u keg of 
powder and a chunk of fire, but 
the English were so close that 
he poiild not Iht'^m, and threw 
them overboard; he then got info 
a ennoe and went ashore. Not 
sure as to the nnmlier of (he Eng- 
lish — think there were abfiiit 
thirty; they went ashore the 
same day to punoe the crew of 
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the Panda; did not go after them 
themselves but sent the negroes 
who were standing armed on the 
beach ; there was a great numkr 
of negroes; don’t know how 
many; they extended all along 
the beach. 

Captain Trotter went to the 
king two or three times to de- 
mand the prisoners. At last 
went with the crew to take the 
prisoners by force. Don’t know 
that Captain Oibert and men in- 
terceded with the king not to 
hurt the English. When the 
Panda was blown up', part of 
the English were saved in their 
own small boats, and some of 
them by the crew of a small ves- 
sel belonging to Prince’s Island. 
When the Panda was taken, she 
was not hailed by the English, 
but they came directly on board 
of her. Don’t know that Captain 
Trotter was desirous of restoring 
the Panda to Captain Gibert, or 
the Esperanza to her owners; he 
had no intention of restoring 
either. Captain Trotter took the 
Esperanza to England; she was 
taken because they had suspi- 
cions of her being accessory with 
the pirates, and because she had 
transported some of them from 
one place to another. Don’t 
know whether she proved a good 
prize or not. The E^speranza 
was taken up to London by her 
boatswain after she arrived in 
England; don’t know what was 
done with her. I went to Eng- 
land in the Curlew. The Panda’s 
men on the passage to England, 
were some of them in irons and 
some not; all were aft together. 
Captain Gibert was in irons 
part of the time — Captain 
Oibert during the passage to 
England wrote occasionally for 
Captain Trotter. I did some 


trifling work for the Eng- 
lish officers; was paid for it. The 
prisoners weie^ allowed to walk 
the deck during the day at 
night were all put in irons, and 
sentries placed over them. Don’t 
know that the prisoners were al- 
lowed to go on shore; cannot tell 
how long Curlew cruised after 
prisoners were taken — she made 
several cruises; did not go into 
port often. Captain Trotter was 
sick when he took the Spanish 
Captain and went to Fernando 
Po for the recovery of his 
health ; was sick several times on 
the passage home; from the time 
he commenced to look for the 
prisoners, was always ill by 
spells. ^ The Curlew stopped at 
Ascension, and all the crew went 
ashore except those who stayed 
to keep watch. Prisoners were 
^1 put on shore; they were not 
in irons; they were allowed to 
range over the island during the 
day; at night they were put in 
barracks and sentinels placed 
over them; marines with musk- 
ets guarded the tents. All the 
liquor I saw distributed on 
board the Curlew was given at 
dinner — and then it was not raw, 
but mixed with water. Perez 
was not on board the brig, but in 
the schooner. 

When Perez came on board the 
brig he was put in irons; was 
afterwards liberated and em- 
ployed in carrying food to pris- 
oners ; never heard of his having 
received any presents, or having 
been threatened with punish- 
ment to induce him to confe^. 
He did not receive part of the 
money taken from Captain Gib- 
ert; only one dollar was given 
him for bread money. Captain 
Trotter offered the same to any 
man who would not demand 
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share of the bread. The English 
crew were not called up to take 
their share of any money. Cap- 
tain Oibert went on shore when 
the Panda^ reached Nazareth, and 
came again in two montlis; he 
was sick on board five days; 
when he recovered, he went on 
shore again, and did not come 
on board any more. Tliink cap- 
tain went on hoard once after 

A nastasio S i vrra. A m 23 years 
of age. Ship]>e4l on hoard the 
Panda on the 0th of Fcbniary, 
3833. [Witness identified Cap- 
tain Cibert, tlic mate, and the 
rest of the prisoners.! Went 
first to (\'ipe I^>pez in her; 
thence to Nnzarctli. They ran 
her ashore at Cape Ijopcz, in- 
tending to burn her — uptni which 
occasion tliey put me and three 
other Portugm*se on shore. The 
vessel was gof ofT afierwanls and 
went np the river; belonged to 
her fiMir numths after that, dur- 
ing all which time she lay in the 
river. After slie I»ad Imkmi there 
some little time, ('aptain Oibert 
eame to ('ape I^tpez, and sent me 
and otliers on Imard again. Pap- 
tain and mate lived <in shore, ns 
did iiart. of the crew- o?ily eight 
or nine remained on lioard. Did 
not tlie cargo she linmghl 
from Havana, hnt know she tmik 
in slaves, lieeanse saw them. 
When the English Imats came up 
the river on the 4lli of June, 
3833, the enr]»enter told all to 
get iritc» the boat and go ashore, 
as he was about to wd fin* to the 
sehcK»ner. Carpimter was la.st 
man who left the sehooner. I 
went to the barracoon wliere the 
captain was; staid there ime 
day; the captain turned me and 
the rest of the Portuguese off, 
saying he could not .suj»port us. 


that when I was on shore, 
but sm not certain. Panda had 
nothing on board when taken but 
provisions and water; she had 
no straw mats nor palm oil; 
there were plenty of iniiskets and 
pistols on hoard — also rice, fa- 
rina, four or five barrels of mm, 
and some bread; do not know 
how many flags there wen* on 
boani. 

Xovrmber Hk 

1 went to a negnt hnt, and staid 
tluTe nine or ttm days. The 
schcHincr was taken out i»f the 
river, hnt returned at the end of 
twelve or fifUH'ii ilays. There 
w'ns a !^»rlngllese sidiooner Iving 
there; went on hoard and asked 
eaptait\ to give mo passagi* to 
PrinceV Island; captain said he 
would, t'nptain Trotter w'as on 
hoard at the lime; look him pris- 
oner, and onlereil him to 1 m* put 
on hoard the sehooner Panda. 
(*upfniii Trotter came there 
shortly afterwards hiinHf*)f. and 
eoitiinetired firing on the town; 
at tile second gnii, the *tch<N»ner 
blew np, Wc wen* (liet» pul oil 
hoard a siiiall Portuguese sloop 
that lay ni'.'*r. ainl from lluiiec 
on Ikiard the Curlew. Sliipiied 
on hoard the IV'inda for llie voy- 
agi' out and hack to Havana, and 
was to ri*eeive one linndrefi and 
twetity dollars. Hori’l know 
what the other l*ortngncsc 
shipped for. hot f»ne of them W'as 
to Iiavi* re*’eivi'd the same as my- 
self. The I*anda was a iwo-top- 
miil schrMiner. long atid slim: she 
had a brass pivot gnti abaft the 
Tfiaiiirnast, and livo iron enrro- 
iiades; she had lui swivel on 
hoard; she had no regular head, 
hnt II sort of a billet -head. It 
was a long slim piec« of wood, 
t limed up at the end. 
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CapU Jeremiah Briggs. Have 
commanded a merchantman 32 
years. Voyages have been gen- 
erally to the East Indies. Have 
been to Rio, and other South 
American ports. It is customary, 
when hail^, if from Salem, to 
answer^ from Boston, as Boston 
is a port more known than Sal- 
em, particularly to foreign navi- 
gators; was never on the coast 
of Guinea. 

Mr. Dunlap. Suppose a dip- 
per, bound for the coast of Af- 
rica, to sail from the Havana on 
the 20th of August; and such a 
vessel as the Mexican, a dull 
sailer, to start from Salem the 
29th, for Rio Janeiro; would 
they be likely to meet, and if so, 
where f They would be more 
likely to meet in lat. 33, Ion. 34- 
30 (the place where the Mexican 
was robbed), than at any other 
spot on the chart. The schooner 
would have to sail about one 
thousand miles more than the 
other. The route to the East In- 


Capt. Benj. Rich. A vessel 
sailing from Salem to S. Amer- 
ica or the East Indies, would 
cross the line at 22 or 20 Ion.; 
not lower than 27. In going 
from Salem, she would steer to 
the east as far as Ion. 30 or 35. 
A fast vessel would not go so far 
before she would haul to take the 
trade winds. A vessel sailing 
from the Havana on the 20th of 
August, would pass out of the 
gulf of Florida, and keep the 
gulf stream till she arrived near 
Cape Hatteras; she would then 
strike off to the east, keeping a 
little north, and as she ap- 
proached our coast, could not be 
a great distance from any vessel 


dies and the Brasils, is the same 
as to Rio. 

Mr. Dunlap. Suppose the 
vessels started, the Mexican on 
the 29th, and the clipper on the 
26th, would they then be likely 
to meetf I think, if there were 
no difference in their rates of 
sailing, the brig ought to be 
ahead of the schooner. If they 
met, however, at all, they would 
meet at the point above stated 
(lat. 30, Ion. 34-30). 

Cross-examined. I never made 
the voyage to Africa, but have 
been in sight of the coast of 
Guinea. Know the different 
rates of sailing between a clip- 
per and such vessels as the Mex- 
ican. It would depend greatly 
on the wind ; but the schooner, in 
a light wind, and sailing on the 
wind, would beat the brig one- 
half. In a strong wind and a 
fresh sea, going free, the schoon- 
er would not beat the brig so 
much. The latter would, per- 
haps, go nine knots, and the 
former eleven. 

Novemier 17. 

which left Salem on the 29th of 
August. 

Mr. Dunlap. Suppose the 
clipper sailed from the Havana 
on the 26th, and the brig on the 
29th, would they still be likely 
to meet, or not? They would 
come near each other, because at 
that season of the year, the clip- 
per would get along very fast. 
The winds in August are light, 
and would give her great advan- 
tage over the brig. 

Cross-examined. The runs 
made by merchantmen depend 
entirely upon the winds thej 
may happen to have.. The Liver- 
pool packets make up from 
about one hundred to one nun- 
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dred and twenty miles per day. 
Their avera^ rate of sailiii^r is 
one hundred and twenty iiitles in 
summer, and one liiituInHl and 
sixty or one hundred and wveiity 
in winter. The pa.ssnjfe fmtn 
NeAv York to Liverpool is made, 
during the sununer, in from 
twenty-seven to thirty-three 
days. Rut the yanN of the paek- 
et ships are wpiarer than those 
of ordinary tnerrlianttnen, and 
they carry a heavier en*w. As 
an averape, it may he said that 
the fv>nner sail a knot an hour 
faster than the latter. A clipper 
will, ill siiinmc^r, ninke a pnssa^* 
in a third less time tliati one of 
our merchant tiieii; hut in the 
winter tliere will he little differ- 
ence in the sailin;: of the twro 
vessels. In ixetieral. a clipper 
may be said to sail, in liirlit 
winds, fifty per rent foster than 
a merchant man. 

Captains (irorffe Jlatld, Joseph 
liacon^ JeUison, and Devins were 
next examined, atid all a^<M>d in 
the ]»rohahiIity of the Panda 
fallin&r in with the Mexiean in 
lat. :\X Ion. :i4-30. 

ir. II, Pei/ton, The tonnage 
of Ameriean and Spanish ves- 

THK WITNKSSLS V 

Baptista Arana, Have Iweii 
mate and raptaiti many years. 
Command a brijr now lyiiitr in 
this liarbor. Has been four voy- 
afre.s from Cadiz to Lima, one to 
Porto Kico. ami three to tin* 
coast of Africa. Have cruised 
on the coast of Africa, and mu 
W’oll acquainted with vessels 
trading from Havana to the 
coast. Always take spwde on 
board: generally sniuirfflc if. 
Ne\'er knew vessel to fro without 
specie on board. Specie is not 


eels is different. Ninety •five tone 
Spanish, is equal to about one 
huiidn»d and twenty American. 
Think the Panda and Mexican 
would meet, lat. :<2, Ion. 37. 
Never went further north, in iny 
voynfn«. than 32 N. Have fome 
throujerh the Ralmiim t'aiial in 
eijrlit and in nine days. Ordi- 
nary passafre is eifrht days. 
Hon*i know averafre rate of ves- 
sels snilinir in the Atlantic. In 
iro<Ml hn*c7.«^, will run twelve 
knots |H*r hour, at other limes 
five, thrw*, and more or li-ss, ae- 
ctirdiu}? to flic wind. AverafM 
after passing: Bahainn, may Iw 
eiirht or nine knots. Should 
think a tuissafrc, in a sharp hnilt 
vcss 4 »l, from Havana to the point 
of soiifhinir flat. 32, Ion. 37 )• 
inifrhi he made in twcnty-oiirlit 
days. Spanish ihillurs an* cur- 
rent on the wliidc const of Af- 
rica. Money is h*ss valued at 
Annabon tlinn other places on 
the coast. Not so much trade 
there as at idlier places. DonH 
know tonnnfre of the l^anda. It 
is difiicult to ilelerinine the ton- 
nnire of v<»Hsels, by rnen’Iy sec'ini? 
them in the w*aler. Miffht vary, 
in nit iwtiniiife, fifty tons. 

iili THK IiEKKNSE. 

enten»d on neeoiint of the diiliea. 
Some vessels carry ten, wnne fif- 
teen, some twenty tlioiisniid dol- 
lars: the amount of sfierie car- 
ried, depends on what part of 
the cfinst the vessel trades to. 
Money is valued more on noma 
parts than others. The usual ar- 
ticles of earfTo an* handkendiiefa 
and cottons of various kinds, etc. 
Vessids do not frcrierally carry 
more than eifrht thousand dol- 
lars. They ffcmerally take spare 
spars on board; are provided 
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with a stock of the best provis- on the coast, owing to the heat 
ions, such as beef, pork, etc.; of the weather, 
take but little bread, as it spoils 

Mr. Dunlap asked the witness if he had^ not been in the slave trade. 

Mr. Child objected to the question as irrelevant. 

Judge Stout did not think so, as the query concerned the gen- 
tleman’s (he begged pardon) the witness’s character. 

Mr. Dunlap again put his question, when the witness replied, that 
when he could not get ivoiy, he had certainly dealt in slaves. 

November 16 . 

The District Attorney stated that an officer had called upon him 
last evening, and asked his opinion whether or not he had done 
wrong in permitting an individual to speak to one of the jurors in 
his (the officer’s) presence; the conversation relating wholly to a 
cargo of fish, and having no connection with the present case. 
Mr. Dunlap said he did not mention this from any desire to subject 
the officer to punishment or reprimand, but simply from a desire 
that the Court should express such an opinion as would sen^e for 
the future regulation of the matter; both jurors and officers at pres- 
ent believing that they were justified in acting ns above mentioned. 

The Court stated that there were some cases in which it would 
be unjust, cruel, and against the interests of justice, to refuse a cer- 
tain degree of liberty to jurors. In the present case, a juror had 
been taken ill, and hod sent for and been visited by a physician. 
The permission of the Court ought, however, to be obtained, when- 
ever possible, as it was of the utmost importance, during a capital 
trial, that jurors should be kept from intercourse with any but the 
individuals of their own number. 

After some remarks from Mr. Dunlap and Mr. Child, it was 
agreed that the jurors in the present case should be permitted to 
have intercourse with their friend.s, and to send written instructions 
for the regulation of their affairs, providing always that such inter- 
views and instnictions take place and be given in the presence of 
their colleagues and the officer to whose care they had been entrusted. 


Captain Arana. It was not 
\Vke\y the Panda and '^ayAc.aa 
could meet at the point where 
the latter was robbed. Should 
they do so, it would be a miracle; 
as the clipper, sailing so much 
faster than the Mexican, ought 
to be greatly ahead of that ves- 
sel. The weather in the months 
of August and September would 
be favorable for the schooner’s 
passage from Havana. The 
worst weather she would have 
would be off the Bermudas. 


Santiago Elorza. Have fol- 
\owad Vha aaa ftva years, and have 
been an officer three yeaire. Have 
been one voyage to Africa from 
the Havana, and one from Cadiz. 
There is a great difference be- 
tween the sailing of clippers and 
ordinary merchantmen. The 
former is built entirely for sail- 
ing, and the latter for burden. 
Has seen eleven and a half knots 
got out of a dipper, while the 
brig I am in now, would not go. 
with the same wind, more than 
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six, or six and a half. A clipper 
will, on an average, sail one-third 
faster than a merchant vessel. 
The Panda and Mexican, would 
not be likely to meet, because the 
schooner ought to be much ahead 
of the brig. Am well acquainted 
with the currency on the African 
coast. Spanish dollars are cur- 
rent there — even doubloons and 
ounces will pass. Has been on 
the coast as far as Congo, and 
thirty leagues up the river. 
Petty Sestos and Nyphoo are not 
the same places. Vessels going 
from the Havana al’ways csary 
specie. If they had a full cargo, 
fitted for traffic with the natives, 
they would carry about one or 
two thousand dollars. It is five 
thoasand two hundred and eighty 
miles from Havana to Cape 
Monte. Am acquainted with 
Captain Oibert ; he bears a good 
character in Havana, among the 
most respectable mercantile 
houses. Have also heard Bern- 
ardo de Soto spoken well of by 
captains and merchants. Do 
not know whether Captain Oi- 
bert has any property. Know 
that de Soto owned a schooner 
in ’32, and that he sold her. Aft- 
erwards, heard that lie had 
bought the Panda, and gone out 
in her. In ’27, Captain Oibert 
was concerned in a mercantile 

waTe\\o\w^ T!Kv?^\\. 'W. 'wwtNVv Irwa 
eight, to ten thnnsand dofinrs. 

rross-crawiiiicd. By being in 
the African trade, I mean to say 
that 1 have hc4*n the slave trade; 
tJie Knglisli themselves sell slaves. 

Capfain Joseph Smith. Have 
been twenty-five years in the 
Navy of the United Stati»s, as a 
midshijunan, lieutenant and mas- 
ter-commandant. Have exam- 
ined the course of tlie Mexican, 


as marked oij her chart, she must 
be a dull sailer tuti to have got 
farther in twenty days than 33 
— 34.30. Should think the dif- 
ference of sailing between such 
a vessel and a clipper, in a light 
wind, would he twenty-five |>er 
cent. In rough weather, it would 
not be so much; not more than 
ten j>cr cent. In August and 
Septeiuher, the winds, in the lat- 
itude in question, are westerly 
ami southerly. In making the 
passa^ from Havana to Africa, 
the clipper would, ]>rohahly, get 
out of the Oiilf Stream in thrw 
days, and go north as far as lal. 
30 or 3r> [fdnee where Mexienn 
was rnhl)ed] in order to gel a 
favorable wind. The clipper 
would reacli the above latitude in 
abotU six days from Havana. Do 
not think the seliooner and brig 
could meet. 

Cross-eramineiL If tlie ves- 
sels should meet, it would lie 
about where tlie Mexican was 
met by the pirate. 

Captain Belhune. Have been 
ten or twelve years aequainted 
with nautical matters. Do not 
know much about clippers, but 
should think there was twenty or 
twenty-five per cent diflerence 
between their rate of sniliiig and 
that of mercliaiitmen. It is mere 
matter (»f opinion, wbotber the 
Panda and Mexican would meet; 
b\\\ A \\, 

\AiaV \bcy won\d. 

Kthvanl //. Vnucon. Have 
been tJ> Hcn twelve yiMirs; am 
master *if a ve*‘H4d, and in the 
cinpliA Ilf Bryant & StiinriH; do 
not know t»»e ditfereiiee ill sail- 
ing helwren a cli|«per and incr- 
eh.'intnian, excepting by reputa- 
tion: should think there would 
be thirty {ler cent difTerence in 
favor of the clipfier; should 
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think from what 1 see of the 
Mexican’s tracki that she was a 
dull sailer, and there would be 
full a difference of one-third, be- 
tween her and a Baltimore clip- 
per, in smooth water. The meet- 
ing of the Panda and Mexican, 
tlie one sailing on the 20th from 
Havana, and the other from Sal- 
em, on the 29th, would be very 
improbable, but not impossible. 
I should think the Panda would 
be at the Cape dc Verds by the 
20th of September. To pass 
through the Bahama Channel, 
and reach 30 N., would occupy, 
in my opinion, about five days. 

Cross-examined. My opinion 
that the vessels would not meet, 
is based upon the supposition 
that neither would meet with any 
accident or hindrance. 

Samuel Austin Turner. Have 
been six years a midshipman in 
the United States Navy. Have 
made voyages to the East Indies. 
Know the Mexican. Should 
think, in a royal breeze, she 
would run six knots, while a clip- 
per would sail one-third faster. 
In a fresh, fair wind, the differ- 
ence would be smaller — perhaps 
none at all. Don’t think the brig 
vrould ever Lave the advantage 
of the clipper. Never sailed in 
a clipper, nor through the Ba- 
hama Channel. Do not think the 
Mexican and Panda would meet 
^the one sailing on the 20th and 
the other on the 29th of August. 
Am of opinion they would be one 
hundred miles apart. 

Cross-examined. My opinion 
is predicated on the belief that 
both vessels made the best of 
their way. 

W. S. Bruce. Am somewhat 
acquainted with Bernardo de 
Soto. Have resided several years 
at the Haviana, and my knowl- 


edge of the prisoner commenced 
in the fall of ’31. De Soto was 
then captain of the Spanish brig 
Leon, from Philadelphia to Ha- 
vana. During one of his voy- 
ages from Philadelphia to the 
latter place, he saved and 
brought in the crew and passen- 
gers of the American ship Min- 
erva, which had taken fire. The 
j)assengers were thirty or forty 
in number (chiefly Irish) going 
to New Orleans or Mobile. De 
Solo’s conduct was very highly 
spoken of at the time in Havana, 
and he wa.s presented with a 
piece of plate, by the merchants 
of New Orleans. Don’t know 
that any one has asked him (de 
Soto) to become a witness 
against rest of prisoners. Dis- 
trict Attorney did not request me 
to go to him. Did not intimate 
to me his wish or willingness that 
de Soto should be a witness. 
Should not have conjectured 
anything of the kind from the 
District Attorney’s conversation. 
Formed my opinion of the Dis- 
trict Attorney’s wishes from 
what was told me by a third per- 
son. That person was Charles 
W. Story. I told de Soto that 
he had better become a witness. 

Mr. Dunlap. Had you ever 
conversed with me before you 
saw de Sotof Yes, both before 
and afterwards. Becollect your- 
self. You did not say anything 
particular the first time. Did 
you ever converse with me more 
than oncef No. Did you not, 
upon that occasion, state to me 
what had passed between your- 
self and de Sotof Yes. Then, 
of course., sir, you never con- 
versed with me before you saw 
de Soto. 

Mr. Bruce. As to persons en- 
gaged in the slave trade, being 
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so engaged was not considered in 
Havana to disparage any man’s 
character. 

Isaac A. Coolidge, the under 
keeper of the jail, was asked to 
identify the colored men; Ridgly 
and Lewis, of the Mexican, as 
the persons who called at the jail 
and stated that they recognized 
one of the prisoners. He was 
unable to swear to the parties'. 

Charles Sumner. Saw Ridgly 
in court, either at the time the 
prisoners were arraigned, or 
when they were brought up to 
receive copies of the indictment 
against them. Ridgly was near 
the crier’s desk, with a crowd 
round him, gesticulating much, 
and pointing with his finger. 
Heard him say “there’s one I” 
(designating some person near 
the marshall). The prisoners 
liad, at this time, left the court, 
and a party of mutineers had 
taken their place. Ridgly still 
continued pointing, and selected 
one of the mutineers, saying, 
“that’s one, that’s one.” He ap- 
peared much excited. 

Cross-examined. The prison- 
ers were in the room when Ridg- 
ly first pointed. They were at 
the bar, and other persons 
were sitting beside the marshal. 
Ridgly was by the crier’s box. 
When he pointed, he pointed in 
the same range as the bar. The 
crier’s box is in the same range, 
or a little further back. Watched 
Ridgly’s finger, and saw that he 
pointed away from the bar. Was 
conversing with another gentle- 
man at the time I saw this. 

James Benjamin. Saw Ridgly 
in court the first day the pris- 
oners were brought in. 1 
was talking with Mr. Sumner. 
Saw Ridgly making himself very 
conspicuous. Thought I was 


one of the crew of the Mexican. 
Was a long time before 1 could 
understand what he was saying, 
and when 1 did so, the prisoners 
now present had left the court 
Saw Ridgly point to one of a 
party of mutineers, who were 
then sitting in front of the bar, 
and say, “1 see you ! You don’t 

know me now, d ^n you, but 

you will know me soon.” Can’t 
remember the exact words used 
by Ridgly, but believe they were 
the above. Supposed him then 
to be a witness in the case of the 
mutineers, and immediately left 
the court. 

* Stephen Badlam. Had had a 
conversation with Joseph Perez, 
the government witness. About 
the Ist of October last, was re- 
quested by the District Attorney 
to accompany him to the jail for 
the purpose of interpreting be- 
tween him and the prisoners. 
I and the District Attorney went 
into a room under the court, and 
directed the turnkey to bring in 
Perez. This was done, and I 
then stated to the prisoner that 
the gentlemen present, Mr. Dun- 
lap, was the Attorney for the 
District, and had called, as the 
time of trial was approaching, 
to have some conversation with 
him. When I told Perez this he 
declared that “all he had pre- 
viously said was false; that he 
had had a good deal of wine giv- 
en to him, and had been told that 
if he became a witness, he would 
not be considered in the light of 
the other prisoners, but be kept 
as a witness.” He, by this time, 
appeared much out of humor, 
and said rapidly, as if in a pas- 
sion, “T will not be a witness 
any lon^r, but will take my 
chance with the others.” I think 
he said that “the English had de- 
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ceived him, by telling him that 
he would not he kept a prisoner, 
while, in reality, he was now as 
much a prisoner as the others.” 

think, when he said this, he 
did not refer to any individuals, 
in this country, but to the Eng- 
lish. I told Mr. Dunlap what 
the prisoner had said, and Mr. 
Dunlap replied, ^‘Very well, he 
may do as he pleases; if be does 
not like to be a witness, we can 
do without him.” Perez then 
cooled down, did not appear in 
Biicli a passion as previously, and 
said that ^Si^hen he went Wore 
the judge, he would tell the whole 
truth.” 

Mr. Dunlap (sworn). I shall 
be happy to state anything with- 
in my knowledge in relation to 
this matter; indeed, I consider 
such a course a duty. After hav- 
ing had,^ with Perez, the conver- 
sation just alluded to by Mr. 
Badlam, and having noticed the 
state of his mind, I 

did not think it safe to leave the 
case for the government in its 
then state. I had, therefore, 
caused Nicola Costa to be 


brought in, and after telling him 
that he was under no obligation 
to state anything, and that all I 
[the District Attorney] could 
promise him was, that nothing 
he might say should be used 
against him, asked if he was will- 
ing to become a witness for the 
United States. The prisoner’s 
reply was, ^Hhat they were all 
innocent, and that no robbery 
had ever been committed by them 
upon the Mexican.” I then 
called in Domingo de Ouzman, 
and afterwards Antonio Ferrer 
[the black cook], but found 
them both in the same story as 
Costa. As a last resort, I then 
sent for Bernardo de Soto, the 
mate, but succeeded as ill with 
him as with the others. I was 
influenced in sending for Costa 
and de Guzman, by considera- 
tions as to their youth; as re- 
garded the black, by compassion 
for his ignorance and degraded 
condition; and I selected de Soto 
in consequence of his having per- 
formed the act of humanity 
which has been alluded to. 


Mr. Child said the District Attorney had been influenced, in this 
affair, by the honorable feelings he supposed him to possess, and 
begged him to accept sincere thanks for the course pursued. 

Mr. Dunlap said that when the offer of becoming a witness was 
made to de Soto, the later returned, for answer, that he was willing 
to testify, but could only do so to his own innocence. He thought 
de Soto answered evasively, and, therefore, immediately ceased con- 
versing with him. 


E. G. Prescott. Was in court 
when the prisoners were brought 
up to receive their indictments. 
Saw Ridgly upon that occasion. 
I was standing in front of the 
crier’s desk. Some one pushed 
against me; saw it was the black. 
Asked him what he did inside 
the bar, when he replied ^^that he 


was one of the crew of the Mex- 
ican, and wanted to look at the 

d d rascals and see if he 

knew any of them.” Made way 
for him, and asked him several 
questions. He pointed out sev- 
eral of the prisoners, and after- 
wards shook his fist at them, say- 
ing, in a loud tone, *^d— — n you. 
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it’s my turn now.” He was in a 
state of excitement. 

Ehenezer Prescott, Am an of- 
ficer of the court ; Ridgly was in- 
toxicated at the time. Saw Mr. 
Sumner and others talking to 
him a short time after, and not 
thinking it proper that he should 
be questioned in his then state, 
went and told Mr. Dunlap. 

Henry Homer, Ridgly was 
one-half or two-thirds drunk. 
Saw many people round him; 
among others, Mr. Child, who 
was listening and speaking to 
him. Heard one of the bystand- 

Daniel F, Hale, Was a pas- 
senger, in the year 1831, on 
board the American ship Min- 
erva, from New York to New 
Orleans. The Minen’a ran 
aground on the Bahama bank, 
and would, in all probability, 
with all her crew and passengers, 
but for the exertions of Bernar- 
do de Soto, the captain of a 
Spanish brig, which providen- 
tially hove in sight, took them 
on board, and carried them safe- 
ly into the Havana. They were 
seventy-two in all. They could 
not possibly have been saved, 
had they not been assisted by de 
Soto, as the Minerva had a cargo 
of lime, which would have taken 
fire on coming in contact with 


ers say to Mr. Child, ‘‘It won’t 
do you any good, for he is point- 
ing to the prisoners.” Ridgly 
did not point to the mutineers. 

James Benjamin (recalled). 
Ridgly did point, at first, to the 
prisoners, but afterwards at the 
mutineers. Some one standing 
by corrected him, telling him 
that “he was mistaken; the pris- 
oners had gone out.” Am cer- 
tain prisoners had gone out at 
this time. Went away with the 
impression that Ridgly was a 
witness against the mutineers. 

November 19, 

the water, and the vessel had 
already sprung a leak. An Amer- 
ican ship, the Chariot, after hav- 
ing ascertained their situation, 
continued their voyage without 
attempting to succor them; on 
her arrival she reported a vessel 
on the Bahama bank. De Soto 
treated them very kindly while 
on board his brig. 

Samuel Sanford, Have ex- 
amined the invoice of the cargo 
with which the Panda sailed 
from Havana, and value it at 
$ 10 , 000 . 

Mr, Child produced a Lloyd’s 
List of 12th August. 1832, which 
stated that a piratical schooner, 
having on board thirty men, had 
been seen in lat. 30 long. 22. 


AfR. HILLIARD FOR THE PRISONERS. 

Mr, Hilliard. Gentlemen of the jury: You are called 
upon today to exercise your vocation in a case of the most 
peculiar nature ; in a case, a parallel to which we should seek 
for in vain in the criminal annals of this, and I almost said, 
in those of any other state or country. It is a serious thing, 
gentlemen, to sit in judgment, for life or death, upon a single 
individual. The performance of such a duty requires tiie 
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most uocloiided state of the understanding, the most un- 
wearied attention to facts, and the strictest self-examination, 
lest, through rashness, inadvertency, or prejudice, we pass 
sentence upon the innocent, and commit a judicial murder. 
If these considerations are of importance in relation to a sol- 
itary individual, how much greater must be their importance 
in the present ease. You are not now called upon to decide 
the fate of one, but of twelve persons. The lives of twelve 
men are in your handa By your verdict will be determined 
whether the individuals who now sit before you, in the full- 
ness of life and strength, continue to exist, or whether they 
shall taste the bitterness of death — ^the ignominious death of 
the gallows. This court now presents the extraordinary spec- 
tacle of a number of prisoners tallying precisely with that of 
the jurors. They are opposed to you, as it were, man for 
man, and your verdict will decide individually and collect- 
ively their fate. 

Under these circumstances, gentlemen, it becomes you to 
approach this trial with something like a religious conscious- 
ness of the imperfections of our nature, and our liability to 
error; it becomes you also to lay aside every thing that may 
have a tendency to darken your understandings, or obscure 
the day light of truth. The men before you have a host of 
prejudices to encounter. Notwithstanding the just and be- 
nevolent maxim of the law, “that every man shall be held 
innocent till proven to be guilty,” we are too apt to believe 
an individual criminal merely because he is accused. No 
sooner do we see him here than we discern the mark of Cain 
upon his forehead. Men are frequently tried under circum- 
stances only slightly presumptive of their guilt, but the sim- 
ple fact of their being brought up for trial, too often pleads 
more strongly against them, than the most eloquent prosecut- 
ing officer. And this feeling operates against a prisoner, ex- 
actly in accordance with the magnitude of the crime of which 
he is accused. In cases of robbery, or larceny, the evil is not 
great; but let him be charged with murder, and the case is 
widely different. The imagination then plays us tricks ; gives 
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to the countenance and eye of the prisoner a new expression. 
We see i^iult written in every lineament of his visage, and 
translate the look of conscious innocence into rufSan hardi* 
hood, or callous indifference. 

These men, gentlemen, are accused of the crime of piracy, 
and are consequently viewed with horror as robbers and mur- 
derers. Let me entreat you to lay aside all prepossessions of 
this kind and not suppose, because the prisoners are accused, 
that they are guilty. There is not a man perhaps who has 
looked upon these individuals, but has said in his heart, 
“Why, they can’t be innocent; what hardened villains they 
are.” And doubtless, if a phenologist had examined them, 
he would have decided them to possess the bumps indicative 
of these propensities, which have filled the world with vio- 
lence and blood. I venture, however, to say that the men be- 
fore you differ only in the color of their skins, from the most 
respectable crew that ever sailed out of the port of Boston. 
Prejudices exist, too, in relation to the place from which they 
come. We are too apt to suppose the Havana a mere nest of 
pirates, and to believe that the same sun which, in some coun- 
tries, so speedily ripens and brings to perfection the produc- 
tions of the vegetable world, induces similar precocity and 
redundancy of crime. 

Even Spain, with its romantic associations, has but a soriy 
reputation among us ; our imagination usually paints a Span- 
ish sailor with the bloody knife in his hand. And yet we have 
heard this day related a striking instance of Spanish hu- 
manity. A vessel, in circumstances of extreme peril, lay 
aground on the Bahama bank. Her crew and passengers 
(many of the latter women and children) awaited death from 
the two most opposite elements, fire and water. While in this 
situation, one our own ships, like the Levite and Priest in the 
Scriptures, passed by and left the sufferers unnoticed. But 
another man, like the good Samaritan in the parable to which 
I have alluded, saw and rescued them. And this man, was he 
a Yankee f an American! No! he was a Spaniard! and his 
name was Bernardo Be Soto ! 


740 


X. AMERICAN STATE TRIALS. 


Consider the circumstances under which the prisoners havo 
oome to this country. They have been brought here with a 
sort of eclat, much to their disadvantage. A vast apparatus 
seems to have been put in motion against them. England, the 
queen of the ocean, has stretched forth her arm against them, 
and every man, from the Lords of the Admiralty down to the 
youngest middiipman on board the Curlew, seems to have de> 
eided upon their fate. We are too likely to be influenced by 
these circumstances, and imagine that England would not 
have taken so much trouble ; would not have sent the Savage, 
witk Lieut. Loney, to this country, unless the prisoners had 
been guilty. It is but courtesy, it would appear, to hang them 
after all this; blood seemed necessary to cement the bond of 
union between the two nations. 

I beg that it may not be supposed, however, that in speak- 
ing thus, I have any intention of reflecting upon England, or 
the English navy. Those who had lived in the days of Col- 
lingwood and Nelson could never have aught but respectful 
feelings in relation to the latter (the navy), and with respect 
to the former (England), despite her scribblers, I believe that 
there exists among the respectable class of people in this 
country a deeply rooted feeling of regard for their fatherland. 
Knowing that this feeling of respect and regard exists in 
favor of England, I am desirous of cautioning the jury on 
this head, as she (England) has been the principal agent in 
this matter. 

The manner in which the defense has been managed, also 
requires some explanation. The long and tedious examina- 
tions which have taken place, were not agreeable to us (the 
counsel), and would not have been persisted in, could we 
have had evidence of our own. But have not this evidence ; 
we are like a naked and unarmed man opposed to a full 
armed man. We had flrst to wrest from our adversary his 
weapons, and then flght him. All we could do was to en- 
deavor to And out chasms in the government evidence. We 
were obliged to try it as sailors did a chain cable, first by ex- 
trmne pressure upon every inch, and then by ringing it to see 
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if it was sound. And we would have failed in our duly 
had we not done this. Had we not acted thus, and had the 
prisoners been convicted, that conviction would have been a 
things we never could have got over. The forms and coun- 
tenances of these men would have dogged our noon-days steps, 
haunted our midnight slumbers, and we never again should 
have known peace. 

If the individuals before you gentlemen are innocent, is 
there not something in their condition calculated to touch the 
heart 1 They are here, after a long confinement, with scarcely 
a rag or scrap of testimony in their favor. 

They are in a foreign eountrj’, far from their friends, and 
now on trial for their lives, before a court to whose forms and 
language they are strangers. They are sailors, who do not 
understand forms. They have not even the advantage of the 
law which says the accused shall be confronted with their 
accusers. Their accusers are far distant. I have said, too, 
that they do not understand our language; such is the case. 
The verj’ words I am now rising, fall, it is true, upon their 
ears, but they awaken no corresponding feelings in their 
souls. I look in vain for that in their countenances which to 
an advocate is at once his strongest stimulant, and his best 
reward. 

Mr. Hilliard entered upon the facts of the case and into a 
review of the evidence adduced by the government. He said 
the government was bound to prove that a piracy had been 
committed by the prisoners, singly and individually. In ad- 
verting to the testimony of the Captain and crew of the Mex- 
ican, he remarked that such evidence was always to be re- 
ceived with suspicion. Sailors were creatures of feeling, and 
when under the influence of revenge, or any other exciting 
cause, they would go a great way. They did not reflect, but 
felt. There were remarkable instances of this. One was to 
be found in the ease of Capt. Toby, and the other in that of 
Otis. In both cases the crew swore falsely. 

The Court objected to Mr. Hilliard’s allusion to Otis, say- 
ing that that one had not been disposed of. A reprieve had 
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been granted to Otis only for the purpose of affording time 
to the Executive to receive information from the court. 

Mr, BUliard. Some of the prisoners had been identified by 
the crew of the Mexican. Now it was well known, that no 
evidence was so liable to objection as that relating to iden- 
tity. Nothing changed more than the human countenance 
when exposed to the influence of a tropical sun or strong ex- 
citement. The records of the courts proved this. The cap- 
tain thought he recollected a dead man (Delgardo) one of 
those who held their knives to his throat in the cabin. It 
seemed to him (Mr. H.) that if the captain could identify 
any one, it would be more likely to be one of those who came 
with him in the boat, in the open sea, when his mind was 
undisturbed, than one of those who assaulted him in the 
cabin, where the light was necessarily in some degree ob- 
scured. The captain could give no description of their dress; 
in fact he identified nothing. But it was different with the 
mate; he never forgot any thing; he said he could remember 
all the messmates he had ever seen or known ; and that hav- 
ing once seen a face, he never forgot it. Tet, in spite of this, 
he recollected nothing of the dress of the individuals who 
boarded the Mexican, except that one man had cowhide 
shoes, and of these shoes he told the binding. Was it pos- 
sible a man could be so minute in his observation as to be 
able to tell the binding of a pair of shoes, and yet not be able 
to particularize any other article of dress T Not be able to 
tell something about the jackets, etc., of the other men? 

Mr. Hilliard then went on to allude to the great similarity 
in the appearance of Spanish sailors, their universal swarthy 
complexions, etc.; to the evidence of the boy Battis, who 
when on board the brig Savage, at Salem, although he said 
he at that time recognized two of the prisoners, never men- 
tioned the circumstances to any of the numerous friends and 
companions who were about him ; to the improbability of the 
cook of the Mexican (Ridgely) being able to distinguish the 
sears on the fhee of Ferrer, the cook of the schooner, whom 
the former stated he saw on the fore-top-gallant yard; to the 
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fact that Perez had since stated that he (cook) was not there 
at all; to the little weight to be attached to the tesimony of 
Perez [Mr. H. referred to Perez’s statements to Mr. Badlam 
in the gaol, where he (Perez) declared “that all he had pre- 
viously said was a lie*’] ; to the many inconsistencies in Pe- 
rez’s evidence, and that of other witnesses'; and finally to the 
circumstance of all the crew having identified Boyga as hav- 
ing been on board the Mexican, while Perez stated that Boyga 
did not go on board at all. 

Mr. Hilliard also adverted to the conduct of Bidgely, when 
the prisoners were brought into Court to be arraigned, and 
then took an entirely different ground of defense. Supposing, 
he said, what he himself did not believe to be the case, that the 
crew of the Panda robbed the Mexican, it remained to fix the 
relative degrees of guilt of the prisoners. He contended that 
the Panda had been fitted out for a slaving voyage, for which 
alone, doubtless, many of the crew had shipped; and that if 
she had robbed the Mexican, only those who had been en- 
gaged in the robbeiy could be punished for it. 

He supposed the case, that the captain, when a few days 
out, on the voyage to Africa, had yielded to the temptation 
and committed the act of piracy charged upon him, would it 
be just to punish more than himself and the men who imme- 
diately aided and assisted him in the act? It was necessary 
for the government to prove intention on the part of the 
others, when they sailed from Havana. Would they punidi, 
for example, the cook, in the galley of the schooner, the cabin 
boy, setting his table in the cabin, or Perez, who had been 
sent aloft to look out, and could not come down again with- 
out transgressing the rules of the vessel! 

If, gentlemen, said he, you deem with me, that the crew of 
the Panda (supposing her to have robbed the Mexican) were 
merely servants of the captain, you cannot convict them. But 
if you do not agree with me, then all that remains for me to 
do is to address a few words to you in tho way of meroy. It 
does not seem to me that the good of society requires the death 
of all these men, the sacrifice of such a hecatomb of human 
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Tictims, or that the sword of the law diould fall till it is 
clogged with massacre. Antonio Ferrer is plainly hut a ser* 
vant. He is set down as a free black in the ship’s papers, but 
that is no proof that he is free. Were he a slave, he would in 
all probability be represented as free, and this for obvious 
reasons. He is in all probability a slave, and a native Afri- 
can, as the tattooing on his face proves beyond a doubt. At 
any rate, he is but a servant. Now will you make misfortune 
pay the penalty of guilt t Do not, I entreat you, lightly con- 
demn this man to death. Do not throw him in to make up 
the dozen. The regard for human life is one of the most 
prominent proofs of a civilized state of society. The Sultan 
of Turkey may place women in sacks and throw them into 
the Bosphorus, without e^cciting more than an hour’s addi- 
tional conversation at Constantinople. But in our country 
it is different. You well remember the excitement produced 
by the abduction and death of a single individual; the con- 
vulsion which ensued, the effect of which will long be felt in 
our political institutions. You will ever find that the more 
a nation becomes civilized, the greater becomes tiie regard for 
human life. There is in the eye, the form, and heaven-di- 
rected countenance of man, something holy, that forbids he 
should be rudely touched. 

The instinct of life is great. The light of the sun, even in 
chains, is pleasant; and life, though supported but by the 
damp exhalations of a dungeon,^ is desirable. Often, too, we 
cling with added tenacity to life in proportion as we are de- 
prived of all that makes existence to be coveted. 

"The weariest and most loathed worldly life, 

Tliat age, ache, penury and imprisonment 
Can lay on Nature, is a Paradise 
To that we fear of Death.” 

Death is a fearful thing. The mere mention of it some- 
times blanches the cheek, and sends the fearful blood to the 
heart It is a solemn thing to break into the “bloody house 
of life.” Do not, because this man is but an AfriaaTi^ jm- 
agine that his existence is valueless. He is no drift weed on 
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the ocean of life. There are in his bosom the same social sym* 
pathies that animate our own. He has nerves to feel pain, 
and a heart to throb with human affections, even as you have. 
His life, to establish the law, or to further the ends of jus* 
tice, is not required. Taken, it is to us of no value ; given to 
him, it is above the price of rubies. 

And Costa, the cabin boy, only fifteen years of age when 
this crime was committed — shall he die f Shall the sword fall 
upon his neck? Some of you are advanced in years — ^you 
may have children. Suppose the news had reached j’ou that 
your son was under trial for his life, in a foreign country (and 
every cabin hoy who leaves this port may he placed in the 
situation of this prisoner), suppose you were told that he had 
been executed, because his captain and officers had violated 
the laws of a distant land ; what would he your feelings ? I 
cannot tell, hut I believe the feelings of all of you would he 
the same, and that you w’ould exclaim, w'ith the Hebrew, “My 
son ! my son ! would to God I had died for thee.” This hoy 
has a father; let the form of that father rise up before you 
and plead in your hearts for his offspring. Perhaps he has 
a mother, and a home. Think of the lengthened shadow that 
must have been cast over that home by his absence. Think 
of his mother, during those hours of wretchedness, when she 
has felt hope darkening into disappointment, next into anxi- 
ety, and from anxiety into despair. How often may she have 
stretched forth her hands in supplication and asked even the 
winds of heaven to bring her tidings of him who was awray? 
Let the supplications of that mother touch your hearts, and 
shield their object from the law. 

I have thus endeavored to impress upon you that you are 
not to judge of these men in a mass. Condemn not, I beseech 
you, a single one of them, unless you see upon his hands the 
red spot of guilt. It is my interest, as a member of society, 
as much as it is yours, that the guilty ^ould be punished. 
Where the sin lies, there let the axe fall ; but be sure that the 
crime has been committed ere you inflict the penalty. Tou 
never can be called to perform a more serious duty than the 



746 X. AMERICAN STATE TRIALS. 


present The time will come when this world will be as noth* 
ing to you: when its opinions, its struggles, and its varied in- 
terests will hold no more place in your thoughts than last 
year’s clouds; when memory invested with preternatural 
power will array before your mental gaze every action of your 
past lives. Then, gentlemen, at that awful moment, believe 
me, this verdict will not be forgotten; and if you have given 
it witliout due conviction of its justice, it will lie with the 
weight of mountains upon your souls. Let me conjure you, 
then, as you revere the majesty of truth ; let me entreat you, 
as you venerate that Being in whose presence you must one 
day stand, to come to this trial with minds “swept and gar- 
nished.” Judge by the law and the facts before you; grant 
nothing to prejudice ; let no bias warp your minds. 1 do not 
ask you to give a verdict in behalf of the prisoners, but in be- 
half of truth. Such a verdict as, in the closing scenes of thiif 
mortal existence, will inflict no convulsive spasms of remorse 
upon your souls. 

November 20. 


MR. CHUJ) FOR THE PRISONERS. 

Mr. Child. Gentlemenof the jury: Any question which in- 
volves the life of a human being should be approached by 
those who were to decide his fate, with deep feelings of re- 
ligious awe. How much ought those feelings to operate on 
the present occasion! The jury are called upon to decide a 
case of as much consequence as any ever decided by twelve 
men, since the institution of this form of trial. They are 
placed in a situation most awfully responsible. They are 
made the vicegerents of God, and the lives and destines of 
twelve fellow beings, twelve of the sons of God were placed 
at their disposal. By their decision these persons might be 
made to suffer, not only the pangs of the parting of soul and 
body, but that in a manner of all others the most revolting. 
They had here before them a most extraordinary spectacle. 
One of these very persons before them, now arraigned for life 
or death, had once saved the lives of those who made this 
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prosecution. Tes! the Eugli^ officer by whom they were 
captured was once indebted for his life to the leader of these 
men. Mr. Quentin on the stand had stated he had no doubt 
that when Capt. Trotter w'as in the hands of the negro king 
he was saved by the interposition of Capt. Qibert. The jury 
could find nothing in the whole course of the trial that went 
to show that these men were the dangerous and bloodthirsty 
miscreants set forth in the charges brought against them. 
They (tlie juty) had been told there was much blood ^ed, 
and many slaughtered on both sides, at their capture. Was 
not this a total misrepresentation T 

Perez stated that he could not read or write, when it was 
proved on the stand that he could do the former. Here was 
a manifest falsehood. When asked to write, also, what was 
his conduct? Notwithstanding he said he could not write he 
handled his pen in the most clerkly manner, and with as much 
grace as the most experienced trriters in this city. This doc* 
ument, which I hold in my hand, though not a finished piece 
of chirography, yet evinces some of the first elements of let- 
ters, so well drawn, and so smoothly cut, that I think had we 
pressed the matter we might have obtained from him a very 
beautiful and satisfactory specimen of writing. I will now 
call your attention to some inconsistencies in his testimony 
relating to himself. He states that he could not recollect 
what was done at Nazareth, because he was so frightened at 
the idea of being made a prisoner; while in another part of 
his evidence he tells you he was once carried a prisoner into 
Havana, and gives as a reason, “because they had slaves on 
board the vessel.” Gentlemen, I do not state this as having 
any bearing on the case, but only to show you how such tes- 
timony ought to bear. 

This witness has also stated that upon one occasion when 
Capt. Gibert saw an English frigate, he (Capt. G.) ordered 
all the knives to be taken away from the crew and concealed, 
yet says, in the course of his testimony that it is the custom 
for all Spanish sailors to carry long knives. How can yon 
reconcile all these opposing statements. It appears evident 
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to me that the whole aim of Perez was to give a deeper hue to 
the crime with which these prisoners were charged. The car- 
rying of knives by Spanish sailors could excite no suspicion 
in the breast of any one, if it was a customary thing. We 
cannot account for such evidence in any other way than by 
believing that he feared, should these men be discharged that 
his own imprisonment might be protracted. Perez also tells 
yon, gentlemen, that the carpenter stove the American boat 
with something heavy, like a piece of wood ; and afterwards 
he states that it was done with an axe, which was carried on 
board to scuttle the brig with. Now, is not such an instru- 
ment as an axe wholly unfit for such a purpose as the scut- 
tling of a vessel t Again, this witness tells you he does not 
know who shot the men below on board the brig, and yet he 
tells you he could see the padlock with which the scuttle was 
fastened, but does not know who shut it down. And Capt 
Butman in his printed statement says that the scuttle never 
was shut. On another occasion he tells you he was aloft to 
see all that was done on board the Mexican, and afterwards 
gives this as a reason for not seeing any thing. He also says, 
that when in the top he could not see what shoes the boatswain 
were; yet he could plainly see a padlock on board the Mex- 
ican. [The Court here remarked that Perez said he could not 
see the padlock, but was told about it by others. This was 
also confirmed by Mr. Peyton, the interpreter, who was pres- 
ent] 

Mr. Child. Perez also gives the distance of the two ves- 
sels as the reason for not recognizing any of the crew of the 
Mexican. Is not this wholly inconsistent with his opposite 
statements f How does he account to you for having been 
confined in the top so long? He tells you he was put there 
for a punishment This was a curious mode of punishment 
A person under punishment sent aloft to look out and give 
notice of the approach of any vessel which might perchance 
surprise them while in the commission of a tlAwng robbery 1 
Why, how easily might he have betrayed them! I thinlr yoa 
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'will be convinced, on a moment’s reflection that this could not 
have been the case. 

I may have trespassed in my crosaexamination, gentlemen, 
upon your patience ; 1 may have been more minute in minor 
particulars than prudence would seem to dictate; if we had 
been possessed of any other resort this would not have been 
the case. But, as it was, we could obtain not a ray of light, 
excepting by the strictest scrutiny and closest examination. 
Perez tells you at first that the men on board wore both black 
and white shoes ; and afterwards, that he saw no black shoes 
on board, and, still farther, that the officers wore black shoes. 
Again, he says that the boatswain was a poor man and could 
not afford to wear a jacket ; and afterwards he tells you tliat 
the boatswain had a black monkey jacket. How can you rec- 
oncile statements given in testimony so directly contrary in 
point of fact! AVhy, this witness seems to me to think it a 
luxury to lie; yes, he seems to luxuriate in these equivocal 
statements and falsehoods. I do not think we can account 
for his conduct in any other way, unless, indeed, he be in- 
sane; and if that is the case; if this poor, unfortunate indi- 
vidual is suffering under the visitation of God, whereby he 
is deprived of reason, then that is a sufficient reason for re- 
jecting his whole testimony. 

We next come to the division of the money, concerning 
which this witness informs you there was no rule of prin- 
ciple adopted. Now, I would ask, if it is probable that men 
would act thus carelessly respecting the darling object of 
their souls; to obtain which they had forfeited their honor, 
their reputation and their very lives? The money, says Pe- 
rez, was found in bags like velvet. Zlow does this agree with 
another of his statements, that the bags were made of dark, 
coarse linen? He also tells you that he is but twenty-two 
years of age ; and the next moment states that he was a cabin 
boy during the wars of Morillo. 

And I call your attention to- the statements made by Pe- 
rez in relation to the confessions at Fernando Po, and upon 
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the probability of bis having perjured himself by the sup- 
pression of important truths. 

I will now call your attention to another class of this wit- 
ness* testimony. He has stated that the carpenter put fire 
to a bag of powder in the hold. Would the witness himself 
be willing to try this experiment T Would the carpenter have 
succeeded in such an attempt, and made his escape to the 
shore in safety f Is it not more probable he would have been 
in another world before reaching his boat! But he (the wit- 
ness) has stated to you subsequently that he is not positive it 
was a bag, "that the powder was in a keg or a bag.” 

Bemember the many contradictory statements which have 
been made by Perez in relation to the removal of the eleven 
thousand dollars at Nazareth, the attack on the English cor- 
vette by the schooner, and the money sent by Capt. G. to the 
second mate after the latter had absconded. Think of the 
probability that the division of money on the coast, mentioned 
by Perez was nothing more than the payment of wages to the 
crew, and it was very doubtful that a false log-book had ever 
been made by the mate. If such a log-book had been made, 
why had it never been presented by the prisoners to prove 
their innocence of the crime with which they were charged! 

Compare the evidence of Perez with that of the other wit- 
nesses, and remember that it is easier for witnesses to adhere 
to one falsehood, than for a number of witnesses to adhere to 
one course of evidence without detection. Here, I would ad- 
vert for a moment to the difference between the statements of 
Perez and those of Capt. Butman. The former has told you 
that at the time of the capture of the Mexican a musket shot 
was fired from the Panda; while the latter tells you "that the 
schooner gave chase, fired a gun to leeward and hoisted pa- 
triot colors.” And, in connection with this matter, the dis- 
trict attorney asked, was the gun shotted! 

I next called attention to the statement made by Capt But- 
man in his log-book, that there were 60 or 70 men on board 
the schooner, and that she had two brass ten-pounders ; while 
Perez said there were but 30 men bn board, and both he and 




PEDRO OIBERT AND OTHERS. 


751 


the other witness, Quentin, affirmed positively that the 
guns were iron. Perez also said there was but one man and 
the third mate on board the Panda who spoke English, and 
that the former of the two did not go on hoard the Mexican ; 
while the crew of the last named vessel declared that several 
of the pirates spoke English fluently. 

The conduct also of Capt. Trotter did not show that he 
considered the prisoners pirates. He never kept them in 
chains long enough to keep up the farce, if it was a farce, 
and even employed Capt. Qibert as his amenuensis, regaling 
■him with wine, and treating him in every way as a compan- 
ion. 

And why was there no announcement made in England of 
the arrival of these prisoners, or of the tragical death of the 
officers blown up in the schooner at Nazareth? Why, too, 
were they not tried in England for driving so hard a bargain 
with the English corvette, in the purchase of her spars? 

It has just occurred to me, gentlemen, and I think the 
statement made by Domingo is worthy of your serious con- 
sideration, that Capt. Trotter ever after the capture of the 
Panda was subject to sudden fits of illness, etc., from which 
he had not recovered when the Curlew arrived in England. 
This, gentlemen, whatever effect it may have on your minds, 
has given me many serious reflections. 

In reference to the consul at Plymouth, it is my opin- 
ion that if that consol had been a Spaniard and indif- 
ferent to Capt. Trotter, instead of being an Englishman 
and his friend, he would have demanded a trial of the pris- 
oners in England, for the alleged robbery of the English cor- 
vette. 

November 21. 

Mr. Child. The capture of the Panda doubtless had not 
been effected without great loss and bloodshed on both sides, 
and no announcement had been made of this, on the arrival 
of the Curlew in England. I put it to the jury whether these 
were the common actions of men. 

Mr. Child here wished to read some extracts from “Cob- 
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1)ett’8 Parliamentary Tables,’' by whidi he said he eonld 
show what kind of men had found their way into the British 
navy. He could show the names of upwards of 3000 lieutoi- 
ants, many of them veterans in the service, who had been sa« 
perseded by beardless youths. 

The Court said that any established work of science eonld 
be quoted in evidence, but the mere opinions of a writer, rel- 
ative to the conduct of a government, or of individuals, could 
not be admitted. 

Mr. ChUd. Had an announcement been made of the loss of 
life consequent upon the capture of the Panda, a court of 
inquiry would have been held upon the subject. But no an- 
nouncement had been made. There is also the probability 
of Capt Trotter having yielded in some way to the influ- 
ence of corruption. Bacon, one of the greatest men that Eng- 
land ever produced^ had taken a bribe of one thousand pounds, 
and why might not a similar course be pursued by Capt. 
Trotter T Could we bring some men before us who were at 
Prince’s Island at the same time with the schooner, I think 
we could prove to you that the Panda was there searched by 
British oflScers, and declared not to be the one which com- 
mitted the robbery. 

Mr. Dunlap begged Mr. Child to suppress any further re- 
marks on this subject, or he should be oldiged to disclose some 
facts that would prove fatal to the prisoners. He said he 
possessed evidence to show that an American vessel arrived 
at Prince’s Island about May, 1833, bringing intelligence of 
the robbery ; and that upon the intelligence becoming known, 
the Panda immediately fled. 

ilfr. Child. Mr. Quentin had testified that a seaman named 
Turnbull took the match from a bag of powder in the Panda’s 
magazine. In connection with this statement I wish the jury 
to bear in mind that this same man had been disrated in the 
British service. And here I would ask, why, if tins money 
was left on the coast of Africa, has it never been traced! 
You have been told, also, that dollars are not current on the 
eoast of Africa. Such an assertion, I think yon must know 
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is false, as all travelers positively assert, that Spanish dol> 
lars are current all over Africa. Their value, doubtless, dif- 
fers in different parts of the coast, as the inhabitants may be 
found more or less in want of other articles. And the money 
was buried ! How is it that it remains secreted to this very 
day, with a fleet of British vessels on the coastt How is it 
that it is still in possession of the natives, notwithstanding 
the powerful arms of the British navy, headed by Capt. 
Henry D. Trotter? Why, also, were not the watch, the wadi- 
basin, and the dressing case, all of so much value, ever dis- 
covered ? 

Gentlemen, I never, in the whole course of my practice, 
heard of any thing which appeared so utterly moonshiue, as 
these stones which have been told yon. I do not say they are 
so— but they may be, for all we know to the contrary. Do 
you believe, gentlemen, that Capt. Trotter ever thought this 
money was taken piraticallyf It was said the money be- 
longed to Mr. Peabody, and if so, would it not have been the 
interest of Capt. Trotter to have found it? He would have 
undoubtedly received a large reward on restoration to the 
owner, and also a reward from his government for having 
captured a pirate. Quentin tells yon that he supposes the 
money was taken, and sent to the Treasury of the Navy. This 
you must be aware would never have been the case, but it 
would, as prize-money, have been divided among the crew. 
Proceeding on this point, gentlemen, I shall endeavor to 
show you, that a good and honest log-book was taken, with 
the other papers, from on board the Panda, and was either 
destroyed, or remains in the hands of Capt. Trotter. 

Quentin also tells us of an American flag or ensign which 
was found on board the schooner. Why, I would ask, has it 
never been produced, as well as the many trifling articles 
taken from Capt. Gibert? These stories remind me of noth- 
ing so much as some old wives' legends, or tales of the nursery, 
about pots of money buried, or a treasure at the end of the 
rainbow. I put it to you, gentlemen, whether it would be 
consistent with your duty, to take the lives of twelve men on 
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fmch grotmdfi as these. Gentlemen, there never was such a 
case of piracy since the beginning of time. And is it a fact 
that Quentin did not know that the log-book or any of the 
papers were missing T Doubtless aU the books and papers fdl 
into the same hands. 1 have no doubt that the log-book is 
now in the hands of the prosecutors. The schooner has ever 
been known as a two-topsail schooner; as such, she was known 
in August, 1832, in Havana, and also in Cadiz, in 1833. It is 
no crime to sail in a Baltimore clipper ; if it were so, many of 
our most valued nautical men would, long ere this, have suf- 
fered on the scaffold. The question before you is, not whether 
the pirate was a clipper, but whether die fully answers the 
description given of the Panda. 

Perez tells you there- was no money on board the Panda. 
It appears quite improbable to me that he should know any 
thing about it. Are you convinced of the probabilily, that 
the captain and mate should set out on a journey like this, 
without a cent of money in their pockets t That you must 
believe Perez has perjured himself, is, I think, reduced to a 
certainty, by the evidence of Badlam. I think you must be 
also convinced that the schooner had money on board, and if 
so — ^if she had from two to five thousand dollars on board, 
that fact proves the voyage to have been an honest one. It 
has also been proved that the captain paid money to the men 
at Nazareth. This money was doubtless shipped for the voy- 
age at Havana ; and is it likely he would have discharged Sil- 
vers, with the assurance that he could no longer support him, 
if he (the captain) had possessed such a sum of money as he 
is said to have stolen from the Mexican f In cases of pira<y 
I consider it just as important, in order to convict individu- 
als of the crime, that the money should be produced, as that 
in ease of murder, the body should be found. As regards 
the money found at Nazareth, you have no testimony 
in relation to that, but the testimony of Perez, and he in one 
place tells you that eleven thousand dollars were buried, and 
in another, that he is not certain of it. 

Jfr. Child argued at considerable length on the improba- 
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'bility of the Panda falling in with the Mexican, and read to 
the jury a table of calcnlationa, which he had made, for the 
purpose of diowing that the schooner must have been greatly 
ahead of the brig at the time the robbery was committed. 

With reference to the prisoners being engaged in the slave 
trade before that circumstance was suffered to operate against 
them, the €k>vemment should itself be certain that it came 
into court with clean hands. It was undeniable, that how> 
ever objectionable this traffic might be to New Englanders, 
the whole country at present participated in it. So late even 
as 1833, a direct trade in slaves had been carried on on the 
Mississippi. The Constitution had also virtually given a 
license to this branch of traffic for twenty years; and al> 
though it had been since abolished, the English and Danes 
had had greatly the start of us, in that particular. Charles 
the Fifth, too, of Germany, had done more to stop the slave 
trade, and to ameliorate the condition of slaves, than had ever 
been done by the Federal Government since the period of its 
formation. 

I urge strongly upon the jury that even if the officers of 
the Panda were guilty, you are not to convict the crew, tm- 
less participation and previous intention can be proved 
against them; — the king’s crown, the judge’s robe, or the 
marshal’s truncheon do not become those elevated individu* 
als half so much as mercy become you (the jury) upon the 
present occasion. 

November 23. 

Mr. Child read a statement to the court to the effect that 
a piratical schooner, answering the description of the Pan* 
da, but clearly not that vessel, had been seen in the latitude 
of Cape de Verds, and had chased and fired into the ship 
Caesar, bound to Demerara. 

MB. DUNLAP FOB TUB GOVEBNMBNT. 

Mr. Dunlap. Gentlemen of the jury : It now becomes my 
duty, on the fourteenth day since the commencement of this 
trial, to address to you the closing argument for the prosecu* 
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tion. The labors of this case have been unexampled. We can 
find no parallel to them in the history of judicial proceedings 
of this country. None of us have as yet, however, broke down 
under them, although many times the body has been weary 
and the heart sick and faint. Still I do not know that these 
labors ought to he to us a subject of regret, when we consider 
the great imjmrtance of the case now to be decided. It is im- 
portant, inasmuch as it involves the lives of twelve men, and 
the interests of public justice, not only in this, but in every 
other civilized country. 

It is of consequence, not only to our own citizens, but to 
**all those who go down to the sea in ships,” that, when re- 
moved from the protection of their friends and neighbors, 
they should yet be safe — ^protected by the moral influence of 
the law, spreading over the wide expanse of ocean, and ex- 
tending from one continent to the other. When then, I say, 
yon consider the momentous nature of this trial — ^that it is 
connected with the interests of every nautical people, I think 
I am justified in the remark that the labors of the cause 
ought not to be regretted. Not only should we dismiss from 
our minds all thoughts of the labor we have undergone, but 
every, the slightest, personal feeling, calculated to bias our 
minds, or impede the ends of justice. We should come to 
the decision of this case with pure hearts, and minds freed 
from all feeling of anger or irritation, however much the 
course pursued for the defense has been calculated to pro> 
duce them. We should come bearing in mind the great max- 
im of the law, ”That every person is presumed to be inno- 
cent until he is proved to be guilty,” but with a resolution 
also, should the guilt of the individuals before us be proved, 
to do our duty. The prisoners have had a fair and noble 
trial. If they are far from their friends; if the forms of 
this court are new to them, yet have th^ had privileges, which 
in their own country they could not have had. They have 
been furnished with copies of the charges against them, in 
order that they might ^ow what those charges were. They 
have had individuals acquainted with their own language to 
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ingtroct them in matters of right ; they have had counsel^ of 
their own selection ; they have had the privilege of choosing 
their own jury, from a large number of citizens collected from 
all parts of the vicinity (and if ever there was a mode more 
calculated to secure the proper administration of justice, it 
is that adopted by us in this particular) ; they have had the 
advantage of the purse of the government to procure any tes- 
timony within the process of the court; all witnesses whose 
testimony they desired are in attendance at the government 
expense; and they have had counsel to aid them, not only in 
relation to the law and the examination of witnesses, but also 
to urge all matters as well of testimony as of the law, to the 
jury. Have they not then had all the privileges w’hicb the 
mildest system of laws could extend to them T Had this case, 
which has already occupied the attention of this court twelve 
days, at an average of six or seven hours per day, been tried 
at the Old Bailey, it would have been decided between the 
rising and the setting of the sun. This is not all ; besides t e 
indulgences already stated, they have had the benefit of a 
most laborious, ingenious, and talented defense. The junior 
counsel, who opened this case, did it wdth ability and feeling; 
and presented, in my opinion, every point for the prisoners 
of which the case was susceptible. His address was decked 
with all the graces of a brilliant imagination; and with all 
the attractions of the most persuasive eloquence. But the 
most refined and elaborate texture of reasoning is too often 
like the most beautiful fabric of art, necessarily composed of 
the frailest materials. And if the defense be inconclusive to 
establish the innocence of the prisoners, T may remark (to 
use the words of Lord Bacon, on a similar occasion), that the 
fault is in the stuff, and not in the workman. The closing 
counsel brought to the cause his untiring zeal, his great in- 
dustry, his various and profound learning; and exhibited a 
labor, and I had almost said a desperation, which I think 
must have satisfied you, gentlemen, that the cause pre^d 
heavily on him, and that he was fully conscious of the weight 
of the load,— the dead lift,— he had undertaken to carry. 
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Bnt, gentlemen, all the indnlgenoes I have enumerated have 
been granted, not to facilitate the escape of guilt, but to af- 
ford protection to the innocent; else were onr laws a mock- 
ery, and our courts of justice but a tiieatre, where the prize 
of eloquence is to be won, and where, instead of protection 
of the rights of our citizens, guilt might, more than in any 
other place, revel in crime, and defy discovery. ... If 
the prisoners are innocent, none of you, gentlemmi, I am sure^ 
will regret the length of time, and the great labor which has 
attended this investigation; on the other hand, if thqr are 
guilty, and it shall become your solemn duty to render that 
verdict which will consign them to chains and the scaffold, 
will it not be a satisfaction to you, that you have heard all 
that could be said in their behalf ; and that could enable them, 
if innocent, to prove that innocence. My duty in this case is 
plain. The counsel for the defense have had their duly to 
perform; and they have done it manfully. A duty has also 
been assigned to me. 1 have given a pledge to my country, 
that if 1 possess any talents, those talents shall be exerted to 
the utmost in the discharge of my duty. I have taken an 
oath to this effect, and 1 must not be found recreant to that 
pledge, — ^unmindful of that oath. Yet you diall hear from 
me no rash expressions of anger against the prisoners. It is 
not my duty to excite prejudices against them; but calmly, 
and with a firm step, to progress through the mertis of this 
case. 

In pursuing this course, I shall endeavor, as much as pos- 
sible to simplify this transaction — ^to clear it from the wimw 
of words, beneath which it has been, doubtless unintention- 
ally, buried. After these introductory remarks, let us pro- 
ceed at once to the facts of the case. There would be no 
doubt that the Mexican had been robbed in lat. 33, Ion. 34V^, 
by pirates; the great question was, whether the captain rthI 
crew of the Panda were the individuals who committed that 
robbery. Let us examine the evidence bearing upon this sub- 
ject. There was a schooner named the Panda, in the harbor 
of Havana on the 12th of August, 1832. She sailed tiience 
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on the 20th or 26th of August, commanded by Captain Oi- 
bert, and manned by a crew, part of nrhom were the pris* 
oners at the bar. All this was undeniable ; it was proved by 
the Custom House documents, and also by the testimony of 
Perez and Guzman. Perez says that she sailed on the 20th 
or 26th, and the diip’s papers and Moro Pass, etc., being 
dated the 18th, all induce us to believe that the 20th August 
was the day on which she commenced her voyage. Now the 
track of the Mexican is before us, marked by the mate of that 
vessel till the day of the robbery. The Panda sailed on the 
20th or 26th, from Havana, her track lies directly over the 
spot where the Mexican was met, and you have the testimony 
of Mr. Peabody, the owner of the vessel, now a merchant, but 
formerly a practical seaman, that the two vessels would be 
likely to meet. The next testimony upon this point is that of 
Mr. Briggs, who has been a captain for thirty*two years, and 
who informs you that the Panda would probably come as far 
north as 37 deg. and that she would be more likely to meet 
the Mexican in 33, 34V^ than at any other point on the 
chart. We have, then, Capt. Rich, who says that the latitude 
just mentioned is the spot where the vessels would meet. He 
tells you that were he bound for the coast of Africa he should 
come north as far as Cape Hatteras. We then have Capt. 
Budd, an officer in the U. S. navy, who has commanded two 
sloops of war on the Havana station; he agrees with Capt. 
Rich and the line indicating the course of the Panda, which he 
traced with his finger on the chart, passed over the very place 
where the robbery was committed. 

Consider also the evidence given by Capts. Bethnne, Faulk- 
ner, Bacon, and Devens, to the same effect. Now we have 
witnesses from the Mexican, and one from the Panda herself, 
who swear that the prisoners are the persons who committed 
the robbery. What sort of a vessel was the Panda f She was 
a clipper schooner, with raking masts, painted black, with a 
white streak, and her armament consisted of two small guns 
and one large pivot gun. And what does Capt. Butman tell 
youf Why, that the piratical vessel was a clipper, painted 
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bUuA; with a white streak, that she had two small gons, and 
something like a gun covered np amidships, and that she was 
about one hundred and fifty tons burthen. With respect to 
the latter item (the amount of tonnage) allowances must be 
made for the state of alarm into which Capt Butman was 
thrown, and Mr. Peyton has told you how difficult a matter 
it is to judge of the tonnage of a vessel ; he has told you that 
himself and messmates were, in one instance, unable to de> 
cide within fifty or sixty tons the amount of burthen even of 
the vessel in which they were sailing. 

Then with regard to the schooner’s armament The Panda 
had two small guns, and one pivot gun. Perez said the small 
guns were six and nine pounders, and Mr. Quentin, a naval 
officer, made a similar mistake in his estimate of their calibre. 
Capt Butman, however, described the guns as “neither long 
nor short,” and a singular corroboration of his opinion has 
come out in the course of this investigation. In the roll of 
equipage of the Panda, read a few days ago, the small guns 
are represented as gunnades, and these pieces are, as Capt 
Butman said, neither “long nor short guns.” Is not this 
proof of Capt. Butman’s accuracy, of far greater importance 
than the mistake which he made in relation to the metal of 
the guns 1 A mistake, too, very easily made ; for who has seen 
guns at sea in the same state of brightness as those exhibited 
in a park of artillery? And who has not noticed the dark 
and bronze state of the guns which lie in our navy yard. Re- 
member the perfect agreement which existed between the 
testimony of the crew of the Mexican and the witness Perez 
in relation to the colors of the Panda. Beed, the mate, stated 
that when the piratical vessel came up with them she hoisted 
patriot colors. And Perez says that when they fired a gnu for 
the American brig to heave to, they hoisted the Col umbian 
flag. The description given by Capt. Butman of the manoeu- 
vres of the piratical vessel at the time of the Mexican’s cap- 
ture, also correspond with Perez’s account of the movements 
of the Panda at the same period. There are also numerous 
otber coincidences between the testimony of the crew of the 
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Mexican and that givep by Perez. The mate of the Mexican 
says that the pirates took from them some qpars, batter and 
fowls, and Perez makes the same statements from his obser- 
vation while in the maintop of the schooner. He also says 
that he saw smoke proceeding from the galley of the Mexi- 
can, and Capt. Butman tells yon that his vessel was attempted 
to be set on fire. You have also the coincidence from the wit- 
nesses in both vessels, that all this took place on the 20th Sep- 
tember. Perez mentions the 20th, as the day on which the 
Panda captured the American brig, and the log-book of the 
Mexican tells you that she was robbed on that day. Well, 
the Panda proceeds on her voyage to the coast of Africa, and 
in a few days after the period of the robboiy, changes her rig, 
with the spars and duck taken from the Mexican; she also 
changes her paint. On her arrival at her destination slic 
stays a short time in the river Nazareth, and then proceeds to 
Prince’s Island, first removing her figure head and substi- 
tuting an awkward piece of wood; and the next thing we 
hear of her is, that she has fled from Prince’s Island, because 
the news of the robbery of the Mexican had reached that 
place. Her officers then proi>ose running her on shore and 
destroying her. Now, W’hy, if they had done nothing wrong, 
destroy their vessel! What was the burying of the money 
for either? — why put that into the care of tlie negroes! If 
they had brought it from the Havana with them, they would 
have kept it in its proper place, under the guns of their ves- 
sel. And if they were not pirates, what had thej' to fear 
from a cruiser of his Britannic Majesty ’s navy ! 

The English boats came up with the Union Jack hoisted; 
that flag which was the protection of honest men, but the ter- 
ror of pirates — ^the flag of the queen of the ocean ! But these 
men preferred to destroy their vessel and place themselves 
under the protection of the negroes, rather than submit to the 
search of a lawfully commissioned cruiser of the greatest na- 
val power in the world. They had nothing to fear even on 
the score of their being slavers, becatise no vessel can be cap- 
tured iiTilew* she have slaves on board, which the Panda had 
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not &t tbe time was taken. And what became of t heitt 
after they left the yesaelf Why they aong^t refuge among 
the negroes and in the forest. How different was the eondiMfe 
of the Portuguese, who shipped at Prince’s Island, and had 
no concern with the robbery. One of them went on board 
the Panda immediately after the English had taken possession 
of her, and the other sought a passage home in a vessel lying 
very near the Panda. Prom the instructions of the captain 
of the Panda, I believe the whole affair was a regular pirat- 
ical and slaving speculation, on the part of certain individu- 
als in the Havana, for the Panda had not a sufficient cargo 
to purchase the number of slaves (450) die was going for, 
and the wages of the crew also were $1000 per month. Mr. 
Peyton informed the court that slaves on the coast of Africa 
could be purchased for $12 each. 

I shall now advert to the alleged contradictions in the evi- 
dence of Perez. The statement of this witness, “that he had 
not been drunk, and had not had mm given him,’’ was not 
contradicted by the statement he made in gaol to Mr. Bad- 
lam. He told Mr. Badlam that on that occasion he had had 
wine given to him; but never acknowledged that he received 
rum, or that he had been drank. The witness’ state of mind, 
too, when he said this should be taken into consideration. He 
believed he had been dealt faithlessly with by the govern- 
ment, and under this impression made use of words attrib- 
uted to him. At the conclusion of the interview, however, he 
stated that “when before the judge he would tell the truth,’’ 
thus clearly intimating that his previous statement about the 
wine was a falsehood. In relation to Perez’s declaration, that 
he could not read or write, he had used the words in their 
common acceptation and meant to say that he could not read 
as others did, with any degree of fluency. 

If Perez had declared he could read and had given no bet- 
ter specimen than he did in the court (reading or rather 
spelling two lines in five minutes) the counsel for the prison- 
ers could have accused him of laying claim to a qualification 
which he did not possess. But, even admitting that Perez had 
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said previously that he could not read, and that in contradic- 
tion of that assertion he did read in court, circumstance 
'would be one of the strongest proofs that he had testified 
truly. It would prove that however bad he was in other re- 
spects, whatever falsehoods he might have stated elsewhere, 
he had come into court upon the present occasion with a full 
knowledge of his precarious mtuation; 'with the conviction 
that his life depended upon -his veracity; and 'with a determi- 
nation to tell the truth, even riiould he contradict ai^ thing 
he might have previously stated. How eaqy would it have 
been for him, when asked by the counsel for the defense **if 
he could read,” to have replied in the negative. 

To proceed to the consideration of the question “whether 
the whole of the prisoners were implicated, supposing the 
captain and officers to be guilty.” In relation to this ques- 
tion, there is one circumstance which removes all doubts that 
the whole crew "were copartners in the crime; which extin- 
guished at once in my bosom, the hope I had so fondly cher- 
ished in favor of Ferrer, the cook, and Costa, the cabin boy. 
This damning circumstance is the fact that not a single indi- 
'vidual of the crew had ever mentioned the robbery to the 
Portuguese, who were so many months their companions. This 
unnatural silence proved that they were all equally impli- 
cated in the crime and all felt the necessity of keeping the 
secret ; that they had cast in their lot with their officers, and 
were bound together as a band of brothers, by a common sense 
of guilt and danger, the captain being like Byron’s Conrad, 
the master-spirit of the whole— “one formed to lead the 
guilty, guilt’s worst instrument.” 

The nautical gentlemen, who were brought forward by the 
counsel for the defense in numerous instances, although 
called in behalf of the prisoners, corroborated the evidence 
of the government witnesses. Almost all piracies are now 
committed by slavers, slavery being the only pretence on 
which a piratical vessel could now-a-days be fitted out Mr. 
Dunlap concluded by passing an eloquent enlogium upon 
Capt. Trotter, and the English navy generally for the gal- 
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lantry with which they, upon all occasions, ri^ed their lives 
in behalf of the general weal. 

November 24. 

JUDGE STORY’S CHARGE. 

Judge Stobt. (Gentlemen: This important and protracted 
case is now, I hope, drawing to a close. As regards its dura- 
tion and the extraordinary nature of the circumstances de- 
veloped, it is without parallel in the history of our courts. 
Great diligence^and exertion has been used to bring out facts; 
those facts are now before the jury, and it is for you to de- 
cide as to the guilt or innocence of the pinners. The pris- 
oners all pleaded not guilty, and I feel sure that in a case 
like this, I need not say much to the jury in relation to the 
necessity of using deliberation and caution in the formation 
of your judgment ; on the one side, the lives of the prisoners 
are in your hands, and, on the other, the preservation of pub- 
lic justice. The lives of the prisoners are dear to them, and 
the due and fit administration of justice is not the less dear 
to the country. The case has been argued for the defense with 
great elaborateness, ingenuity and eloquence; and the reply 
of the district attorney is marked with equal diligence, mod- 
eration and candor. Little more remains, then, for the court 
but to sum up the facts, and present to the jury the most im- 
portant elements contained in the testimony which has been 
adduced before them. I wish the jury to understand (the 
case having, as I said before, been argued so elaborately and 
in detail), that they are not to take the facts 1 give them as 
all the facts, but only as the most important ones. As the 
case, for the most part, turns on a question of fact, it is for 
the jury to decide upon it in that respect. The suggestions 
about to be made by me are only so made for the purpose of 
assisting you in coming to correct results; and if, in the 
course of the remarks I am to make, I should happen to dififer 
in any way from you, to follow the dictates of your own 
minds and consciences, without being influenced by any ob- 
servations or opinions expressed by me. You are to use your 
own judgment 
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Many things, said Judge Stort, had been brought into the 
present case which he regretted ; but the counsel for the de- 
fense had undoubtedly done right in omitting nothing that 
might have occurred to their minds as likely to be of benefit 
to the prisoners. The jury had had many cases read to them, 
to show the difficulty of deciding upon the identity of indi- 
viduals. Some of these might be founded in fact, or they 
might, for aught any one could say to the contrary, be fig- 
ments of the brain. They were the common-places of the 
law, and had been cited before him for the same purposes as 
now, in almost every criminal trial in which he had been en- 
gaged. If they went for any thing, they went to establi^ 
two things, viz. : first, that unless the body were found there 
ought to be no conviction ; second, that, because men had tes- 
tified falsely, or had been mistaken as to identity, that there- 
fore testimony ought not to be taken. Now these positions 
were absurd. If no conviction ought to take place unless 
the body of a murdered person be found, what was to be 
done in cases of murder at sea, where the body was thrown 
overboard and buried beneath the broad ocean! 

The cases of murder were numerous, and were they to be 
told that a jury had no right to convict, because the body 
could not be produced from the depths of the seat Men had 
been convicted on false testimony; and what then! Are we 
to say that jurors shall never convict, because men have been 
found base and wicked enough to perjure themselves, for the 
purpose of taking away the life of a fellow being! No one, 
.surely, will contend for doctrines of this kind. If they were 
admitted, our courts would be useless, not only in criminal 
but civil cases, and instead of being here today, the law 
ought to prescribe that there should be no courts, no admin- 
istration of justice throughout our country. Human testi- 
mony is almost the only thing upon which we can rely in this 
world ; and he who undertakes to shake our faith in it, under- 
takes to shake our faith in every thing on earth, and I had 
almost said, in heaven. Where would be the consolations of 
Christianity, which are based on human testimony! How 
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could we support our claims to properly, or claims of any 
other kind, but by human testimony t llie only purpose for 
which these cases ought ever to be called before a jury was in 
the way of caution; and if they were urged farther than this, 
it was an urging of the jury to betray their duty. He regret- 
ted to see them introduced into an American court, because 
our tribunals were not characterized by a thirst after blood ; 
on the contrary, if we had any thing of which we could justly 
boast, it was that, in our code of laws, there were few capital 
crimes, and that the administration of that code was con- 
ducted with the severest and most punctilious caution. It 
had been objected to us that we were even over-merciful. 

There was anotiier topic on which he must say a few words, 
and that was the remarks which had been made in relation 
to the manner in which the prisoners had been brought here, 
and upon the circumstances of their capture. He should feel 
himself unworthy of the station he occupied, if he did not 
advert to this topic, because, if he rightly understood the pris- 
oners’ counsel, an attempt had been made to throw a great 
deal of doubt over the motives and actions of Capt. Trotter, 
and even of the British government itself, for having sent the 
case to this country. The British government, on this occa- 
sion, finding persons in England in custody of one of her own 
officers, and accused of piracy on an American vessel, chose 
to send those persons here, where the best evidence could be 
obtained, and where the greatest facilities and advantages 
for their trial were to be found. Over piracy, all nations ex- 
ercise equal jurisdiction, and the British government might 
justly have exercised it in this case ; but they preferred that 
the offenders should be tried by the citizens of that country 
against whom the offense had been committed. And I may 
say that this conduct of the British government can scarcely 
receive too much praise from an American citizen. 

How could this cause have been decided in England. None 
of the crew of the Mexican, nor her owner, were there. How 
coidd the evidence heard before this court, and which oc- 
cupied its attention during the three first days of the trial. 
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have been heard in England. Let them look, too, at the con- 
duct of Capt. Trotter. He was an officer of the British navy, 
stationed on the coast of Africa, with directions to use his 
exertions in suppressing the riave trade. He was there dis- 
charging the particular duty which had been assigned to him, 
and was under no obligation to trouble himself about pir- 
ates. But he receives information of the robbery of the 
American brig, and that the pirate is supposed to be on the 
African coast, and immediately goes in quest of her. What 
motive could this gallant officer have had to interfere in this 
matter, but a sense of justice, and a desire to protect the 
rights of the whole world f He had nothing to gain, and he 
might encounter a great deal of peril, obloquy and respon- 
sibility. Under these circumstances Capt. Trotter does in- 
terfere. He goes in search of the pirate. And you know, 
gentlemen, said the learned judge, it was no ordinary peril 
he encountered. Mr. Quentin has stated facts sufficient to 
prove to you the danger of the undertaking, even when the 
crew of the Panda were not on board to make resistance. Had 
the crew remained on board, and used the means in their 
possession, the loss of lives among the British, they being in 
open boats, must necessarily have been great. 

Now what inducement had Capt. Trotter to encounter all 
this, but a high sense of public duty, not merely to his own 
country, but to the commercial world. -It is said that there 
was something mysterious about the conduct of this brave 
officer. I have never observed anything of the kind, gentle- 
men, during this trial. It remains for you to say whether 
anything of the kind exists. His station was on the African 
coast, and he could not leave it without orders from home.* 
He made the capture and communicated it, where he was in 
duty bound to do, to the heads of the admiralty. We know 
that he did this, because we find that the Britirii government 
taking cognizance of his act, and sending the prisoners to be 

* In allnsion to the lemarks of Mr. Child as to the length of Capt. 
Trotter’s cruise and no annonneement having been made in the 
papen of his eapture. 
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tried here with reference to it. Suggestions had been thrown 
out, and questions asked, as to whether money had not heat 
divided among the crew of the Curlew. This question no per- 
son could misunderstand for a moment. Now he must say, 
as an individual, that, on the most careful examination, he 
had found nothing as done by Capt. Trotter, that a man in 
his situation might not fairly do. The learned judge farther 
stated, in reference to this matter, that if, in tiiis first in- 
stance of national reciprocity, Britidi ofSeers found them- 
selves accused without sufficient reason, it would be, as it 
was the first, most assuredly the last time they would expose 
themselves to such consequences. It was, however, possible 
that Capt. Trotter might have acted with perfect propriety, 
and yet the prisoners be innocent of the crime imputed to 
them. On the other hand, Capt. Trotter might have done 
wrong, and the prisoners, notwithstanding, be guilfy. The 
jury were to bear in mind that Capt. Trotter’s conduct, was 
a matter separate from the guilt or innocence of the pris- 
oners. With respect to the capture of the Esperanza, the 
rule of law was that a probable cause would justify taking 
possession of her; and if this could be proved, no damages 
could be recovered. Damages could only follow a wanton 
and manifestly improper seizure. 

Judge Stort passed from this topic to the merits of the 
case between the government and the prisoners. He admon- 
ished the jury that if there remained a reasonable doubt in 
their minds, as to the guilt of the prisoners, they were to give 
them (fhe prisoners) the benefit of it. It must, however, be 
a reasonable, and not a vain and trifiing doubt The present 
case, he said, might be divided into three questions: first. 
Was the Mexican robbed? Secondly, was that robbery, if 
committed, committed by the Panda? Thirdly, If robbed by 
the Panda, were all the prisoners present implicated in the 
crime? With regard to the first question, there could be no 
doubt. No one attempted to deny that the Memcan was 
robbed in lat. 33, Ion. 34^; and that, after the q[>ecie had 
been taken from her, her crew were placed below, and at- 
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tempted to be destroyed by fire. It was obvious that the in- 
dividuals, whoever they were, after committing the robbery, 
had resolved upon consummating their crime by the sacri- 
fice of every one of the crew, by the murder of those against 
whom they could have no angry feeling, and whom they had 
never before seen. It w’as a horrible crime; but the horror 
which it excited was not, at the present time, to weigh an 
atom against these prisoners, in the minds of the jury. They 
(the jury) were first to see if the prisoners were guilty. 

JuDQB Story then proceeded to the consideration of the 
remaining questions into which he had divided the case, viz. : 
Whether the Panda was the vessel that robbed the Mexican, 
and if she was, whether all the prisoners on board her were 
equally guilty T 

He went over the whole of the evidence bearing upon the 
first point, and finally summed up in a manner that could not 
but have proved conclusive in the mind of every one as to 
the guilt of the prisoners. Upon the last question, however, 
he expressed himself decidely in their favor. Only those of 
the crew, he said, could be convicted, who were proved to 
have participated in the crime. The mere fact of their be- 
ing on board the Panda was not sufficient to condemn them. 

With reference to the good characters given by some of 
the witnesses of Capt. Oibert. the judge said that a good 
character certainly availed much, but numerous instances 
were on record of men, long held in high estimation, sud- 
denly committing the greatest and most horrible crimes. 
With regard to De Soto, the generous act performed by that 
indvidual was fully estimated by every person in the court. 
I stand humbled before you, gentlemen, by a fact brought 
out in the course of the testimony you have heard; the fact 
of an American ship passing by and leaving American citi- 
zens to peridi in sight of their countrymen. We have had 
from the counsel for the defense an eloquent allurion to the 
parable of the priest and the Levite, and never from the days 
of our Savior till now can that parable have been more fully 
illustrated tbsw by the fact to which I have alluded. The 
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American passed by the sufferers, the Spaniard stopped and 
saved them. But the prisoner’s guilt must outweigh all- 
these considerations. We cannot dispense merqr. That is- 
the attribute of a higher power. You and I, gentlemen, are 
bound to do our duty according to law, and we diould be 
false to our oaths, our country and our Ood, if we were to 
shut our ^es to the force of the testimony before us. 

The concluding part of the charge was very favorable to 
Portaha, Velasquez and Ferrer. No participation what- 
ever, Judge Stout remarked, was proved against Portana — 
the only circumstance against the second was the statement 
of Perez, that he was with him (Perez) when the money was 
buried; and the third, Ferrer, was evidently a servant and 
an African. Although set down in the ^ip’s papers as free, 
that fact was by no means conclusive. Vessels going on a 
slaving voyage would never carry a native African with 
them as a slave, because that circumstance would subject 
them to capture by the English or other cruisers. There was 
therefore every reason to believe that Fenner, although de- 
scribed as a free black, was in reality a slave. 

Judge Story, in the course of his charge, made the following 
remarks in relation to the slave trade. This inhuman traffic, 
he said, had long been the reproach of Cihristendom. It had 
been carried on with as much zeal by England and America 
as by the French and Spanish. And although Christianity 
had blessed us with its light for 1800 years, it was only until 
very lately that this species of commerce hi^ been wholly 
abolished. He could not agree in the remarks which had 
been made by both counsel for the defense, upon the conduct 
of the United States as connected with this matter. The 
Constitution had never sanctioned the slave trade. It met an 
existing state of things, and passed an act taxing the trade, 
and enabling Congress to prohibit it altogether at the expira- 
tion of 20 years. It did this in ’88, and in 1806 a proi^ective 
act was passed to take effect in January, 1807, declaring the 
slave trade forever abolished in this country. He was not 
aware that the traffic had been carried on during the first 20 
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years by more than one or two of the Southern States. Con- 
gress could do no more than it did at the time of the forma- 
tion of the Constitution. They wished to have prohibited the 
traffic at once, but there were opposing interests to be re- 
united, and they had no other alternative than to sacrifice 
the Constitution, or submit to a limited evil. They had many 
prejudices to overcome, and had they not secured the Con- 
stitution by a temporary sacrifice of their wishes, they never 
would have been able to have destroyed the slave trade at all. 
Let it be known, then, that America made the first step in 
this matter. She did what she could in ’88, while England 
did not stir till years afterwards, and then, when Pitt and 
Wilberforce exerted themselves upon the subjc'ct, the bill 
which they introduced fell dead in the House of Commons. 
Even Pitt, the Prime Minister of England, with all his pop- 
ularity, eould not break downi the prejudices of his couutry- 
men, and nothing cfTeetual Avas done in England till the year 
1807, while in 1806, America, by the prospective act which 
she had passed, abolished the slave trade throughout all the 
States, thenceforth and forever. To America, then, is due 
the credit of having, while yet a child, and possessing but the 
elements of government, looked forward to the time when a 
traffic in her fellowmen should no longer dii^ace her annals. 

Nov. 3~t. 

The Court assembled at 11 o'clock, and after the lapse of 
about half an hour the jur>’ came in with their verdict. 

The Clerk. Gentlemen of the jury, have you agreed upon 
your verdict f 

The Jury. We have. 

The Clerk. Who shall speak for you T 

The Jury. Our foreman. 

The Prisoners were directed severally to rise as soon as 
called and receive the verdict of the jury. The Captain, 
Pedro Gibert, was the first named. He arose, raised his 
hand, and regarded the jury with a firm countenance and 
steady eye. 
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The Ckrk. Jurors look upon the prisoner; prisoner look 
upon the jurors. How say, you, gentlemen, is the prisoner 
at the bar, Pedro Oibert, guilty or not guilty. 

The Foreman. OuUty, 

The same Terdict was pronounced agsdnst De Soto (the 
mate), Ruiz (the carpenter), Boyga, Castillo, Garcia and 
Montenegro. But Costa (the cabin boy), Ferrer (the negro), 
Guzman, Portana and Velasquez, were declared Not Chalty. 

The Foreman read to the Court the following recommenda* 
tion tojnercy: 

*The sympathies of the jniy have been strongly moved in behalf 
of Bernardo De Soto, on aeeonnt of his generons, noble and self- 
saerifieing eondnet in saving the lives of more than 70 hnman be> 
ings, eonstitating the passengers and erew of the ship Minerva; 
and they desire that bis case should be presented to Ae merciful 
consideration of the Oovemment.” 

Judge Stort replied that the wish of the jury would cer- 
tainly be complied with both by the Court and the prose- 
cuting officer. 

The acquitted prisoners, on motion of Mr. Hittiard, were directed 
to be discharged, upon which several of the others loudly and angrily 
expressed their dissatisfaction at the result of the trial Castillo 
(a half-caste, with an extremely mild and pleasing countenance), 
pointed towards heaven, and called upon the Almighty to bear wit- 
ness that he was innocent; Ruiz uttered some wor^ with great 
vehemence; and Oarcia said "all were in the same ship; and it was 
strange that some should be permitted to escape while others were 
punished.” Most of them on leaving the court uttered some invect- 
ive against "the picaro who had sworn their lives away.” 

On Costa, the cabin boy, being declared "Not Guilty” some degree 
of approbation was manifested by the audience, but instantly 
cheeked by the Judge, who directed the officers to take into custody 
every one expressing either assent or dissent. 

The jury were discharged ; the Judge thanking them for the great 
patience and attention they had exhibited throughout this painful 
trial, and hoping they would find, in the approbation of their fel- 
low dtizen^ and in the testimony of their own consciences, that 
reward which always resulted from the performance of an act of 
duty. 

The couTicted prisoners were then sentenced to death. 
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THE EXECUTION. 

^'Delargro committed suicide in Salem Jail before the triaL . • • 

After the conviction, De Soto, the first mate, througrh the interces- 
sion of Mrs. David Lee Child, the wife of the counsel, was^ par- 
doned. A strong point in his favor was his bravery in rescuinf? a 
vessel in circumstances of great peril, with her crew and fiassen- 
gers of women and children, as she lay aground on the Boliama 
Hanks. . . . The others were hanged at the Leveret t Street Jail 

and many people came in boats to witness the execution, which I 
also saw. . . . Hoyga cut his throat and was hanged sitting in a 
chair; Ruiz pretended to be insane, but soon it was decided that he 
was shamming and he was acccirdingly executed.'** 

“Willard's ‘•KecolliMdioiis." Ante, p. 701. Mr. Willard was also 
present at the Trial. 



THE TRIAL OP THOMAS COOPER FOR 
SEDITIOUS LIBEL. PHILADELPHIA. 
PENNSYLVANIA, 1800. 

THE NARRATIVE. 

Thomas Cooper^ was an Englishman, who had inherited 
a good fortune, had been bred to the bar, but had spent 
more time experimenting with acids and gases than in per- 
using law books or preparing briefs. Prom chemistry he 

* Cooper, Thomas. (1759-1840.) Born in London, England; 
educated at Oxford; studied law and then turned to the natural 
sciences, particularly chemistry, over which he soon obtained a 
mastery. But he went into politics and got into disfavor with the 
Ooverament, which made him abandon public life for his chemical 
experiments, which, however, turned out disastrously, so he emi- 
grated to America. Of his life after he had served his term in 
prison Dr. Wharton (State Trials, p. 680), says: ^'On coming out 
of prison, Mr.^ Cooper found the minority rapidly turning into a 
majority, and in a short time, the administration which had prose- 
cuted him was overthrown. His untiring industry, his almost uni- 
versal philosophical attainments, and his courageous temper, but 
more particularly the sufferings he had undergone in the main- 
tenance of the freedom of the press, placed him high in the esteem 
of the dominant party. After having been appointed a commissioner 
to negotiate a settlement of the Luzerne difliculties in Pennsylvania 
— a duty he discharged with remarkable skill and success — he was 
nominated by Governor McKean to the president judgeship of a 
judicial district. 

^‘Mr. Cooper’s proceedings after he became the wielder of judicial 
power, form an odd sequel to his experience when he was its sub- 
ject. Scarcely five years had passed after he was out of prison, 
before he was on the bench; and scarcely five j^ears more had passed 
before he was impeached before the Senate of Pennsylvania, upon 
charges, which, were^ it not that they were gravely preferred and 
amply supported, might be considered burlesques* of those upon 
which he was instrumental in impeaching Judge Chase, in the Sen- 
ate of the United States. (See post, 11 Am. St. Tr.) He was 
charged with pouncing upon delinquent jurors on the first day of 
the court, with fines and bench warrants, in violation of the ven- 
erable Pennsylvania practice, of giving them the quarto die post; 
with imprisoning a Quaker for not pulling off his hat; with com- 
mitting three parties for ‘whispering,’ an offense for which he de- 
clared he would hear no apology; with issuing warrants without 
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drifted to metaphysics, from metaphysics he passed to pol- 
itics, and in politics made himself so unpopular in England 
that he emigrated to the United States. Here he began the 
practice of law, but, though an earnest Bepublican, a scholar 
and a man of unquestionable ability, his clients were few, 
and he found himself under the necessity of seeking a gov- 
ernment place. In 1797 the office of agent for American 
claims under the English treaty was vacant. His friend Dr. 

previous oath, and then committing the constables who refused to 
serve them; with insisting in one case in examining under oath, a 
prisoner charged with crime, as to his own guilt; with sending ])ri- 
rate notes to juries in criminal cases, lending to extract a verdict 
of guilty; with carting a Liu&erne convict to the Philadelphia prison, 
a thing not tlion provided for, which ended in the convict being 
kept in abeyance by the Philadelphia jailer, who refused to receive 
him, and the court who refused to take him back, thereby, under 
this new ambulatory commitment, withdrawing the sheriff from bis 
public duties; and with brow-beating counsel, witnesses and i>artiea, 
in cases so numerous as to make their recapitulation cover three 
pages. The Presbyterian and Quaker professions, ho was charged 
with declaring in open court, to be ‘all damned hypocrisy and non- 
sense;^ and divers specifications were friven of illegal interference 
on his part in the profits of cases before him, and of private spec- 
ulations in interests which were to pass under his adjudication. On 
Feb. 21, 1811, these charges having been formally laid before the 
Pennsylvania House of Representatives, were referred to a com- 
mittee, who two days afterwards reported, that the evidence pro-* 
duced before them sufiiciently substantiated the specifications of 
passionate and oppressive judicial bearing, leaving, however, the 
accusation of peculation without any further basis than that af- 
forded by an imprudent purcliase of certain property, sold at sher- 
itTs sale under process from the court, a transaction which, though 
clear from any moral stain, the committee thought to be of doubtful 
propriety and dangerous precedent. They submitted, in conclusion, 
a resolution, ‘that a committee be appointed to draft an address to 
the Governor for the removal of Thomas Cooper, Esq., from the 
ofilce of President Judge of the eighth judicial district of Pennsyl- 
vania.’ . , , The Governor removed him. 

‘‘Mr. Cooper’s fine chemical acquirements, which, during all the 
storms of his eventful life, had never been submerged, now gave 
him a safe retreat. He was first placed in a philosophical profes- 
sorship in Dickinson’s College, and afterwards in a highly honor- 
able post in the University of Pennsylvania, which he finally aban- 
doned for the chemical chair in Columbia College, South Carolina, 
of which he soon became president. In the nullification struggle he 
took a bold part, issuing documents of the most ultra States’ rights 
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James Priestley^ suggested to him to apply for the place. 
The objections were raised that he was not a native, and 
was not of the President’s political views. Dr. Priestley 
thought such objections of little moment. For, said he, if 
Mr. Adams means to be the ruler of a nation and not the 
leader of a party, he will be glad of a chance to show it. A 
letter was, therefore, written by Dr. Priestley to the Presi- 
dent presenting Cooper’s name for the place. With it went 
one from Cooper himself. The office was given to another, 
and no answer to either letter was ever received. Cooper 
then set up a newspaper, warmly supported the Republican 
cause, and opposed the administration of President Adams. 
A reader of a rival newspaper wrote a letter in which he 

tone, and showing that if he had added nothing to the spnghtliness, 
he had lost nothing of the fire, of the pamphleteer of 1795-1800. He 
died in 1840, when engaged in revising the South Carolina statutes, 
a duty charged on him by the legislature, after having published, 
besides numberless tracts on politics, divinity, and metaphysics, a 
treatise on the bankrupt law*s, a translation of Justinian, a treatise 
on political economy, a manual of chemistry, as well as a general 
compendium of useful information.” 

^ Priestley, Joseph. (1733-1804.) Bom Bristol, England. “On 
the fourteenth day of January, 1791, an anpy Birmingham mob 
had fired the doctor’s house and burned it with all the books and 
apparatus it contained. Smarting under his wrongs, Priestley col- 
lected what property remained to him and sought refuge in the 
United States. Had he come a few years earlier or a few years 
later, a dozen lines in the Daily Advertiser would, undoubtedly, 
have been thought all liis arrival deser\*ed. But he landed in 17M 
when the insolence, the injustice, the liigh-handed outrages of British 
officials had driven the Republicans into all manner of foolish acts. 
That he was the greatest of all chemists then living; that he had 
won the Copley medal; had discovered oxygen gas, carbonic-acid 
gas, nitrous-oxide gas, sulphurous-oxide gas, and liad proved that 
the red color of arterial blood is due to the oxygen of the air, was 
to the Republicans of small moment. That he had answered Burke’s 
^Reflections’ and been maltreated by an English mob, was, how- 
ever, of the greatest moment. It gave a new opportunity to ex- 
press the fierce hatred they felt toward England, and they gladly 
seized it. They hailed him as a martyr and overwhelmed him with 
attention. The Democratic Society addressed him. The Tammany 
Society addressed him. The Associated Teachers and the Republi- 
can natives of England and Ireland got up demonstrations in his 
behalf.” McMaster, Hist. People of the U. S., Vol. 2, p. 207. 
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asked if this editor who was attacking the President was 
the same Thomas Cooper who once sought office of the man 
he now reviled. Cooper replied that he was the same man 
and could see nothing improper in what he had done. Not 
he, but John Adams, had changed. In 1797 the President 
**was hardly in the infancy of political mistakes.” Then 
he had not declared a Republican government might mean 
anything; had not sanctioned the Alien and Sedition Laws 
and the abolition of trial by jury ; had not saddled the coun- 
try with the expense of a standing army; had not inflicted 
it with a permanent navy ; had not brought its credit so low 
as to borrow money at eight per cent ; had not planned em- 
bassies to Russia, Prussia and the Sublime Porte, nor inter- 
fered with the course of justice, nor delivered poor Rob- 
bins to the mock-trial of a British court martial. 

Por this publication Cooper was indicted tinder the Se- 
dition Act for libeling the President of the United States. 
He pleaded not guilty, pleaded the truth of the facts, and 
asked subpoenas to issue for the President and a number of 
the members of the Senate and House. Judge Chase for- 
bade this and declared the attempt to subpoena the Presi- 
dent an improper and indecent act. Congress being in ses- 
sion, the members summoned might have stood upon their 
privileges and refused to come. But they came voluntarily, 
sat through the trial, and were made no use of by Cooper. 

When the jury had pronounced him guilty and the sen- 
tence of the court was about to be imposed. Judge Chase 
asked who was to pay the fine. If the Republican party, 
then the court would go to the very limit of the law. If 
Mr. Cooper, then the court would consider the circum- 
stances. Judge Peters frankly declared that the matter of 
party had nothing to do with the fine. Mr. Cooper was to 
be punished, and not the Republican partv. The fine was, 
therefore, made four hundred dollars, and the term of im- 
prisonment fixed at six months.* 

* This narrative of the Trial is taken from McMaster’s descrip- 
tion of it in Vol. 2, Hist. People U. S., pp. 46.'>-467. 



778 


X. AUXmCAU STATE TRIALS. 


THE TRIAL.^ 

In the United States Circuit Courts Philadelphia^ PennsyU 

* vania, 1800 , 

Hon. Samuel Chase,® ) r ^ 

Hon. Richard Peters,® j 

April 11. 

An indictment had been found against Thomas Cooper 
under the Sedition Act which made it a crime to be punished 
by fine and imprisonment for any one to print or publish 
any false, scandalous and malicious writings against the 
Government, Congress or the President, with intent to de- 
fame them, to bring them into contempt or to excite the 
hatred of the people against them, for the following seditious 
libel against John Adams, President of the United States. 

The libelous matter set out in the indictment was as 
follows : 

‘‘Nor do I see any impropriety in making this request of Mr. 
Adams. At that time he had just entered into office; he was hardly 
in the infancy of political mistakes; even those who doubted his 
capacity thought well of his intentions. Nor were we yet saddled 
with the expense of a permanent navy, or threatened, under his 
auspices, with the existence of a standing army. Our credit was 
not yet reduced so low as to borrow money at eight per cent in time 
of peace, while the unnecessary violence of official expressions might 
justly have provoked a war. Mr. Adams had not yet projected his 
embassies to Prussia, Russia and the Sublime Porte, nor bad he yet 

^ Bibliography. •“An account of the Trial of Thomas Cooper of 
Northumberland, on a charge of libel against the President of the 
United States. Taken in shorthand by Thomas Cooper.” 

•Wharton’s State Trials, see 4 Am. St. Tr., 616. 

® Chase, Samuel. (1741-1811.) Bom Somerset Co., Md.; stud- 
ied law at Annapolis and admitted to bar, 1761; member of Colonial 
Legislature and prominent in Stamp Act agitation; a signer of the 
Declaration of Independence; United States Commissioner (with 
Franklin and Carroll) to Canada; removed to Baltimore, 1786; 
Chief Justice Baltimore Criminal Court, 1788; memter Maryland 
convention to ratify the Federal Constitution; Chief Justice Gen- 
eral Court, Maryland, 1791; Associate Justice Supreme Court of 
the United States, 1796-1811. 

' See 4 Am. St. Tr., 616. 
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interfered, as President of the United States, to iiifluenee tlie deci- 
sions of a court of justice— a stretch of authority 'rhich the mon- 
arch of Great Britain would have shrunk from — an interference 
without precedent, against law and against mercy. This melan- 
choly case of Jonathan Robbins (See 7 Am. St. Tr., 811), a native 
citizen of America, forcibly impressed by the British, and delivered 
up, with the advice of Mr. Adams, to the mock trial of a Britisli 
court-martial, had not yet astonished the republican citizens of this 
free country' ; a case too little known, but of which the people ought 
to be fully apprised, before the election, and they shall be/** 

* These itassages were taken from the following' publication: 

TO TIIK PUBLir. 

To the Printer. 

Sir, — I should not condescend to answer anonymous slander, but 
the information on which the falsehoods contained in the following 
paragraph are grounded, must have been originally derived from 
the President himself. I cannot believe him capable of such mis- 
representation, for I still think well of his intentions, however I 
may disapprove of his conduct; but the following narrative will 
show that some of his underlings are capable of anything. 

From the Heading Weel'tg Advertiser of October 2 ( 5 , 1799 . 

Com MUKICATION. 

“Thomas Cooper's address to the readers of the Snnbnry and 
Northumberland Gazette of which he was editor, having been re- 
published in this State, with an introduction approbatory of the 
piece, a correspondent wishes to know if it be the same Thomas 
Cooper, an Englishman, of whom the following anecdote is related t 
If it is, every paper devoted to truth, honor and decency, ought to 
give it a thorough circulation. 

Not many months ago, it is said, a Mr. Cooper, an Englishman, 
applied to the President of the United States, to be appointed 
^agent for settling the respective claims of the citizens and sub- 
jects of this country and Great Britain.’ In his letter, he informs 
the President, that although he (Thomas Cooper) had been called a 
Democrat, yet his real political sentiments are such os would be 
agreeable to the President and Government of the United States or 
expressions to that effect. This letter was accompanied with another 
from Dr. Joseph Priestley, who did not fail to assure the President 
of the pliability of his friend Cooper’s democratic principles. The 
I^sident, it is said, rejected Cooper’s apfilieation with disdain, and 
Priestley’s with still stronger marks of 8urj)risc, saying, it is said, 
as he threw the letter on the table, does he think that I would 
appoint any Englishman to that important office in preference to 
an American f What was the consequence f When Thomas Cooper 
found his application for a lucrative office under our President re- 
jected, he writes in revenge the address which appeared in print, 
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and Dr. Priestley exerted his influence in dispersing this very ad- 
dress, which he must know was the offspring of disappointment and 
revenge! 

The address is as cunning and insidious a production as ever 
appeared in the Aurora or the old Chronicle, and as for impudence, 
it exceeds, or at least equals. Porcupine himself. Priestley and 
Cooper are both called upon to deny the above narrative. A r^ 
course to the letters themselves, would establish the accuracy of this 
anecdote, even to a syllable.” 

yes; I am the Thomas Cooper alluded to — ^luckily possessed of 
more accurate information than the malignant writer of that para- 
graph, from whatever source his intelligence was derived. 

About the time of the appointment of commissioners under the 
British treaty, Doctor Ross, who had sedulously brought about an 
intercourse of civility between Mr. Ldston and myself, urged me to 
permit him to apply on my behalf to that gentleman, for one of the 
appointments that 'must then take place. He pressed on me the 
folly, as he termed it, of my conflning myself to Northumberland, 
his earnest wish to see me settled in Philadelphia, and the duty I 
owed my family to better my situation by every means in my 
power. He stated that Mr. Liston, he knew, thought highly of me, 
and though the post of the fifth commissioner was probably then 
disposed of, there must be an agent for the British claimants; an 
offlee which, from my situation as a barrister in England, and my 
knowledge of mercantile transactions, I was peculiarly fitted to All. 
I replied that he probably overrated Mr. Liston’s opinion and his 
own influence, and that, at all events, my known political opinions 
must render it equally improper for Mr. Liston to give, and for me 
to accept any office whatever connected with the British interests. 
That Mr. Liston and I understood each other on this question, and 
had hitherto avoided all politics whatever. That, being an Ameri- 
can, 1 should not object to any office under this Government, if I 
could fairly obtain it; but that I would never consent to any appli- 
cation to Mr. Liston. 

Through Mr. Coleman’s interest, Mr. Hall of Sunbury, was com- 
plimented with the offer of being appointed agent of American 
claims. On mentioning to Dr. Priestley, one night at supper, that 
Mr. Hall had declined it. Dr. Ross’ persuasions occurred to me, and 
I said that such an office as that would have suited me very well. 
Dr. Priestley replied, if that was the case, he thought he had some 
interest with Mr. Adams, with whom he had long been acquainted 
and who had always expressed himself in terms of the highest 
friendship. That, as he never intended to ask any favor of Mr. 
Adams for himself, I might as well let him try for once to ask one 
for me. On my objecting that Mr. Adams’ politics and mine were 
probably ve^ different, Dr. Priestley declared that this, so far from 
being an objection, might be an inducement in my favor; for if Mr. 
Adams meant to be the ruler of a nation, instead of the leader of a 
party, he would be glad of an opportunity to exhibit such an in- 
stance of liberal conduct. At len^h T consented, expressly request- 



THOMAS COOPER. 


781 


infr Dr. Priestley to take eare that Mr. Adams should not mistake 
my politics. In consequence of this conversation, Dr. Priestley 
'wrote the following letter; not a few months, but above two yean 
ago. 

August 12, 1797. 

Dear Sir: — It was far from being my intention or wish to trouble 
you with the request of any favors, though it is now in your power 
to grant them; and it is not at all probable that I shall e\*er take a 
second liberty of tlie kind. But circumstances have arisen which 1 
think call upon me to do it once, though not for myself, but a 
friend. The office of agent for American claims was offered, I 
understand, to Mr. Hall of Snnbury, and he has declined it. I f this 
be the case, and no other person be yet fixed upon, I shall be very 
happy if I could serve Mr. Cooper, a man I doubt not of equal 
ability, and possessed of every other qualification for the office, by 
recommending him. It is true, that both he and myself fall, in the 
language of our caluminators, under the description of Democrats, 
who are studiously represented as enemies to what is called govern- 
ment, both in England and here. What I have done to deserve 
that character, you well know, and Mr. Cooper has done very little 
more. In fact, we have both been persecuted for being friends to 
American liberty, and our preference of the government of this 
country has brought us both hither. However, were the accusations 
true, I think the appointment of a man of unquestionable ability 
and fidelity to his trust, for which I would make myself answerable, 
would be truly such a mark of superiority to popular prejudice as I 
should expect from you. I, therefore, think it no unfavorable cir- 
cumstance in the recommendation. That you will act according to 
your best judgment, I have no doubt, with respect to this and other 
affairs of infinitely more moment, through which I am iiersnaded 
you will bring the country with reputation to yourself, though in 
circumstances of such uncommon difficulty, perliaps with less ease 
and satisfaction than I could wish. With my earnest wishes for the 
honor and tranquility of your presidency, I am, etc., 

Joseph Priestley. 

This letter was accompanied by the following from myself. 

Sir: — On my expressing an inclination for the office which Mr. 
Hall has declined. Dr. Priestley was so good as to offer his services 
with you on my behalf. 

Probably the office will be filled ere this letter can reach you. 
Probably there may be objections to nominating a person not a 
native of the country. Probably the objection mentioned by Dr. 
Priestley may reasonably be deemed of weight in my instance. Be 
all this as it may, I see no impropriety in the present application to 
be appointed agent of American claims, for it is still possible I may 
suppose more weight in the objections than they will be found to 
deserve. If it should so happen that I am nominated to that office, 
I shall endeavor to merit the character the Doctor has given me, 
and your esteem. I am, etc., Thomas Cooper. 
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Is this the letter of a man or notf I do not appeal to the cow- 
ardly propi^tor of anonymous falsehoods, but to the public. What 
is there in it of vanity or servilityf Do not these letters take for 
granted that I am a Democrat, though not a disturber of all gov- 
ernment t And that what I am I shall remain, even though it be 
deemed a reasonable objection to my appointment t Is this, or is 
this not, adhering to my principle, whatever becomes of my in- 
terestf 

Nor is it true that my address originated from any motive of re- 
venge. Two years elapsed from the date of those letters, before I 
wrote anything on the politics of this countiy. Nor did I recollect 
them at the time. Nor do I see the objection to taking any fair 
means of improving my situation. This is a duty incumbent on 
every prudent man who has a family to raise and which I have 
already too much neglected from public motives; nor can any office 
to which I am eligible in this country, recompense me for the offers 
I rejected in its favor. But it is not in the power of promises or 
threats, of wealth or poverty, to extinguish the political enthusiasm 
which has actuated my conduct for these twenty years. The pru- 
dence of middle age and the claims of duty may make me cautious 
of sacrificing my interest, but they cannot induce me to sacrifice 
my principle. 

Nor do I sec any impropriety in making this request of Mr. 
Adams. At that time he had just entered into office. He was hardly 
in the infancy of political mistake; even those who doubted his 
capacity, thought well of his intentions. He had not at that time 
given the public to understand that he would bestow no office but 
under implicit conformity to his political opinions. He had not 
declared tliat ^^a republican government may mean anything;” he 
had not yet sanctioned the abolition of trial by jury in the alien 
law, or entrenched his public character behind the legal barriers of 
the sedition law. Nor were we yet saddled with the expense of a 
permanent navy, or threatened under his auspices with the exist- 
ence of a standing army. Our credit was not yet reduced so low as 
to borrow money at eight per cent in time of peace, while the un- 
necessary violence of official expressions might justly provoke a 
war. Nor had the political acrimony which still poisons the pleas- 
ures of private society, been fostered by those who call themselves 
his friends and adherents; nor had the eminent services of Mr. 
Humphreys at that time received their reward. Mr. Adams had not 
yet projected his embassies to Prussia, Russia, and the Sublime 
Porte; nor had yet interfered, as President of the United States, 
to influence the decisions of a court of justice. A stretch of au- 
thority which the monarch of Great Britain would have shrunk 
from; an interference without precedent, against law and against 
mercy ! This melancholy case of Jonathan Robbins, a native citizen 
of America, forcibly impressed by the British, and delivered up, 
with the advice of Mr. Adams, to the mock trial of a British court 
martial, had not yet astonished the republican dtizais of this free 
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country. A case too little known, but of which the people ought to be 
fully apprised before the election, and they shall be. 

Most assuredly, had these transactions taken place in August, 
1797, then President Adams would not have been troubled by any 
request from Thomas Cooper. 

Northumberland, Nov. 2, 1797. 

The Prisoner, without counsel, appeared in his own behalf 
and pleaded not guilty, and the jury was selected. 

William Rawlc,^ District Attorney, for the United States. 

A question arose at the oiitset concerning the right of the 
prisoner to compel the attendance, as witnesses, of several 
members of Congress (Congress being then in session), and 
of the President. 

JIfr. Cooper asked the court to address a letter to the 
Speaker of the House, requesting him to have process served. 
Judge Peters thought this the proj)er course. Juihie Chase 
ordered process to issue without such letter, saying, that if 
it was necf'ssary to compel the attendance of the members, 
the case would be continued until the session was over. lie 
at the same time refused to permit a subpoena to issue di- 
rected to the President of the United States, saying that it 
was an improper and an indecent act. 

The cause was continued to April 19, in order to enable 
defendant to procure documentary and other evidence which 
he considered material. 

April 19. 

The difficulty in obtaining the attendance of the members 
of Congress who were subpoenaed was ultimately \raived by 
them; several of them appearing voluntarily in. court and 
ready to give their testimony. 

The Jury was sworn. 

Mr. Rawle. The defendant stands charged with attempts 
which the practice and policy of all civilized nations have 
thought it right at all times to punish with severity, with 
having published a false, scandalous and malicious attack on 
the character of the President of the United States, with an 

B See 4 Am. St Tr., 624. 
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intent to excite the hatred and contempt of the people of this 
country against the man of their choice. 

It was much to be lamented that every person who had a 
tolerable facility at writing diould think he had a right to 
atta<^ and overset those authorities and officers whom the 
people of this country had thought fit to appoint. Nor was 
it to be endured that foul and infamous falsehoods should be 
uttered and published with impunity against the President 
of the United States, whom the people themselves had placed 
in that high office, and in which he has acted with so much 
credit to himself and benefit to them. Thomas Cooper stands 
charged in the indictment as follows — (here Mr. B. read the 
indictment:) — ^It was a sense of public duty that called for 
this prosecution. It was necessary that an example should 
be made to deter others from misleading the people by such 
false and defamatory publications. There was a peculiarily 
in the manner also of this publication : we generally observe 
that persons who take these liberties endeavor to avoid pun- 
ishment by sheltering themselves under fictitious signatures, 
or by concealing their names; but the defendant acted very 
differently. Being of the profession of the law, a man of 
education and literature, he availed himself of those advan- 
tages for the purpose of disseminating his dangerous pro- 
ductions in a remote part of the country where he had gained 
infiuence. Such conduct must have arisen from the basest 
motives. It would be proved to the jury that, at the time of 
this publication, the defendant went to a magistrate and 
acknowledged it to be his production, in the same formal 
manner as if it had been a deed. 

A conduct BO grossly improper had occurred in no instance 
within his recollection, and the manner constituted ho slight 
aggravation of the offense. Indeed, it was high time for the 
law to interfere and restrain the libellous spirit which had 
been so long permitted to extend itself against the highest 
and most deserving characters. 

To abuse the men with whom the public has entrusted the 
management of their national concerns, to withdraw &om 
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them the confidence of the people, so necessary for conducting 
the public business, was in direct opposition to the duties of 
a good citizen. Mischiefs of this kind were to be dreaded in 
proportion as the country around is less informed, and a man 
of sense and education has it more in his power to extend 
the mischief which he is inclined to propagate. Government 
should not encourage the idea, that they would not prosecute 
such atrocious conduct^ for if this conduct was allowed to 
pass over, the peace of the country would be endangered. 

Error leads to discontent, discontent to a fancied idea of 
oppression, and that to insurrection, of which the two in- 
stances which had already happened were alarming proofs, 
and well known to the jury. 

That the jury, as citizens, must determine whether from 
the publications of this kind, the prosperity of the country 
was not endangered ; and whether it was not their duty, when 
a case of this nature was laid before them and the law was 
applicable, to bring in such a verdict as the law and the evi- 
dence would warrant; and show, that these kinds of attacks 
on the government of the country were not to be suffered with 
impunity. 

THE EVIDENCE. 


John Buyers, Know this pa- 
per; Mr. Cooper brought it to 
me on the evening 6th of De- 
cember, 1700, at my house in 
Siinbury. He came to me at the 
door of my bouse. JVsked me to 
walk in. We walked in. This 
was between candlelight and day- 
light. He asked for a candle. 
He perused this paper which T 
have in my hand, pointed to his 
name, and said: ^‘This is my 

Mr, Bawle read that part of the 
the indictment. 


name, and T am the author of 
this piece.” There was nothing 
further passed, only he said : 
"This may save yon trouble an- 
other time.” I knew very well 
what he meant by it. 

Mr, Cooper. Had not you and 
T Imn in the habit of frequently 
joking with each other upon 
political subjects f O, yes — ^very 
often. 


publication which is included in 


Mr, Cooper. Gentlemen of the jury : If it were true, as it 
is not true, that, in the language of the Attorney General of 
the district, I have been guilty of publishing with the basest 
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motiveB a foul and infamous libel on the character of tbe 
President; of e»:iting against him the hatred and contempt of 
the people of this country, by gross and malicious falsehoods 
— then, indeed, would it be his duty to bring before me this 
tribunal, it would be yours to convict, and the duty of the 
court to punish me. 

But I hope, in the course of this trial, I shall be enabled to 
prdvc to your satisfaction, that I have published nothing 
which truth will not justify. That the assertions for which I 
am indicted are free from malicious imputation, and that my 
motives have been honest and>fair. 

You will observe, gentlemen of the jury, that the law re- 
quires it to be proved as a necessary part of the charge, that 
the passages for which I am indicted should be false and 
scandalous, and published from malicious motives. And be- 
fore you will be able, consistently with your oaths, to convict 
upon this indictment, you must be thoroughly satisfied that 
both these parts of the charge are well founded. Nor does it 
appear to be that the expression of the act, to bring the Presi- 
dent into contempt, can be fulfilled, if the accusation, as in 
the present instance, related to an examination of his public 
conduct, and no improper motives are imputed to him. And 
that I have carefully avoided imputing any impropriety of 
intention to the President, even in the very paper complained 
of; that the uniform tenor of my conduct and lang^uage has 
been to attribute honesty of motive even where I have strongly 
disapproved of the tendency of his measures, I can abundantly 
show. 

You, and all who hear me, well know that this country is 
divided, and almost equally divided, into two grand parties; 
usually termed, whether properly or improperly. Federalists 
and Anti-Federalists; and that the governing powers of the 
country are ranked in public opinion under the former de- 
nomination— of these divisions, the one wi^es to increase, the 
other to diminish, the powers of the executive ; the one tbinks 
that the people (the democracy of the country) has too much, 
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the other too little, influence on the measures of government. 
The one is friendly, the other hostile, to a standing army and 
a permanent navy. The one thinks them necessary to repel 
invasions and aggressions from without, and commotion with- 
in ; the other, that a well-organized militia is a sufficient safe- 
guard for all that an army could protect, and that a navy is 
more dangerous and expensive than any benefit derived from 
it can compensate ; the one thinks the liberties of our country 
endangered by the licentiousness, the other, by the restric- 
tions of the press. Such are some among the leading features 
of these notorious divisions of political party. It is evident, 
gentlemen of the jury, that each will view with a jealous eye 
the positions of the other, and that there cannot but be a bias 
among the partisans of the one side, against the principles 
and doctrines inculcated by the other. In the present in- 
stance, I fear it cannot but have its effects; for, without im- 
peaching the integrity of any person directly concerned in 
the progress of the present trial, I may fairly state that, 
under the Sedition Law, a defendant, such as I stand before 
you, is placed in a situation unknown in any other case. 

Directly or indirectly, the public, if not the private, char- 
acter of the President of the United States is involved in the 
present trial. Who nominates the judges who are to preside? 
the juries who are to judge of the evidence? the marshal who 
has the summoning of the jury? the President. Suppose a 
case of arbitration concerning the property of any one of you, 
where the adverse party should claim the right of nominating 
the persons whose legal opinions are to decide the law of the 
question, and of the very man who shall have the appoint- 
ment of the arbitrators — ^what would you say to such a trial? 
and yet in fact such is mine, and such is the trial of every man 
who has the misfortune to be indicted under this law. But 
although I have a right to presume something of political 
bias against my opinions, from the court who try me, to yon 
who sit there as jurymen, I am still satisfied you will feel 
that you have some character to support and some character 
to lose; and whatever your opinions may be on the subjects 
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alluded to in the indictment, you will reverence as yon oug^t 
tile sacred obligation of the oath yon have taken. 

Gentlemen of the jury, I acknowledge, as freely as any of 
you can, the necessity of a certain degpree of confidence in the 
executive government of the country. But this confidence 
ought not to be unlimited, and need not be paid up in ad- 
vance ; let it be earned before it be reposed ; let it be claimed 
by the evidence of benefits conferred, of measures that compel 
approbation, of conduct irreproachable. It cannot be exacted 
by the guarded provisions of sedition laws, by attacks on the 
freedom of the press, by prosecutions, pains and penalties on 
those which boldly express the truth, or who may honestly 
and innocently err in their political sentiments. Let this re- 
quired confidence be the meed of desert, and the public uill 
not be backward to pay it. 

But in the present state of affairs, the press is open to 
those who will praise, while the threats of the law hang over 
those who blame the conduct of the men in power. Indis- 
criminate approbation of the measures of the executive is not 
only unattacked, but fostered, and received with the utmost 
avidity; while those who venture to express a sentiment of 
opposition must do it in fear and trembling, and run the 
hazard of being dragged like myself before the frowning 
tribunal, erected by the Sedition Law. Be it so; but surely 
this anxiety to protect public character must arise from fear 
of attack. That conduct which will not bear investigation 
will naturally shun it; and whether my opinions are right 
or wrong, as they are stated in the charge, I cannot help think- 
ing they would have been better confuted by evidence and 
argument than by indictment. Fines and imprisonment will 
produce conviction neither in the mind of the sufferer nor of 
the public. 

Nor do I see how the people can exercise on rational grounds 
their elective franchise, if perfect freedom of Hiannnamn of 
public characters be not allowed. Electors are bound in con- 
science to reflect and decide who best deserves their suffrages ; 
but how can they do it, if these prosecutions »« terrorem, 
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close all the avenues of information, and throw a veil over 
the p'oesest misconduct of our periodical rulers? 

After havingr offered these preliminary remarks, I shall give 
an account of the paper on which I am accused, and then 
proceed to examine the charges of the indictment in the order 
in which they are laid. Much that I intended to have ad- 
vanced I must relinquish, that T may not trespass too long on 
your time, or weaken the effect of my own defense by fatigninfc 
your attention. 

The scored paper now handed to me by the Attorney Gen- 
eral, suggests an observation which, though trite, is material. 
Upon the plan usually adoptt'd in these ex-officio accusations, 
a good Christian might easily be proved an arrant atheist. 
“The fool hath said in liis heart, there is no God.” Take 
the four last words, and they are atheistical. Take the sen- 
tence, and it is Scripture. So, take the marked passages in 
this paper, and they may, perhaps, be forced into something 
like improper imputation against the President. Take the 
paper itself, and the very first paragraph is a plain and posi- 
tive approbation of his intention. Though I mnst acknowl- 
edge that, however upright I might formerly have believed 
his motives of action, I cannot, upon reflection, pay that 
tribute to his conduct or his motives on the present occa.sion. 

The general circumstances that gave rise to the paper I 
now hold, are these: Dr. Priestley, a man whose name im- 
plies a greater combination of learning, science, and ability, 
of important discovery, of exertion for the benefit of man- 
kind, and of private integrity, than any other man now living 
can boast — ^whosc conduct towards me, in the instance de- 
tailed in this paper, is praise sufficient to bear up my mind 
against any consequences which the present trial can produce 
— ^had long been an ac(|naintance and an intimate ae(|uaintance 
of Mr, Adams, in England and in this country. The letters of 
the latter to Dr. Priestley are full of strong expressions of 
frienddiip and esteem. Belying upon this long intercourse 
of cordialty between them. Dr. Priestley urged me to permit 
him to write to Mr. Adams on the subject of a vacancy men- 
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tioned in this paper, and which, as yon will have it before 
you when you retire, I shall not read at length. This applica- 
tion was from one friend to another; upon the face of it a 
confidential communcation ; although containing nothing 
but what might do credit to all the parties concerned. Mr. 
Adams, however, did not think it so confidential; and from 
some disclosure on his part, has been founded the base and 
cowardly slander which dragged me in the first instance be- 
fore the public in vindication of my moral and political char- 
acter, and has at length dragged me before this tribunal, to 
protect, if I can, my personal liberty and my private fortune, 
against the legal attack of an ex-officio information. Hence, 
it is evident, gentlemen of the jury, that this is not a volun- 
tary, but an involuntary publication on my part. It has 
originated, not from motives of turbulence and malice, but 
from self-defense ; not from a desire of attacking the charac- 
ter of the President, but of vindicating my own. And in 
what way have I done this? My motives, my private charac- 
ter, my public character, were the object of falsehood and 
calumny, apparently founded on information of high au- 
thority. In reply, I give credit to the intentions of the Presi- 
dent. I say nothing of his private character; and I attack 
only the tendency of measures notorious to the world, which, 
having been known to disapprove publicly, I was charged 
with being ready, from motives of interest, to approve pri- 
vately. I think, gentlemen, you cannot help feeling this con- 
trast of behavior, and if the President is satisfied with his 
side of the picture, I am mine. 

The first article selected for accusation is, that, at the time 
I allude to, he was but in the infancy of political mistake. 
Why this expression should have been fixed on as seditious, I 
know not, unless it be that qnem deus vult perdere prius 
dementai; for have we advanced so far on the road to des- 
potism in this republican country, that we dare not say our 
President may be mistaken? Is a plain citizen encircled at 
mice by the mysterious attribute of political infallibility the 
instant he mounts the presidential ehairf If so, then indeed 
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may it be seditious to say he is mistaken ; but before you can 
condemn me for this kind of sedition, you must become 
catholic believers in this new-fangled doctrine of infallibility. 
I know that in England the king can do no wrong, but I did 
not know till now that the President of the United States 
had the same attribute. 

I have said (and I am accused for saying it) “that even 
those who doubted his capacity thought well of his intentions.” 
Is it a crime to doubt the capacity of the President t Sup- 
pose I had said that there were some who did not give him 
credit for capacity sufficient for the office he holds, is that a 
crime? Or if in them, is it a crime in me, who have not said 
it? Nor can the word capacity here be fairly construed into 
any other than a comparative meaning; for surely no one 
who has read his Defense, as it is called, of the American 
Constitution, or who reflects that he has had abilities enough 
to raise himself to his present situation, can say that he is 
devoid either of industry or talents. But those who voted 
for his opponent must have believed Mr. Adams of inferior 
capacity to that gentleman. Of that number was I ; of that 
number was at least one-half of the people of the United 
States. If it be a crime thus to have thought and thus to 
have spoken, I fear I shall continue in this respect incor- 
rigible. But if of two constructions the one is absurd, im- 
probable and unfavorable, surely it should be rejected in 
favor of that meaning which was most likely to have occurred, 
and which in its effects will do least injury to a defendant 
like myself. This is common, this is legal charity. 

Nor had we yet, under his auspices, been saddled with the 
expense of a permanent navy. 

Gentlemen, is it true or not that we are saddled with the 
expense of a permanent navy? Is it necessary that I should 
enter into a detail of authorities to prove that the sun shines 
at noon-day? But farther, is it true that we incur this ex- 
pense under his auspices and sanction? 

I have before me two publications. The one the Gazette of 
the United States, published by Mr. Fenno in this city ; and 
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another, in a form more portable and convenient, purporting 
to be a selection of addresses and answers to and from the 
President during the summer of 1798. Not having been able 
to procure office copies of the documents I wished to refer to, 
I must offer in evidence such publications as I can find; that 
class of publications, upon which in fact the mind of the pub- 
lic is usually made up ; and upon whose authority the electors 
of this country determine the characters whom they honor 
with their suffrage. ^ Indeed, if the opinion that fell from 
the court this morning he accurate, that no man should hazard 
an assertion but upon sufficient and legal evidence, and if docu- 
ments from the public offices in proof of notorious facts are 
required as such evidence, then are the months of the people 
completely shut up on every question of public conduct or 
public character. But I cannot help thinking it a fair and 
reasonable position, that a defendant in such a case as this 
should be permitted to offer to the jury any evidence that 
appears to him a sufficient ground for his assertion, and let 
them decide on its credibility. 

JTJDas! Chase. What is it that you say, sir, fell from the 
court? They have not yet decided what was or what not 
proper evidence for you to adduce. The court said, if you 
thought the public documents at your service, you were mis- 
taken. If you undertake to publish, without having proper 
evidence before you to justify your assertions, you do it at 
your own risk. Most assuredly, in common traverses, you 
could not offer the evidence you mention. But we acknowl- 
edge that, in such a case as this, great latitude may be given. 
If you say the President did write a letter, you must prove it. 
We should incline to admit gazettes and acts of public au- 
thority and notoriety. You might read the speech of the 
President to both Houses of Congress in evidence. If you 
want to prove that the President advocated a navy, you may 
read the journals of Congress or any authentic public docu- 
ment. 

Mr. Cooper. If I am defeated in my endeavura to procure 
these docum'ents, I must offer sueh evidence as I can procure ; 
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and where there is no reasonable suspicion or assignable mo* 
tive why the publications I offer should misrepresent the 
transactiong I allude to, the probability is in favor of their 
accuracy; eq[>ecially when the printers of them are severely 
punishable for wilful misrepresentation or gross mistake in 
detailing the public acts of government. 

JxmoB Pbtebs. 1 admit a great many things from Mr. 
Ckwper, who is without counsel, which I would not admit 
from others. 

Judge Chase. You ma3’ read an^’thing and everj-thiiig 
you please. 

(ilfr. Cooper went on to argue at length, from a copious 
collection from the public documents of the day, that the 
policy of the President had been to saddle upon the country 
a permanent navy and army, and to keep down the liberties 
of the citizens by his arbitrary interference in the case of 
Jonathan Robbins.) 

Gentlemen, I have gone through all the charges, and I am 
satisfied that I have brought in support of my assertions the 
best evidence the nature of my case would admit of. It is 
true, by resorting to Danbury for depositions and to Charles- 
town for records, I might have made the evidence in the last 
charge more complete; but I did not and do not think them 
necessary to produce further conviction on your minds than 
you feel on the subject already. This is an important point 
under the law in question. If such strictness of testimony is 
required, there is an end at once of all political conversation 
in promiscuous society. The time, the labor, the difficulty, 
the expense, the harassment and fatigue of minds as well as 
of body, which such doctrine would occasion to every citizen 
whom a corrupt administration might determine to ruin, 
would be an engine of oppression of itself sufficiently power- 
ful to establish a perfect despotism over the press ; and would 
be a p unishm ent for innocence before trial, too severe to be 
inflicted on sedition itself. I think you must feel the truth 
of these remarks. The proceedings on this trial irresistibly 
suggest them. 
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Gentlemen, if the assertions I have made are trae, what- 
ever the motives of them may be, you cannot find me guilty. 
But I think it impossible, if you consider the paper altogether, 
that you can ascribe the publication of it to malice. It is on 
the force of it not voluntary, but compelled. I have, in the 
very outset of the paper, spoken well of the President. I have 
been in the habit of thinking his intentions right, and his 
public conduct wrong: and that this has been the general 
tenor of my language and behavior, I believe I can even now 
bring proof enough from among my friends and my neigh- 
bors. 

Judge Chase. This is not necessary. It is your conduct, 
not your character, that is in question. If this prosecution 
were for a crime against the United States, you might {pve 
evidence to your character, and show that you have always 
been a good citizen; but this is an indictment for a libel 
against the President, where your general character is not 
in question. 

JIfr. Cooper. I am satisfied. I shall fatigue the jury no 
longer ; but rest my defense here. 

Mr. Rawle. Gentlemen of the jury : The defense you have 
just heard is one of the most extraordinary and unexampled 
I ever remember to have witnessed in a court of justice. It 
is no less than to call into decision whether Thomas Cooper, 
the defendant, or the President of the United States, to whom 
this country has thought proper to confide its most impor- 
tant interests, is best qualified to judge whether the measures 
adopted by our government are calculated to preserve the 
peace and promote the happiness of America. This, how- 
ever, does not seem to me the real point which you are to try ; 
and I shall therefore (under direction of the court) proceed 
to state what I conceive to be the question which you, gentle- 
men of the jury, are now called upon to determine. Thomas 
Cooper is charged in the indictment with having published a 
false, scandalous and malicious libel, with intent to <lgf«iTnn 
the President of the United States, and to bring him into 
contempt and disrepute, and to excite against him the hatred 
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of the good people of this country. In the act which defines 
this offense and points out the punishment, a liberality of de- 
fense is given, unknown, I believe, in any other country where 
the party is tried for a libel on the government. Here the 
defendant is allowed, under the third section of that act, to 
give in evidence the truth of the matters charged as a lihcl 
in the publication, and the jury have a right to determine 
the law and the fact under the direction of the court. The 
true spirit of the law is that the defendant diall not be found 
guilty of publishing defamatory writings, unless they be 
false, nor, although they may be false, shall he be considered 
as guilty under the law, unless the intent of the publication 
appear to be malicious. 

That such publication has proceeded upon a knowledge of 
the truth, he is permitted to give as matter of evidence ; and 
if true, it must he allowed to go far to satisfy the minds of 
the jury that the malicious motives imputed to him are not 
true. In private actions for slander, where a man seeks 
pecuniary redress for the injury his character has sustained, 
the defendant is entitled to give in evidence, as a defense to 
the action, the truth of the words spoken or the written libel ; 
and if the truth of the assertions be proved, it will amount 
to a justification. There is no difference, then, between the 
defense that may be set up to an action of slander, or libel on 
a private person, and that which is permitted under the law 
whereon this indictment is grounded. 

The defendant has undertaken to satisfy the mind of the 
jury that, in this publication, he had no malicious intention 
against the President of the United States; I join issue with 
him on the point, and request your particular attention to it. 
He alleges that he did not impute improper motives to the 
President, and attempts to substantiate his allegation by re- 
ferring you to his declaration in the outset, where he saya 
that '‘I cannot believe him (the President) capable of such 
gross misrepresentations, for I still think well of his inten- 
tions, however I may disapprove of his conduct;’' but to this 
I shall add that he goes on and concludes with a paragraph. 
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evincing in the clearest manner a settled dengn to itersoade 
the public that the President of the United States is not fit 
for the high office he bears, and of this you must be fully 
convinced from the whole tenor of the expressions which have 
been read to you in the indictment. 

It is very far from my views to press hard upon any part 
of his long address to you, or to make use against him of any 
unguarded expression, which, on more deliberate considera* 
tion, he might have omitted or corrected ; yet, when I cannot 
but observe, from the whole tenor of his present argument, 
as well as from his publication, that his object is not so 
much to convince you, gentlemen of the jury, that his asser* 
tions are true, as to cast an unmerited reflection on the gen* 
oral character and conduct of the President, I cannot help 
suspecting him of the motives he disclaims, and I must do 
my duty by exposing the design as well as the fallacy of the 
justification he has set up. 

The defendant has used a little observation respecting the 
separating in the indictment the text from the context, as I 
believe he was pleased to term it; and argued that by this 
means the most upright intentions and laudable expressions 
might be perverted from their true and obvious meaning. 
Such an insinuation, however, is not calculated to influence 
your minds. In framing an indictment, it is my duty to leave 
out matters of little importance, and to introduce those eir* 
eumstances only that are truly and legally reprehensible: 
and he well knows that he can read, if he pleases, the whole 
of the publication, and that you will have it with you when 
you consider of your verdict. You will judge, therefore, 
whether by this observation, it was his, or whether it is my 
design to confound and peiplex the sense. 

Whether the reflections he has thrown upon the conduct 
of government, in so many instances throughout his defense 
as well as in his publication, evince the regard he professes to 
entertain for the intentions of the President, is to me, as it 
will be to you, extremely dubious; nor have those professions 
been confirmed by the singular manner in which he has cited 
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and selected the passages on which his defense has been 
grounded. Throughout the quotations he has made, par- 
ticularly from the addresses to the President, and the an- 
swers to them, there has been a series of misrepresentations, 
which it will bo my duty to observe upon w’hen I come to 
consider that part of the charge and his vindication of it. But 
it is fair to observe that if, from the perusal of partial ex- 
tracts and passages selected from various publications, he has 
thought proper to publish a libel, such as that for which he is 
indicted, against the character of our President, there is no 
excuse for his conduct; if, on the other hand, he had the 
whole of the publications before him, and has extracted from 
them partially and unfairly, his conduct is still more repre- 
hensible, and there is the less excuse, as it is evident, and as 
you, gentlemen of the jury, must have observed, that he is a 
man of talents and letters. 

Gentlemen, you have attended to the words of this charge 
in the indictment, and you cannot but be impressed that they 
convey on the face and in the very tenor of them, a conclu- 
sive proof of a mala mens, of a malicious and deliberate inten- 
tion to injure the character of the President. No man can 
read them without receiving this impression from the perusal. 

I have not touched on the article respecting the embassies 
to Prussia, Russia, and the Port(» ; because I did not think it 
of importance sufficient to occupy much of your time. In- 
deed, I believe no embassy was ever sent to Russia. There is 
enough for your consideration against the defendant, without 
dwelling on these lesser articles of the indictment. 

Gentlemen, I have no personal animosity against Mr. 
Cooper; but I have instituted Ibis prosc*cution because I 
thought it my duty so to do, and I must make those remarks 
which the same duty calls forth. 

The defendant has endeavored to show that his publication 
was without malice; but his conduct with Buyers, and his 
expressions in that publication, proved otherwise. The na- 
ture of his defense, though he has stated his opinion of the 
good intentions of the President, evidently shows that he 
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meant to justify his own conduct and language throughout. 
Tou, gentlemen of the jury, under the direction of the court, 
will decide whether he has presented to you such a justifica- 
tion as will entitle him to your verdict in his favor. 

THE CHARGE TO THE JURY. 

Judge Chase. Gentlemen of the jury: When men are 
found rash enough to commit an offense such as the traverser 
is charged with, it becomes the duty of the government to 
take care that they should not pass with impunity. It is my 
duty to state to you the law on which this indictment is pre- 
ferred, and the substance of the accusation and defense. 

Thomas Cooper, the traverser, stands charged with having 
published a false, scandalous and malicious libel against the 
President of the United States, in his official character as 
President. There is no civilized country that I know of, that 
does not punish such offenses; and it is necessary to the 
peace and welfare of this country, that these offenses should 
meet with their proper punishment, since ours is a govern- 
ment founded on the opinions and confidence of the people. 
The Representatives and the President are chosen by the 
people. It is a government made by themselves; and their 
officers are chosen by themselves; and, therefore, if any im- 
proper law is enacted, the people have it in their power to 
obtain the repeal of such law, or even of the Constitution it- 
self, if found defective, since provision is made for its amend- 
ment. Our government, therefore, is really republican; the 
people are truly represented, since aU power is derived from 
them. It is a government of representation and responsi- 
bility. All officers of the government are liable to be dis- 
placed or removed, or their duration in office limited by elec- 
tions at fixed periods. There is one department only, the 
judiciary, which is not subject to such removal; their offices 
being held "during good behavior,” and therefore they can 
only be removed for misbehavior. 

All governments which I have ever read or heard of punish 
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libels against themselves. If a man attempts to destroy the 
confidence of the people in their officers, their supreme magis- 
trate, and their legislature, he effectually saps the founda- 
tion of the government. A republican government can only 
be destroyed in two ways ; the introduction of luxury, or the 
licentiousness of the press. This latter is the more slow, but 
most sure and certain, means of bringing about the destruc- 
tion of the government. The legislature of this country, 
knowing this maxim, has thought proper to pass a law to 
check this licentiousness of the press. By a clause in that 
law it is enacted — (He here read the second section of the 
Sedition Law). 

It must, therefore, be observed, gentlemen of the jury, that 
the intent must be plainly manifest: it is an important word 
in the law ; for if there is no such intent to defame, etc., there 
is no offense created by that law. 

Thomas Cooper, then, stands indicted for having pub- 
lished a false, scandalous and malicious libel upon the Presi- 
dent of the United States, with intent to defame the Presi- 
dent, to bring him into contempt and disrepute, and to ex- 
cite against him the hatred of the good people of the United 
States. This is the charge. The traverser has pleaded not 
guilty, and that he has not published, etc., with these views: 
he has also pleaded in justification (which the law provides 
for), that the matters asserted by him are true, and that he 
will give the same in evidence. 

It is incumbent on the part of the prosecution to prove 
two facts : 

1st. That the traverser did publish the matters contained 
in the indictment. 

2d. That he did publish with intent to defame, etc. 

For the intent is as much a fact as the other, and must be 
proved in the same manner as other facts; and must be 
proved as stated in the law of Congress — ^the mere publica- 
tion is no offense ; and in making up your verdict, though you 
consider them separately, you must take the whole tenor and 
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import of the publication, sinee the offense is eommitted by 
the two coupled together. 

First, then, as to the publication. 

The fact of writing and publishing is dearly proved ; nay, 
in fact, it is not denied. It is proved to have taken place at 
Sunbury, a considerable distance from the seat of govern- 
ment. It appears from the evidence that the traverser went 
te the house of a justice of the peace with this paper, whom, 
of all others, he ought to have avoided. For he must know 
that it was the duty of the justice of the peace to deliver it 
immediately to those who administer the government. He 
did so. It was indecent to deliver such a paper to a justice 
of the peace, and the manner in which it was delivered was 
yet more outrageous — ^if it was done in joke, as the traverser 
would wish to imply, it was still very improper — but there 
was the same solemnity in his expression, “this is my name, 
and I am the author of this handbill,” as if the traverser was 
going to part with an estate. This conduct showed that he 
intended to dare and defy the government, and to provoke 
them, and his subsequent conduct satisfies my mind that sudi 
was his disposition. For he justifies the publication in all its 
parts, and declares it to be founded in truth. It is proved 
most clearly to be his publication. It is your business to 
consider the intent as coupled with that, and view the whole 
together. You must take that publication, and compare it 
with the indictment; if there are doubts as to the motives of 
the traverser, he has removed them; for, though he states in 
his defense that he does not arraign the motives of the Presi- 
dent, yet he has boldly avowed that his own motives in this 
publication were to censure the conduct of the President, 
which his conduct, as he thought, deserved. Now, gentlemen, 
the motives of the President, in his official capacity, are not 
a subject of inquiry with you. Shall we say to the President, 
you are not fit for the government of this country t It is no 
apology for a man to say, that he believes the President to be 
honest, but that he has done acts which prove him unwortly 
the confidence of the people, incapable of executing the dn- 
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ties of his high station, and unfit for the important office to 
which the people have elected him. The motives and intent 
of the traverser, not of the President, are the subject to bo 
inquired into by you. 

Now we will consider this libel as published by the defend* 
ant, and observe what were his motives. You will find the 
traverser speaking of the President in the following vrords: 
“Even those who doubted his capacity, thought well of his 
intentions.*’ This the traverser might suppose would be con* 
sidered as a compliment as to the intentions of the President; 
but I have no doubt that it was meant to carry a sting with 
it which should be felt ; for it was in substance saying of the 
President, “you may have good intentions, but I doubt your 
capacity.” 

He then goes on to say, “Nor were we yet saddled with the 
expense of a permanent navj', nor threatened, under his (the 
President’s) auspices, with the existence of a standing army. 
Our credit was not yet reduced so low as to borrow money at 
eight per cent in time of peace.” Now, gentlemen, if these 
things were true, can any one doubt what eflPeet they would 
have on the public mind f If the people believed those things, 
what would be the consequence ? What ! the President of the 
United States saddle us with a permanent navy, encourage 
a standing army, and borrow money at a large premium f And 
are we told, too, that this is in time of peace? If you believe 
this to be true, what opinion can yon, gentlemen, form of the 
President? One observation must strike yon, viz.: That 
these charges are made not only against the President, but 
against yourselves who elect the House of RepresentativiMi 
for these acts cannot be done without first having been ap- 
proved of by Congress. Can a navy be built, can an army be 
raised, or money borrowed, without the consent of Congress? 

The President is further charged for that “the unnecea* 
sary violence of his official expressions might justly have pro- 
voked a war.” This is a very serious charge indeed. What, 
the President, by unnecessary violence, plunge this country 
into a war! and that a just wart It cannot be — ^I say, gen* 
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tlemen, again, if you believe this, what opinion can yon form 
of the President T Certainly the worst you can form. You 
would certainly consider him totally unfit for the high station 
which he has so honorably filled, and with such benefit to his 
country. 

The traverser states that, under the auspices of the Presi- 
dent, “our credit is so low that we are obliged to borrow 
money at eight per cent in time of peace.” I cannot sup- 
press my feelings at this gross attack upon the President. 
Can this be truef Can you believe itt Are we now in time 
of peace? Is there no war? No hostilities with France? Has 
she not captured our vessels and plundered us of our prop- 
erty to the amount of millions ? Has not the intercourse been 
prohibited with her? Have we not armed our vessels to de- 
fend ourselves, and have we not captured several of her ves- 
sels of war ? Although no formal declaration of war has been 
made, is it not notorious that actual hostilities have taken 
place ? And is this, then, a time of peaee ? The very expense 
incurred, which rendered a loan necessary, was in conse- 
quence of the conduct of Prance. The traverser, therefore, 
has published an untruth, knowing it to be an untruth. 

The other part of the publication is much more offensive. 
I do not allude to his assertions relating to the embassies to 
Prussia, Bussia, and the Sublime Porte. They are matters of 
little consequence, and, therefore, I shall pass over them. The 
part to which I allude is that where the traverser charges the 
President with having influenced the judiciary department. 
I know of no charge which can be more injurious to the 
President than that of an attempt to infiuence a court of 
judicature; the judicature of the country is of the greatest 
consequence to the liberties and existence of a nation. If 
your Constitution was destroyed, so long as the judiciary de- 
partment remained free and uncontrolled, the liberties of the 
people would not be endangered. Suffer your courts of judi- 
cature to be destroyed ; there is ah end to your liberties. The 
traverser says that this interference was a stretch of au- 
thority that the monarch of Qreat Britain would have riirunk 
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from: an interference 'without precedent, against law and 
against mercy. Is not this an attack and a most serious at- 
tack on the character of the President f 

The traverser goes on thus — ^“This melancholy cose of 
Jonathan Hobbins, a native of America, forcibly impressed 
by the British, and delivered, with the advice of Mr. Adams, 
to the mock trial of a British court martial, had not yet as- 
tonished the republican citiseus of this free country. A case 
too little known, but of which the people ought to be fully 
apprised before the election, and they shall be.” Now, gen- 
tlemen, there are circumstances in this publication which 
greatly aggravate tlie offense. The traverser does not only 
tell you that the President interfered to influence a court of 
justice without precedent against law and against mercy; 
but that he so interfered in order to deliver up a native 
American citizc-n to be exi*eu1ed by a Hrifish court martial 
under a mock trial, against law and against mercy. Another 
circumstance is adduced to complete the picture. lie tells 
you that this Bobbins wm; not only an American, but a 
native American, forcibly impressed by the British ; and y»!t 
that the President of the United States, without precedent, 
against law and against mercy, intei’fered with a court of 
justice, and ordered tliis native Anierican to be delivered up 
to a mock trial by a British cotirt martial. I can scarcely 
conceive a charge can be made against the President of so 
much consequence, or of a more heinous nature. But, says 
Mr. Cooper, he has done it ; I will show you the case iii which 
he has done it; it is the case of Jonathan Robbins. It appears 
then that this is a charge on the President, not only false and 
scandalous, but evidently made with intent to injure his char- 
acter, and the manner in -which it is made is well calculated 
to operate on the passions of Anierican.s, and 1 fear .such has 
been the effect. If this charge were true, there is not a man 
amongst you but would hate the President; I am sure I 
diould hate him myself if I had thought he had done this. 
Upon the purity and independence of the judges depend the 
existenee of your government and the preservation of your 
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liberties. They diotild be tinder no influence — ^they are only 
accountable to Qod and their own consciences — your present 
judges are in that situation. 

There is a little circumstance which the Attorn^ General, 
in his observations to you, omitted to state, but which I think 
it right to recall to your recollection, as it api>ears with what 
design the traverser made this publication. In this allusion 
to Jonathan Bobbins he expressly tells yon this is “a case too 
little known, but of which the people ought to be fully ap> 
prised before the election, and they diall be.” Here, then, 
the evident design of tiie traverser was, to arouse the people 
against tiie President so as to influence their minds against 
kim on the next election. I think it right to explain this to 
you, because it proves, that the traverser was actuated by 
improper motives to make this charge against the President. 
It is a very heavy charge, and made with intent to bring the 
President into contempt and disrepute, and excite against 
him the hatred of the people of the United States. 

The traverser has read in evidence a report made by the 
President to the House of Representatives, and a letter writ- 
ten by the Secretary of State, to show that the President had 
advised and directed this Robbins to be given up ; but subse- 
quent facts could not excuse the traverser for what he had 
written before. 

Now, gentlemen, with regard to this delivery of Jonathan 
Robbins, I am clearly of opinion that the President could not 
refuse to deliver him up. This same Jonathan Robbins, whose 
real name appears to have been Nash, was charged with mur- 
der committed on board the Hermione British ship of war. 
This Nash being discovered in America, the British Minister 
made a requisition to the President that he should be deliv- 
ered up. Then we must inquire whether the President was 
obliged to gpve him upf By the 27th article of the treaty 
with Great Britain, it is stipulated, *'that either of the con- 
tracting parties will deliver up to justice all persons who, 
being charged with murder or forgery committed within the 
jurisdiction of either, shall seek an arylnm within any of the 
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countries of the other, provided this shall be done only on 
such evidence of criminality as, according to the laws of the 
place where the fugitive or person so charged shall be found, 
would justify his apprehension and commitment for trial, if 
the offense had been there committed/^ If the President, 
therefore, by this treaty, was bound to give this Nash up to 
justice, he was so bound by law ; for the treaty is the law of 
the land. If so, the charge of interference to influence the 
decisions of a court of justice, is without foundation. The 
reason why this article was inserted in the treaty, is evident — 
Murder is a crime against the laws of God and man, and 
ought never to be committed with impunity. Forgery is an 
offense affecting all commercial countries, and should never 
go unpunishc^d ; and therefore every government, especially a 
commercial one, acts wisely in delivering fugitives guilty of 
such crimes to justice. Nash was charged with having com- 
mitted murder on board a British ship of war. Now a dis- 
pute has arisen whether murder committ«»d on board such a 
ship of war, was committed within the jurisdiction of Great 
Britain. I have no doubt as to the point. All v(‘ssels, whether 
public or private, arc part of the territory and within the 
jurisdiction of the nation to W'hich they belong. This is ac- 
cording to the law of nations. All nations have this juris- 
diction, and the reason is obvious, for evcTy country carrying 
on commerce, is answerable to other nations for the conduct 
of their subj(*cts on the ocean. Were it not so, crimes com- 
mitted on board vess(»ls of war would go unpunished ; for no 
other country can claim jurisdiction. This person, then, was 
charged with murder committed on board a British ship of 
war. I say it was committed -within the jurisdiction of Great 
Britain. By the Constitution (since the tvmiy is the law of 
the land), America was bound to give him up. But who is 
the person to deliver up a fugitive according to that article 
in the treaty ? The President w'as the only person to take the 
proper steps, and to take cognizance of the business. He rep- 
resents the United States in their concerns with foreign 
powers. This affair could not be tried before a court of law. 
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No court of justice here has jurisdiction over the crime of 
murder committed on hoard a British ship of war. Now, as 
the requisition was made to the President on the part of the 
British government to deliver this man up, it became neces* 
saty to know whether there was sufficient evidence of his 
criminality pursuant to the treaty. The judge of the court 
of Carolina was therefore called upon to inquire into the evi- 
drace of his criminality. He was the instrument made use of 
by the President to ascertain that fact. His delivery was the 
necessary act of the President, which he was by the treaty 
and the law of the land, bound to perform; and had he not 
done so, we should have heard louder complaints from that 
party who are incessantly opposing and calumniating the 
government, that the President had grossly neglected his 
duty by 'not carrying a solemn treaty into effect. Was this, 
then, an interference on the part of the President with the 
judiciary without precedent, against law and against mercy; 
for doing an act which he was bound by the law of the land 
to carry into effect, and over which a court of justice had no 
jurisdiction f Surely not ; neither has it merited to be treated 
in the manner in which the traverser has done in his publica- 
tion. A defense of greater novelty I never heard before. 

Take this publication in all its parts, and it is the boldest 
attempt I have known to poison the minds of the people. He 
asserts that Mr. Adams has countenanced a navy, that he 
has brought forward measures for raising a standing army 
in the country. The traverser is certainly a scholar, and has 
shown himself a man of learning, and has read much on the 
subject of armies. But to assert, as he has done, that we 
have a standing army in this country, betrays the most egre- 
gious ignorance, *or the most wilful intentions to deceive the 
public. We have two descriptions of armies in this country 
— ^we have an army which is generally called the Western 
army, enlisted for five years only— can this be a standing 
armyt Who raises them? Congress. Who pays themt The 
people. We have also another army, called the provisional 
amy, whidi is enlisted during the existence of the war with 
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France — ^neither of these can, with any propriety, be called 
a standing army. In fact, we cannot have a standing army 
in this country, the Constitution having expressly dedared 
that no appropriation shall be made for the support on an 
army longer than two years. Therefore, as Congress may 
appropriate money for the support of the army annually, and 
are obliged to do it only for two years, there can be no stand- 
ing army in this country until the Constitution is first de- 
stroyed. 

There is no subject on which the people of America feel 
more alarm, than the establishment of a standing army. 
Once persuade them that the government is attempting to 
promote such a measure, and you destroy their confidence in 
the government. Therefore, to say, that under the auspices 
of the President, we were saddled with a standing army, was 
directly calculated to bring him into contempt with the peo- 
ple, and excite their hatred against him. 

It is too much to press this point on the traverser. But he 
deserves it. This publication is evidently intended to mis- 
lead the ignorant, and inflame their minds against the Presi- 
dent, and to influence their votes on the next election. 

The traverser says, he has proved that the. President has 
advocated a standing army — how has he proved it? There is 
no standing army; I have before stated, the army is only 
raised for five years, and during the existing differences — be 
tells you, Mr. Adams is a friend to the establishment of a 
navy; I wonder who is not a friend to a navy which is to 
protect the commerce and power of this country. 

The traverser has, to prove these points, read to you many 
extracts from the addresses and answers to the President. 
He has selected a number of passages, which, he asserts, prove 
the approbation of the President to the creation of a navy, 
and forming a standing army. But we are to recollect gen- 
tlemen, that when in consequence of the unjust proceedings 
of France, the great mass of the i)eople thought proper to 
address the President, expressing in those addresses, senti- 
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ments of attachment and confidence in the President, and 
their determination to resist the oppression of the French, 
government : the President replied to them, in answers which 
generally were the echo of their sentiments, and in fact, his 
expressions were as general as the nature of the addresses 
would x>ermit — ^therefore, the traverser ought to have blamed 
the addressers, and not the President. The Marine Society 
of Boston, as old seamen, address the President in favor of 
a navy; the President in reply, thinks a navy is the proper 
defense of the eorintry. 

I believe, gentlemen, in the first part of my charge, I made 
remarks on the assertions of the traverser, that the President 
had borrowed money at eight per cent in time of peace. 
Therefore, it will not be necessary to enlarge on that point. 

You will please to notice, gentlemen, that the traverser in 
his defense must prove every charge he has made to be true ; 
he must prove it to the marrow. If be asserts three things, 
and proves but one, he fails; if he proves but two, he fails 
in his defense, for he must prove the whole of his assertions 
to be true. If he were to prove, that the. President had done 
everything charged against him in the first paragraph of 
the publication — though he should prove to your satisfac* 
tion, that the President had interfered to influence the de- 
cisions of a court of justice, that he had delivered up Jona- 
than Robbins without precedent, against law and against 
mercy, this would not be snfficient, unless he proved at the 
same time, that Jonathan Robbins was a native American, 
and had been forcibly impressed, and compelled to serve on 
board of a British ship of war. If he fails, therefore, gen- 
tlemen, in this proof, you must then consider whether his in- 
tention in making these charges against the President were 
malicious or not. It is not necessary for me to go more min- 
utely into an investigation of the defense. You must judge 
for yourselves — you must find the publication, and judge of 
the intent with whidi that publication was made, whether it 
was malice or nott If you believe that he has published it 
without malice, or an intent to defame the President of the 
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United States, yon must aeqnit him; if he has proved the 
troth of the facts asserted by him, you miut find him not 
guilty. 


THE VERDICT AND SENTENCE. 

The Jury retired and retnmed with a verdict of Ouilty. 

Judge Chase. Mr. Cooper, as the jury have found you 
guilty, wc wish to hear any circumstances you have to offer 
in point of the mitigation of the fine the court may think 
proper to impose on you, and also in extenuation of your 
punishment. "We should therefore wish to know your situa- 
tion in life, in regard to your circumstances. It will be 
proper for you to consider of this: as you are under recog- 
nizance, you will attend the court some time the latter end 
of the week — (the court appointed Wednesday). 

April 30. 

Judge Chase. Mr. Cooper, have yon anything to offer 
to the court previous to passing sentence? 

Mr. Cooper. The court have desired me to offer anything 
relating to my circumstances in mitigation of the fine, or any 
observation that occurs to me in extenuation of the offense. 
I have thought it my duty (not for the purpose, of deprecat- 
ing any punishment which the court may deem it proper to 
inflict, but) to prevent any accidental or apparent harshness 
of punishment on part of the court, for want of that in- 
formation which it is in my power to give. For this reason, 
therefore, and that the court may not be misled, I think it 
right to say, that my property in this country is moderate. 
That some resources I had in England, commercial failures 
there have lately cut off : that I depend practically on my 
practice: that practice, imprisonment will annihilate. He 
it so. I have been accustomed to make sacrifices to opinion, 
and I can make thia As to circumstances in extenuation, not 
being conscious that I have set down aught in malice, I have 
nothing to extenuate. 

Judge Chase. . I have heard what you have to say. I am 
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Sony yon did not think proper to make an affidavit in ro> 
gard to yonr eiretimstanees ; you are a perfect stranger to 
the court, to me at least. I do not know you personally — 
know nothing of you, more than having lately heard your 
name mentioned in some publication. Every person knows 
the political disputes which have existed amongst us. It is 
notorious that there are two parties in the country ; you have 
stated this yourself. You have taken one side — we do not 
pretend to say, that you have not a right to express your 
.sentiments, only taking care not to injure the characters of 
those to whom you are opposed. 

Your circums tan ces ought to have been disclosed, on affi- 
davit, that the court might have judged as to the amount of 
the offense; nor did we want to hurt you, by this open dis- 
closure. 

Mr. Cooper. I have nothing to disclose that I am ashamed of. 

Judge Chase. If we were to indulge our own ideas, there 
is room to suspect that in cases of this kind, where one party 
is against the government, gentlemen, who write for that 
party, would be indemnified against any pecuniary loss ; and 
that the party would pay any fine which might be imposed 
on the person convicted. You must know, I suppose, before 
you made any publication of this kind, whether you were to 
be supported by a party or not, and whether you would not 
be indemnified against any pecuniary loss. If the fine were 
only to fall on yourself, I would consider your circumstances; 
but, if I could believe you were supported by a party inimical 
to the government, and that they were to pay the fine, not 
you, I would go to the utmost extent of the power of the 
court. I understand you have a family, but you have not 
thought proper to state that to the court. From what I can 
gather from you, it appears that you depend on your pro- 
fession for support ; we do not widi to impose so rigorous a 
fine as to be beyond a person’s abilities to support, but the 
government must be secured against these malicious attacks. 
Yon say that you are not conscious of having aeted from 
malidous motives. It may be so; saying so, we must believe 
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you; but, the jury have found otherwise. .You are a gentle- 
man of the profession, of such capacity and knowledge, as 
to have it more in your power to mislead the ignorant. I do 
not want to oppress, but I will restrain, as far ns I can, all 
such licentious attacks on the government of the country. 

Mr. Cooper. I have been asked by the court whether, in 
case of a fine being imposed upon me, I shall be supported 
by a party. Sir, I solemnly aver, that throughout my life, 
here and elsewhere, among all the political (puu^tions in 
which I have been concerned, I have never so far demeaned 
myself as to be a party writer. I never was in the pay or 
under the support of any party; there is no party in this, 
or any other country, that cun offer me a temptation to prosti- 
tute my pen. If there are any persons here W’ho are ac- 
quainted W'ith 'what I have published, they must feel and be 
satisfied that I have had higher and better motives, than a 
party could suggest. I have written, to the lu'st of my abil- 
ity, what I seriously thought would conduce to the general 
good of mankind. The exertions of my talents, stich as they 
are, have been unbought, and so they shall continue; they 
have indeed been paid for, hut they have been paid for by 
myself, and by myself only, and sometimes dearly. The public 
is my debtor, and what I have paid or suffered for them, if 
my duty should again call upon me to write or to act, I shall 
again most readily submit to. I do not prettmd to have no 
party opinions, to have no predilection for particular de- 
scriptions of men or of measures ; but I do not act upon minor 
considerations; I belong here, as in my former country, to 
the great party of mankind. "With regard to any offers 
which may have been made to me, to enable me to discharge 
the fine which may be imposed, I will state candidly to the 
court what has passed, for I wish not to conceal the truth ; I 
have had no previous communication or promise whatever, 
I have since had no specific promises of money or anything 
else. I wrote from my own suggestions. But, many of my 
friends have, in the expectation of a verdict against me, come 
forward with general offers of pecuniary asnstance; these 
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offers, I have hitherto, neither accepted nor rejected. If the 
court should impose a fine beyond my ability to pay, I shall 
accept them without hesitation ; but if the fine be within my 
circumstances to discharge, I shall pay it myself. But the 
insinuations of the court are ill founded, and if you, sir, from 
misapprehension or misinformation have been tempted to 
make them, your mistake should be corrected. 

Judge Peters. I think we have nothing to do with par- 
ties; we are only to consider the subject before us. I wish 
you had thought proper to make an affidavit of your prop- 
erty. I have nothing to do sitting here to inquire whether a 
party in whose favor you may be, or you, are to pay the fine. 
I shall only consider your circumstances and impose a fine 
which I think adequate; we ought to avoid any oppression. 
It appears that you depend chiefly upon your profession for 
your support. Imprisonment for any time would increase 
the fine, as your family would be deprived of your profes- 
sional abilities to maintain them. 

Judge Chare. We will take time to consider this. Mr. 
Cooper, you may attend here again. 

May J. 

The Court sentenced Mr. Cooper to pay a fine of four 
hundred dollars ; to be imprisoned for six months, and at the 
end of that period to find surety for his good behavior, him- 
self in a thousand and two sureties in five hundred dollars 
each. 

Mr. Cooper's defense, which was so written out by himself as io 
make up a review of the whole administration, attracted great at- 
tention, and his imprisonment for an offense thought so trivial, was 
a popular subject for electioneering declamation. President Adams 
himself thought the thing had gone too far and would have par- 
doned him had not Mr. Cooper issued a letter in which he told him 
that so far from asking for clemency he would not accept it unless 
coupled with an acknowledgement by the President of the breach 
of good faith which the publication of the alleged provacatory 
letter involved. Of course, nothing could be done but let the im- 
prisonment run out. This it did and the fine was paid. Forty 
years afterwards at the same time with that imposed upon Lyon 
(see 6 Am. St. Tr., 687), it was repaid with interest. Wharton’s 
State Triids, p. 679. 



THE TRIAL OF JAMES THOMPSON CALLEN- 
DER FOR SEDITIOUS LIBEL, RICH- 
MOND. VIRGINIA, 1800. 

THE NARRATIVE. 

This was the last of the great trials under the Federal 
Sedition Act,*^ and the most celebrated. The libel was di- 
rected against the President of the United States, and the 
tempest which the trial excited, says Dr. Wharton, can now 
hardly be understood. Virginia had joined Kenincky in 
declaring the law void vithin her hordei*s, as a menace to 
the freedom of the press, and a breach of the liberties guar- 
anteed by the Constitution. There was no popular sympa- 
thy for Callender,'* who was a brilliant, drunken, unserupu- 

» See Trial of Matthew Lyon, 6 Am. St. Tr., 687, 

Trial of Anthony Haswell, 6 Am. St. Tr., 095. 

Trial of Thomas Cooper, ante, p. 774. 

^ “Jaues Thompson Callender was a Scotchman of whom noth- 
ing good is known. He had the pen of a ready writer and the 
brazen forehead of a knave. In Scotland he wrote a pamphlet 
which he called ^The Political Progress of Qre^it Britain,^ was 
driven from the country, lied to the luited States, where, like 
Freneau, like Duane, like John Wood, like every man, who, for a 
few shillings, would laud France and slander the administration, 
he was taken up and helped by Jefferson. He became, in short, 
what might be called a Jeffersonian hack. His business vrns to 
gather all the political scandal, all the foul abuse, all the libels, all 
the mean lies that circulated through the press, to distort Con- 
gressional speeches, to misinterpret good acts, to attribute false 
motives, to digest the scurrility of the Aiirpra, of the Argus, of the 
Independent Chronicle, and once a year send out the whole mass 
in the form of a book.” McMaster, Vol. 2, p. 408. “Callender be- 
longed to a class of men long common in England, but till he ar- 
rived little known in the United States. He was a fine specimen of 
a Ghrub-street hack. As destitute of principle as of money, his 
talents, which were not despicable, were ever up for sale. The 
question with him was never what he wrote, but what he was to be 
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lous literary hack, whose scurrilous pen was at the service 
of the highest bidder. To read his book, ''The Prospect 
Before Us/* and say the writer was not guilty of sedition 
was impossible ; but what became of Callender was of little 
consequence, as every one knew the real contest would be 
between the Bepublican lawyers of the Virginia bar and 
Judge Samuel Chase, the most reckless, the most partisan, 
the most fearless judge on the bench of the Circuit Court. 
Long before the trial opened statements were made and 
sworn to that Chase had spoken his threats of what he 
would do; that he had commanded the marshal to see to it 
that none of the rascals called Democrats were put on the 
jury, and that in the presence of a great company he had 
shown how he would draw the best lawyers of Virginia 
across his knees and flog them out of their nullifying mood. 

paid for his writing. It ceases to be surprising, therefore, that 
having begun his career in America by villifying Washington, he 
should, before he sank out of sight in the waters of the James 
River, have turned upon his old employers and loaded Jefferson 
with calumny and abuse.** McMaster, Vol. 2, p. 468. ^‘Mr. Jeffer- 
son, as soon as lie became President, exercised his powers of pardon 
in favor of Callender, as well as all others, who had been con- 
victed under the Sedition Law, and were tlien undergoing sentence 
of imprisonment. A little later he asked to be appointed Post- 
master at Richmond, which was refused him. He took^ great of- 
fense at the refusal, and soon began writing in opposition to the 
new administration; and he openly justified his desertion, on the 
ground of ill-treatment he had received from Mr. Jefferson. He 
was of course welcomed by the new allies, and having connected 
himself with the editor of an obscure journal, recently established 
in Richmond (the Recorder), he poured forth against the Republi- 
can party generally, and Mr. Jefferson in particular, a torrent of 
scurrility and slander of which no example had been previously 
afforded in the United States, not even by himself. The private 
life of Mr. Jefferson, present and past, was the subject of the 
closest scrutiny; and, wherever he was believed to be vulnerable, 
no matter for what cause, or upon what evidence, he was unhesi- 
tatingly assailed in the grossest and most offensive way. • . . 
It remains to be added iliat, while this wretched libeller, who had 
now become an habitual sot, was disseminating his slanders and 
ribaldry with untiring virulence, he was one morning found drowned 
in the James River, where he had been bathing, it was supposed, 
in a state of intoxication.** Tucker’s life of Jwerson, Vol. 2, p. 
120 / 
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•And the reckless conduct of Judge Chase in the court room 
can only be explained by his knowledge that it ■was to be a 
struggle to the death between himself and the distinguished 
lawyers which Virginia had sent against him: Edmund 
Randolph, George Hay, William Wirt, and Philip Nicholas. 

No mention was made in the indictment of the book “The 
Prospect Before Us.” A fcAv sentences, by no moans the 
bitterest that could be found, were chosen, and upon them 
the case was based. The reign of Mr. Adams, Callender 
■wrote, had been one continued tempest of malignant pas- 
sion. Ne^ver since taking his seat in the IVesidential chair, 
had he opened his lips or lifted his pen, but scolding or 
threatening followed. He had exasperated the rage of con- 
tending parties, he had caluniinated and destroyed every 
man Avho had differed from him in his opinions, he had 
driven from office everybody Avho would not vote as he 
wished, and he Avas besides, a professed aristocrat. 

The case opened Avith the usual plea for time, which was 
granted. The laAA'yers then prepared a trap for the judge. 
They presented an affiduA'it from (/allendcr that hi* must 
have still more time, in fact until the next term. The wit- 
nesses on whose te.stimony he relied to prove the truth of 
his statements could not be assembled in a few Aveeks. The 
paper then gaA’^e a list of witnesses scattered over the face 
of the country. He must have William Gardner who lived 
at Portsmouth, and Judge Bee, who liA’ed in South Caro- 
lina, and Tench Coxe and Timothy Pickering, \i’ho were at 
Philadelphia, and General Blackburn, from Bath county, 
Virginia, and William B. Giles, of Amelia county, in the 
same state. Great stress was laid on the testimony of Giles, 
and the Court put off the trial for a few days; and when 
the case was again called the laAvyers for the defense de- 
clared they did not think Giles would come, and had the 
boldness to claim that, as the Court had consented to a de- 
lay in the hope that Giles would come, the judge had by so 
doing admitted the extreme importance of that Avitness and 
ought, therefore, to put off the trial till Giles did come. 
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Then Chase srrew angry and, as he wonld have said, took 
the lawyers in hand. When Mr. Hay argued that Giles’ evi- 
dence would help to determine whether Callender’s pamph- 
let consisted of libelous statements or merely questions of 
opinion, which things would have to be considered by the 
jury in assessing the fine; *‘That is a wild notion; it is not 
the law,” thundered the Judge, and ordered the jury to be 
empannelled and the trial to proceed. Mr. Nicholas having 
challenged the entire panel of jurors, he was flouted and 
routed with a finality that not only overruled his objec- 
tions, but cast serious aspersions on his legal attainments. 
Mr. Hay then proposed to examine the jurors individually 
as to any prejudices they might entertain against the ac- 
cused. No questions could be asked the jurors, ansvrered 
Chase, save such as were first reduced to writing and sub- 
mitted for the approval of the court, and when the attor- 
neys finally submitted -written questions for the jurors, 
their interrogatories -n’-ere declared improper and rejected 
forth-with. According to the court, it did not make any 
difference if a talesman had read and formed an unfavor- 
able opinion of “The Prospect Before Us;” he -was still eli- 
gible for the jury pro-vided he had not formed an opinion 
concerning the charge on which the prisoner -was indicted, 
and as none of the candidates had read the indictment, they 
were all qualified to serve on the ease. The Virginian law- 
yers now abandoned all hope of securing an impartial jury, 
for when one of the talesmen named Basset volunteered 
the information that he had read Callender’s tract and had 
formed a positive opinion that it came under the Sedition 
Law, they failed to record any objection to his retention. 

The authorship was easily established by the testimony 
of the printers who had put the manuscript into type and 
the booksellers who had sold it as a pamphlet, and when 
Mr. Hay protested that those men could not be compelled 
to answer the questions put to them, they being accom- 
plices equally guilty under the law, and pri-vileged from 
testifying against themselves, the court not only overruled 
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his objections, but virtually promised the hesitating wit- 
nesses immunity as a reward for their confessions. 

Having proved that the prisoner was the author of “The 
Prospect Before Us,” the prosecution next introduced the 
whole pamphlet in evidence. The defense protested, claim- 
ing that only those portions of the document which were 
recited in the indictment could be considered by the jury, 
especially in view of the court’s decision that the jurors 
were concerned only with the offense charged in the offi- 
cial papers and were not dis<]nn1ified by their prejudices 
against the pamphlet as a whole. The prisoner, retorted 
the Judge, was being tried for writing “The Prospect Be- 
fore Us,” and he was not to escape punishment Imcause 
only mild selections from it appeared in the indictment. A 
little informality of that sort was best rectified by allow- 
ing the jury to read the whole pernicious production. 

The prosecution ended here and the defense was in- 
structed to proceed. The counsel f<*r the prisoner to prove 
the truth of its statements, called a well-known citizen. Col- 
onel Taylor, to the stand. The Judge interrupted, declar- 
ing that every question put to him imi.st be first examined 
and approved by the court, and that he would admit no 
testimony that did not prove the truth of the whole para- 
graph complained of in the indictment. They protested 
that one witness might prove the correctness of one state- 
ment in the pamphlet, and another another, and that no one 
individual could be expected to substantiate the whole of 
it. Contemptuously referred to as “you young gentle- 
men,” and goaded by every public slight and sneer which 
brutal authority could inflict upon them, the three lawyers, 
nevertheless, stood their ground, insisting that the rulings 
of the court Avere equivaletd to a complete denial of jus- 
tice, and virtually defying the bench. Finally, the judge 
made a pretense of requesting the District Attorney to al- 
low the questions upon which “the young gentlemen were 
so insistent,” but he declined. 

The defe nse had no recourse but to address the jury and 
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endeavor to take (^vantage of the existing prejudice 
against the Sedition Iiaw. But when Mr. Wirt began to 
argue against the constitutionality of the law, Chase or* 
dered him to his seat, and he quietly obeyed. 

“Hear my words!” shouted the Judge. “I wish the 
world to know them! My opinion is the result of mature 
deliberation !” 

But Chase had no sooner concluded his pompous procla- 
mation than Mr. Wirt once more turned to the jury, and, 
quoting directly from the third section of the Sedition Act, 
which provided that the jury “should determine the law 
and the fact under the direction of the court, as in other 
cases,” calmly proceeded to discuss the forbidden subject. 
The Constitution was the law, he declared, and as the jury 
had the right to determine the law, they had logically the 
right to consider the Constitution. 

“A non sequitur, sir!” shouted Chase, whereupon Wirt 
sat down and Nicholas took up the same line of argument 
until he was virtually smothered by interruptions from the 
bench. Then Hay resumed the attack, but by this time the 
judge had worked himself into a fury, and the senior coim- 
sel, flatly contradicted, badgered, and insulted almost every 
time he opened his lips, suddenly brought the unseemly 
contest to a close by taking his seat and gathering up his 
papers. 

“Please to proceed, sir,” requested the Judge, “and be 
assured that you will not again be interrupted by me. Say 
what you will.” The senior counsel, however, vouchsafed 
no Teq>onse to these advances. “I think it right to inter- 
rupt counsel when mistaken in the law,” he protested. 
**Tet I do not mean to interrupt improperly. There is no 
reason to be captious.” 

Finally, as the counsel left the court room, he half rose 
from his chair, and roaring, “As you please, sirs!” tiumed 
to the jury and began a long and careful charge. 

Two hours later a verdict of guilty was recorded, and 
the prisoner sentenced to nine months' imprisonment and 
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fine of two hundred dollars, and required to find sure- 
ties for good behavior for a period of two years. 

Five years later Chase was impeached before the Senate 
of the United States for oppressive and vexatious conduct 
during the trial, and indecent solicitude for the conviction 
of the accused.® 

THE TRIAL.* 

In the United States Circuit Court, district of Virginia, 
Richmond, June, 1800 . 

Hon. Samuel Chase,® 

Hon. Cyrus Griffin/ 

Mwg 28 . 

James Thompson Callender had been indicted under the 
sedition law by a grand jury for a seditious libel upon John 
Adams, President of the United States. 

The matter set out in the indictment ns libellous was as 
follows : 

^^The reign of Mr. Adams 1ms been one continued tempest of 
malignant passions. As President, he has never opened his lips, 
or lifted his i»en without threatening and scolding; the grand ob- 
ject of his administration has been to exasperate tlie rage of con- 
tending parties, to caluminate and destroy every man wIjo differs 
from his o])inions. Mr. Adams has labored, and with melancholy 
success, to break up the bonds of social affection, and under the 
mins of confidence and friendship, to extinguish the only gleam 
of happiness that glimmers through the dark and despicable farce 
of life. 

“The contriver of this peace has been siid«lenly converted, os ho 
said, to the presidential system, that is to a Frencli war, an Ameri- 
can navy, a large standing army, an additional load of taxes, and 
all the other symptoms and consequences of debt and despotism. 

® This narrative is taken from Mr. Hill’s Decisive Battles of the 
Law. 

' Bibliography. Wharton’s State Trials. Sec ante, p. 778. 

® See ante, p- 778. 

•Griffin, Cyrus. (1749-1810.) Born in Virginia and educated 
in England; Member of Legislature; Member of Congress, 1778, 
1781, 1787; President of Congress, 1788; President Federal Court 
of Admiralty Appeals from its creation until its abolition; Com- 
missioner to Creek Nation, 1789; United States District Judge, 
1789-1910. Died Yorktown, Va. 
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The same system of persecution has been extended all over the 
continent, evezy pezaon holding an office must either quit it, or 
think and vote exactly with Mr. Adams. Adams and Washington 
have since been shaping a series of these paper jobbers into judges 
and ambassadors, as their whole courage lies in want of shame; 
these poltroons, without risking a manly and intelligible defense of 
their own measures, raise and affected yelp against the corruption 
of the French Directory, as if any corruption would be more venal, 
more notorious, more execrated than their own. The object with 
Mr. Adams was to recommend a French war, professedly for the 
sake of supporting American commerce, but in reality for the sake 
of yoking us into an alliance with the British tyrant. While such 
numbers of the effective agents of the revolution languish in ob- 
scurity, or shiver in want, ask Mr. Adams whether it was proper to 
heap so many myriads of dollars upon William Smith, upon a 
paper jobber, who, next to Hamilton and himself is, perhaps, the 
most detested character on the continent. You will then make your 
choice between innocence and guilt, between freedom and slaver}^, 
between paradise and perdition; you will choose between the man 
who has deserted and reversed all his principles, and that man whose 
own example strengthens all his laws, that man whose predictions, 
like those of Henry, have been converted into history. You will 
choose between that man whose life is unspotted by a crime, and 
that man whose hands are recking with the blood of the poor, 
friendless Connecticut sailor. I see the tear of indignation starting 
on your cheeks! you anticipate the name of John Adams. Every 
feature in the conduct of Mr. Adams, forms a distinct and addi- 
tional evidence, that he was determined at all events to embroil this 
country with France. Mr. Adams has only completed the scene of 
ignominy w’hich Mr. Washington began. — This last presidential fel- 
ony will be buried by Congress in the same criminal silence as its 
predecessors. Foremost in whatever is detestable, Mr. Adams feels 
anxiety to curb the frontier population. He was a professed^ aris- 
tocrat; he had proved faithful and serviceable to the British inter- 
est. Thus we see the genuine character of the President, when but 
in a secondary station, he censured the funding system, when at 
the head of affairs, he reverses all his former principles. He exerts 
himself to iilunge his country into the mast .expensive and ruinous 
establish men ts. In the two first years of his presidency, he has 
contrived j»rcteiises to double the annual expense of government by 
useless fleets, armies, sinecures and jobs of every possible descrip- 
tion. By sending these ambassadors to Paris, Mr. Adams and his 
British faction designed to do nothing but mischief. In that paper 
with all the cowardly insolence arising from his assurance of per- 
sonal safety, with all the fury, but without the propriety or sub- 
limity of Homer’s Achilles, this hoary headed incendiary, this libel- 
ler of the governor of Virginia, bawls out to arms! then to arms! 
It was floating upon the same bladder of popularity that Mr. Adams 
threatened to make this city the centrical point of a bonfire. 

'deader, dost thou envy that unfortunate old man with his twen- 
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ty-five thourand dollars a j-ear, with the petty parade of his birth- 
daj', with the importanee of his name stickinfr in every other page 
of the statute book. Alas ! he is not an object of en^’y, but of com- 
passion and of horror. ^ With Connecticut more than half unde- 
Mived, with Pennsylvania dissrusted, with Virginia alarmed, with 
Kentucky holding him in defiance, having renounced all his orig- 
inal principles, and affronted all his honest friends, he cannot enjoy 
the sweet slumbers of innocence, he cannot hope to feel the most 
exquisitely delightful sensation that ever warmed a human breast p 
the consciousness of being unii'crsally and deservedly beloved.— It 
IS happy for Mr. Adams himself, as well as for his country, that 
he asserted an untruth. In the midst of such a scene of profligacy 
and of usury the President has persisted ns long as ho durst, in 
making his utmost efforts for provoking a French war. For al- 
though Mr. Adams were to make, a treaty with France, yet such is 
the grossness of his jurjudice, and so gwat is the violimce of his 
passions, that under his administration America would be in con- 
stant danger of a second quarrel. When a chief magistrate, both 
in his speeches and newspapers, is constantly reviling France he 
can neither expect or desire to live long in pence with her. Take 
your choice then between Adams, war and beggary, and Jefferson, 
peace and competency.’’ 

The prisoner pleaded not gitilijf. 

Hugh XclsoUf* I'liited States Distriet Attorney, for the 
United States. 

Philip N. Nicholas,^ George Jlaif and William WirIjJ for 
the prisoner. 

^Nelson, Hticii. (1768-183(5.) Horn in Virginia; Speaker 
House of Delegates; Judge General t’oiirt; Presidential elector; 
Representative in Congress, 1811-1823; Minister to Spain. Died 
Albermarle County, Virginia. 

'^Nicholas, Philip Norbouneh. (1773-1840.) Born in Wil- 
liamsburg; was admitted to the Bar at an early age and at. 21 was 
Attorney General of Virginia; President Farmers Bank for many 
years; Judge of Virginia General Court, 1823-1840. 

®IIat, George. Member Virginia Ixigi-slattire; United States 
District Attorney; United States District Judge; married a daugh- 
ter of President Munroe and was the author of ‘‘Treatise on the 
Usury Laws,” “Life of John Thompson ” “Treatise on Expatria- 
tion.” Died Richmond, Va., 1830. 

^ WiHT, William. (1772-18:14.) Bom Bladensbiirg, Md. Chan- 
cellor Eastern District of Virginia, 1802; United States District 
Attorney, 1816; Attorney General of the United Stales, 1817-1820. 
Removed to Baltimore and engaged in literature; author of “The 
British Spy,” “The Old Bachelor,” “Life of Patrick Heiiiy*.” Died 
in Washington. 
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Mr. Nicholas presented an affidavit made by the prisoner and 
moved for a eontinuanee. The affidavit alleged that the following 
persons are material witnesses in his defense, viz.: William Gard- 
ner of Portsmouth; Tench Coze of Philadelphia; Judge Bee of 
South Carolina; Timothy Pickering late of Philadelphia; William 
B. Giles of the County of Amelia; Gen Blackburn of the County of 
Bath. That he expects to prove by the said William Gardner he 
was Commissioner of Loans for the State of New Hampshire, under 
the government of the United States, and that he was turned out of 
the said office of Commissioner of Loans because he, said Gardner, re- 
fused to subscribe an address circulated in the town of Portsmouth, 
in New Hampshire, and presented to the President of the United 
States in the year 1798, at the instance of several inhabitants of the 
said town, in which address unequivocal approbation of the con- 
duct of the said President, in the administration of the United 
States is expressed. That he expects to prove by the evidence of 
Tench Coze, that he, in the year 1798, held an important office, to- 
wit : Commissioner of the Revenue, from which office the said Coze 
was ejected by the present President of the United States, because 
he did not approve the measures of his the said President’s admin- 
istration, or the principles on which it was conducted. That he 
verily expects to prove by Judge Bee that he did receive from the 
President of the United States, in the year 1799, a letter, in Which 
he the said President did advise and request the said Judge Bee, 
then acting in his judicial character, to deliver to the Consul of the 
British nation in Charleston, Jonathan Robbins, alias Thomas Nash, 
who had been apprehended and carried before the said Judge on a 
charge of murder committed on the high seas, on board the British 
frigate Hermione, That he shall be able to prove, by the evidence 
of Timothy Pickering, that the President of the United States was 
in possession of dispatches from Mr. Vans Murray, American Min- 
ister in Holland, containing assurances on the part of the French 
Republic that Ambassadors from the United States would be re- 
ceived in a way satisfactoiy to the people and government of the 
United States, many weeks while Congress was in session, before 
he communicated the same to Congress. That he believes that he 
shall be able to prove by the e^udence of Stephen Thompson Mason 
and William B. Giles, that John Adams, President of the United 
States, has unequivocally avowed, in conversation with them, prin- 
ciples utterly incompatible with the principles of the present Con- 
stitution of the United States; principles which could not be car- 
ried into operation under any political institution wthout the es- 
tablishment of a direct, powerful, and dangerous aristocracy; that 
he declared, in express terms, to the said Stephen Thompson Mason, 
that he had no more idea that the present Federal Constitution 
could, for any length of time, control the people of the United 
States, than that it could control the motion of the planets; that 
he also declared to the said Stephen Thompson Mason, that' he 
had no more idea that a political society could exist without a dis- 
tinction of ranks, than that an army coidd exist without officers; 
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and also that he can prove, by the said William B. Giles, that the 
President of the United States has avowed, in conversation with 
him, a sentiment to this effect, that he tliouirht the executive de- 
partment of the United Stales oug:bt to be vested with power to 
direct and control the public wilL 

That he believes he shall be able to prove, by General Blackburn, 
that he did receive an address from John Adams, President of the 
United States, in answer to the field ollicers of Bath County, in 
which the said President does avow that there was a party in Vir- 
pnia which desen^ed to be humbled iiilo dust and ashes before the 
indignant frowiw of their injured, insulted, and offended country. 
That he is advised and believes tliat it is material to liis defense 
against the indictment aforesaid, that he should procure authentic 
copies of sundry answers made by the President of tlie Ignited 
States to addresses from tlie inhabitants of the United States, in 
various parts thereof, which authentic co]>ie8 he cannot procure, 
^ as to be in readiness for trial during the ]>rescnt term. That he 
is advised and doth believe, that a certain book, entitled ‘‘An Kssay 
on Canon and Feudal Law,” or entitlcMl in "words to tlint purport, 
ascribed to the President of the United States, and of which ho be- 
lim'es the President is the author, is material to Ids defense, and 
that he cannot procure a copy of the same, and evidonee that the 
said President is tl»e author thereof, without being allowed several 
weeks, and perhaps months, for the pnr]>o8e. That ho is told by 
the counsel who mean to appear for him, that they cannot possibly 
be prepared to investigate the evidence relating to the several 
charges in the indictment, even if all the jiersons and documents 
wanted were upon the spot. 


The CoiTRT granted a postponement till the ensuing 
Monday. 

June 2. 

Mr. Hay asked a postponement for a few hours until it 
could be ascertained whether Mr. Giles would attend or 
not. The badness of the weather on the preceding day, it 
was suggested, had probably prevented his arrival in town 
as early as might otherwise have been expected. 

June 3. 

A motion for a postponement until November was re- 
newed by Mr. Hay. He said that Mr. Giles had not arrived, 
and that he did not then expect him. Mr. Giles w^ould, 
probably, presume that the indictment was either tried or 
continued to the day to which he was summoned, and as 
he had not come on that day he could not be expected at 
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all. The Court had declared the evidence of Mr. Giles to 
be material, not only in express terms, but by a partial 
postponement, and inferred that the trial ou|^t not to take 
place until his personal attendance could be procured. 

Mr. Hay then asked the attention of the Court to other 
reasons, which satisfied his own mind, that the motion ought 
to be granted. 

The laws and customs of the State of Virginia were in 
fkvor of the motion. In this State when an indictment for 
misdemeanor is found, the party is not arrested and brought 
into court, but a summons issues returnable to the succeed- 
ing court. In the interval the party has time to collect and 
prepare the materials for his defense. It was true, as to 
himself, that he had long ago formed a determination to 
appear in behalf of the first man who should be indicted 
in this State for a libel under the sedition law. He had 
formed this resolution because he was convinced, after the 
most mature deliberation, preceded by a calm and temjwT- 
ate investigation of the subject with gentlemen who dif- 
fered from him in political sentiment, but were of the first 
characters for talents, that the second section of the sedi- 
tion law "was unconstitutional. But he had never supposed 
the trial would take place immediately after the prosecu- 
tion was commenced, and therefore, though he was ready 
to discuss the question concerning the “rights of the jury 
to decide the law of the case,” and the question concerning 
the constitutionality of the laAv, he was not ready to state 
and to comment on the CAudence on Avhich the traverser re- 
lied. This had been already asserted to the court. But 
there was another point Avorthy of notice. He was not 
ashamed to acknowledge, he said, that he was but little 
acquainted with the doctrine of libels. Happily for the re- 
pose of people, no instance had occurred in this State which 
had turned the attention of professional men to that sub- 
ject. In the little time, therefore, that had elapsed since 
the traverser had been arrested, he had not had leisure to 
examine a point which api>eared to him to merit some con- 
sideration. 
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The second section of the sedition law made falsehood as 
well as scandal and malice an essential part of every libel, 
and by the last sentence the party accused is allowed to 
show in his justification the truth of the matter charged 
to be libellous. 

He would not pretend to say decidedly what ought to be 
the construction of that law, but the opinion which he had 
been able to form after a very short consideration of the 
subject, was, that the object of the laAV was to punish a 
man, not for abuse nor for erroneous deductions or opin- 
ions, but for “fact falsely and maliciously asserted.’* If 
this idea was correct, it became a matter of consiequcncc to 
do what had never been done perhaps before, to draw a line 
of discrimination between fact and opinion; because if the 
indictment contained against the traverser charges of be- 
ing guilty of error in opinion as well as falsehood in fact, 
it was so far defectiA^e, and ought not to l>e regarded in 
preparing for a defense, or noticed by the jury in nsses.sing 
the fine. 


Judge Chase. You are mistaken in supposing that the 
jurv has a right to assess the fine. It may be conformable 
to your local State laws, but it is a wild roti(.n as applied 
to the Federal Court. It is not the law. 


Mr Hay said that he was somewhat perplexed. He could 
sometimes answer arguments, but not authority; however, 
if he was permitted to proceed, he would state his ideas 
about fact and opinion, and then leave the subject to the 
court. The observations which he was about to niake,wer 
hazarded without that deliberation to which he could wish 
to have recourse. He was not, however, 
ment, but praying for time to prepare one. It 
him, clearly, that the assertion of a fact 
of that which, from its nature, was 

and positive evidence; stole a 

instance, if one man should say of another * 

horse, the assertion, if true, could 

true by proving that he did steal a horse; or if one man 
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said of another that he was a thief, the person maltiTig the 
charge might support it by proving that the party accused 
had taken proi>erty secretly, without the consent or knowl- 
edge of the owner. About evidence in a question of this 
sort, all men of common understanding would form the 
same opinion. But what sort of evidence would be neces- 
sary to prove the first words of the .indictment, that the 
iceign of Mr. Adams had been one continued tempest of 
malignant passions? The circumstances to which the vmter 
might allude, and which satisfied his mind that Mr. Adams 
was intemperate and passionate, would only prove to a 
man of different political complexion, that he was under 
the infiuence of a patriotic, honest and virtuous sensibility. 
When Mr. Adams said in his reply to the people of Arling- 
ton and Sandgate, *Hhat he had long seen the exertions of 
dangerous and restless men misleading the understanding 
of well-meaning citizens, and prompting them to such meas- 
ures as would sink the glories of America, and prostrate 
her liberties at the feet of Prance,” — some might conceive 
that he was speaking the language of passion and malig- 
nity. Many were of that opinion, — he himself was. He did 
not think that Mr. Adams could point his finger to a single 
man who deserved a reproach so vile. It was language cal- 
culated to exasperate the rage of contending parties. On 
the other hand, he was willing to admit that there were 
men of good sense and upright principles who really be- 
lieve that the President spoke the plain truth, and that 
they themselves had seen such men as he had described. 
This was a question of opinion only, and therefore was 
open to endless discussion. 

One instance more completely illustrates his meaning. 
The indictment charged the traverser with having mali- 
ciously asserted, that the President had reversed all his 
principles. If this assertion could be proved, it would be 
necessary, first. To show what his principles were; second, 
What they are now. The first branch of discussion pre- 
sented difiiculties absolutely insurmountable. Men of dif- 
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ferent political opinions, furnished with the same materials 
of information, would form conclusions diametrically oppo> 
site. Let them take for their guide the vindication of the 
Constitution of the United States. Many were perfectly 
satisfied that the President of the United States, instead of 
approving the Federal Constitution, was of opinion, that a 
government composed of an hereditary chief magistrate* 
and Senate, and a Hoiise of Commons or representatives, 
chosen by the people, was better calculated than any other 
to secure the liberties and promote the happiness of the 
people. I will avow that I have no doubt that such 
was the opinion of the President. But others might think, 
and many had said, that the fair inference was, that he was 
cordially attached to the principles on which the Constitu* 
tion of the United States w’as constructed. What the Pres- 
ident’s principles had been, therefore, was a question, 
about which there would forever be a difference of opin- 
ion ; and if the assertion made by the traverser was not capa- 
ble of being proved or disproved, the privilege of giving 
the truth in e^’^dence was a nullity. A jury of one party 
would not believe it when given ; a jurj' of the other party 
would not require it to be given. 

Now, delay was of great consequence to the traverser. Not 
only his little property, but his liberty was at stake. Ho 
wished to have time to defend himself by counsel who felt 
competent to the task which they Avere to perform. As to 
the United States at large, an immediate trial could be of 
no sort of consequence, nor can it be of any moment to the 
party who, it is said, has been libelled. The reputation of 
the President of the United States must for ever rest on the 
opinion of a virtuous and intelligent people : and standing 
on its mighty basis, it could never be affected by the abuse 
or declamation of an indh’idual, and that indiAridual an ob- 
scure and friendless foreigner. 

Jfr. Nicholas. We conceive that the testimony of Mr. 
Giles is extremely important; he will prove, as Mr. Callen- 
der has stated in his affidaAut, that Mr. Adams, the Presi- 
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dent, wished that the exeentive had power to control the 
public will 

This testimoi^, when compared with the hooks of the 
President, will substantiate the charges in the book written 
by Mr. Callender. It will go strongly to a confirmation of 
the charges in dispute ; it goes directly to that part of the 
indictment where he is charged with having said that the 
President is a professed aristocrat. It has been stated that 
as there are nineteen charges in the indictment against the 
traverser, though we prove eighteen of them to be true, yet 
he must be found guilty, because we do not prove the truth 
of the nineteenth ; — ^but how is it possible for us to defend 
ourselves, or how can we be prepared for trial, if the wit- 
ness, by whom we can prove that particular charge, be ab- 
sent? If the court think that, in order to justify ourselves, 
we must prove the whole libel to be true, and it shall appear 
that testimony to prove a particular charge is wanting, the 
court will afford us an opportunity of adducing it. I con- 
ceive, with submission, that the former judgment of the 
court, in particularly postponing the trial, admitted the evi- 
dence of Mr. Giles to be material, and that his personal at- 
tendance would be essential to justice. 

Judge Chase. Mr. Nicholas has not apprehended the 
opinion of the court rightly, although on the application of 
the counsel for the traverser, the court had given them the 
choice of postponement of the trial till today instead of a 
few hours ; yet it was not meant by that indulgence, either 
to declare the testimony of Mr. Giles material, or to post- 
pone the trial till another term, on account of his absence. 

Mr. Nicholas urged the necessity of postponing the trial 
till Mr. Giles could attend. The question, on a motion for 
a continuance is, can the testimony of the absent witness 
substantiate the defense or the point in issue f How can it 
be done, if the witness be not present? When a witness, to 
prove the truth of a particular charge, is absent, I trust the 
court will give us time to avail ourselves of his evidence, 
and will not precipitate a trial, when a trial will not demon- 
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strate that the decision is right ; for if the defendant be 
found guilty when his witnesses are absent, and counsel 
unprepared, the verdict will not satisfy the public mind of 
his guilt. 

Judge Chase. It is wholly improper to go back to the 
former motion. Gentlemen, you misapprehend the inten- 
tion of the court in postponing the cause till today — j'ou 
ought to confine yourselves to the pre.sent motion. Two rea- 
sons are assigned for postponing the trial ; the first, that 
Mr. Giles is absent, and it is inferred that the court, by not 
ruling a trial before, admitted his evidence to be material. 
The court did not enter into the question whether it he ma- 
terial or not. It appeared that he was within a little dis- 
tance of this place, and the cause was siispended till Mon- 
day, that Mr. Giles might be summoned before that day, to 
attend. On Monday, you asked for a postponement of the 
trial for a few hours, and it was stated that perhaps he 
might come in the course of the day. Instead of a few 
hours, you had choice of continuing it till today. Mr. Giles 
has been summoned, and does not attend. Regularly you 
ought to take out an attachment against him for not attend- 
ing after having been sen'ed with the subpoena and ap- 
prised that his evidence was required by the traverser. 
There is no reason to believe he will be here during the 
term of the court : you do not expect him ; if such excuses 
as these authorize a postponement of the trial, it must be 
evident that this cause will never be tried. It is not neces- 
sary to say whether Mr. Giles, if present, could be sworn or 
not; because the traverser is not entitled, on general prin- 
ciples, to a continuance. Another reason assigned is, that 
as the jury are to assess the fine, it is cs.senial that the 
traverser should have the privilege of adducing testimony 
to mitigate it. This may be the practice in your own state 
courts. Tour own court will be governed by your own 
laws, but it does not apply to the Federal courts. The jury 
are not to regulate the fine. It is a mistaken idea ; they 
have nothing to do with it. But it is stated that the conn- 
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sel are tinpreimTed to defend the traverser. Ton show 
yourselves to be men of ability, and there is no difficulty in 
the cause ; but you say that yon are not ready to discuss the 
difference between fact and opinion: that the charges in 
the indictment are merely opinion, and not facts falsely as* 
serted. Must there be a departure from common sense, to 
find out a construction favorable to the traverser t This 
eonstruction admits the publication, but denies its crimin- 
ality. If the traverser certainly published that defamatory 
paper, read it and consider it. Can any man of you say 
that the President is a detestable and criminal man? The 
traverser charges him with being a murderer and a thief, 
a despot and a tyrant I Will you call a man a murderer and 
a thief and excuse yourself by saying it is but mere opin- 
ion — or, that you heard so? Any falsehood, however pal- 
pable and wicked, may be justified by this species of argu- 
ment. The question here is, with what intent the traverser 
published these charges? Are they false, scandalous, and 
malicious, and published with intent to defame? It is for 
the jury to say, what was the intent of such imputations, 
and this is sufficiently obAnous. The cause must be tried. I 
am sworn to do justice between the United States and the 
prisoner at the bar. I do not dictate to you how you are to 
defend him, but you must defend every man according to 
the law ; and without intending any disrespect to either of 
you, I must confine you to what I think the law. 

The Marshal was ordered to call the jury, which was done. 

Mr. Nicholas. We mean to challenge the array and take 
every advantage^ which the laws of the country give us. In 
support of this doctrine I will read a passage from ** Trials 
per Pais.” (Here he read the passage.) I believe there is 
testimony in court to prove that one of the jurors returned 
by the marshal, has expressed his sentiments hostile to the 
traverser. It is like a case stated in the books, where a ver- 
dict was set aside, because a juryman had previously said 
that the man accused ought to be hanged, and in that case. 
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on the second trial, every juryman was called to say whether 
he had formed any opinion on the subject or not! 

Judge Chase. My construction of the law is quite the con- 
trary. I have always seen triers sworn to decide these ques- 
tions. How is this done in your country. Challenges for 
favor must he decided by triers. I suppose there must be 
triers sworn. 

^ JIfr. Nicholas. I believe the books lay down this distinc- 
tion. Challenges to the array are either principal challenges, 
or challenges for favor — causes for principal challenges are 
always tried by the court; challenges for favor are always 
tried by triers. 

Judge Chase. Well, sir, your challenge is for favor, be- 
cause you state the jxiror to be unfavorable to the traverser. 

Jfr. Nicholas. This book states it as a cause of principal 
challenge. 

Judge Chase. Show me that book: it is not the best au- 
thority. Have you Coke upon Littleton in the house t If I 
had it we would see the whole doctrine at once. I am per- 
suaded that Coke upon Littleton states that the challenges 
for favor must be decided by triers. The oath of the triers 
is laid down there. Challenges to the array are for partiality 
in the sheriff. 

Coke upon Littleton being produced, and the judge having 
examined it, observed, the case is clear. Principal challenges 
to the array, or the whole jury at once, is always for parti- 
ality in the sheriff, and not in the jurors. 

Mr. Nicholas said that the law might perhaps consider the 
return of a partial juror, as sufficient to ground a challenge 
to the array, on the principle of partiality in the sheriff, and 
wiriied to know if he was correct in this idea of the law. 

Judge Chase. No, sir, the law is not so. You must pro- 
ceed regularly. You may bring in proof if you can, that any 
juror has delivered his opinion upon that case heretofore ; or 
you may examine the juror himself, upon oath, to this effect. 
You may do either, but not both ; and this alternative of- 
fered, yon must consider not as a strict right 
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The first juror was sworn, and the Judge put the following ques- 
tion to him : ''Have you ever formed and delivered an opinion upon 
the charges contained in the indictment f” The juror answered, 
that he had never seen the indictment, nor heard it read. The 
Judge then said, he must be sworn in chief. 

Mr. Hay asked permission to put a question to the juror 
before he was sworn in chief. 

The Judge desired to know what sort of a question he 
meant to put, and told him he must first hear the question, 
and if he thought it a proper one, it might be put. 

Mr. Hay. The question which, with the permission of the 
court, I meant to have asked, is this : "Have you ever formed 
and delivered an opinion on the book entitled ‘ The Prospect 
Before Us,’ from which the charges in the indictment are ex- 
tracted t" 

Judge Chase. That question is improper, and you shall 
not ask it. The only proper question is, "Have you ever 
formed and delivered an opinion upon this charge." He 
must have delivered as well as formed the opinion. Such a 
question as you propose, would prevent the man from ever 
being tried — ^the whole country have heard the case, and very 
probably formed an opinion. You might mislead men by 
your ingenuity, and if you were indulged in putting the 
question, the traverser might never be tried. He has an- 
swered that he never saw the indictment, nor heard it read, 
and if he has neither read nor heard the charges, I am sure 
he cannot have formed or delivered an opinion on the sub- 
ject. 

Mr. Hay asked, that the indictment might be read to the 
juror, because, perhaps, when he heard and understood the 
charges, he would answer, that he had both formed and de- 
livered an opinion upon them. 

Judge Chase. The court has already indulged you as far 
as they could. The answer of the juryman was explicit — 
they could not go further than they had gone, and counsel 
ought to be satisfied. 

The juryman was then sworn in chief, and the issue' was ex- 
plained, that it must be proved that the traverser wrote or pub- 
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lished the book — that the charges "were false, scandalous and mali- 
cious, and that he 1(7016 them icith intent to defame, and that if he 
could prove the charges he must be acquitted. The same question, 
‘Whether they had formed and delivered au opinion on the charges 
against the traverser,’* was put by the Judge, to eight of the other 
jurymen successively, before they were sworn in chief, and they all 
answered in the negative. 

Mr. Hay said that it was unnecessary to put Uiis question to the 
other three jurymen, and they were accordingly swoni in chief im- 
mediately. The eighth juror, Bassett, answered, when the previous 
question was put to liim, that though he hod never read or heard 
the charges in the indictment, and knew not what the traverser had 
published, yet he had formed an unequivocal opinion, that sucli a 
book as ^‘The Prospect Before Us,’* came within the sedition law. 
But no objection was made to him, and he was sworn like the resL 


The Clerk read the indictment to the jury, which was in 
these words : 

The grand inquest of the United Slates of Ameriea, in and for 
Virginia district, upon their respective oaths do priwenl, tliat James 
Thompson Callender, late of the district of Virginia, printer, be- 
ing a person of wicked, depraved, evil disposed, disquiet and tur- 
bulent mind and disposition, and falscdy and maliciously designing 
and intending to defame tlie Presdeni of the Unled Slates, and to 
bring him into contemi)t and disrepute, and to excite the hatred of 
the good peojde of the United States against him on the first di^ 
of February, in the year of our Lord one thousand eight luindred, 
and of the independence of the United States of America the twen- 
ty-fourth, in the Virginia district aforesaid, and within the juris- 
diction of this honorable court, did wickedly and maliciously write, 
print, utter and publish, a false, scandalous, and malicious wriUng, 
against the said President of the Uiiilcd Statiss, of the tenor and 
effect following, that is to .say, “the reign of Mr. Adams (meaning 
John Adams, Ksq., President of the United States) has been one 
continued lemptest of malignant passions. As President, he (mean- 
ing the said President of the United Stales) has never opened Ins 
(meaning the said President of the United States)^ lips or hfted his 
(the said President meaning) pen without threatening and scalding; 
the grand object of liis (meaning the said President of the United 
States) administration, has been to exasperate the rage of contend- 
ing parties, to calumniate and destroy eveiy man who differs from 
his opinions. Mr. Adams (meaning the President of the Umt^ 
States) has labored, and with melancholy success, to break the 
bonds of social affection, and under the ruins of confidence and 
friendship, to extinguish the only gleam of happiness that glim- 
mers through the dark and despicable farce of life. 

And also, the following false, scanddous, and malicious won^ 
that is to say, “the contriver of this piece had been suddenly eaoi- 
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verted, as he said, to the presideDtial (meaning the said President 
of the United States) system, that is to a French war, an American 
navy, a large standing army, an additional load of taxes, and all 
the other symptoms and consequences of debt and despotism:’’ and 
also the f^se, scandalous, and malicious words, of the tenor and 
effect following, that is to say, ^^The same system of persecution has 
been extended all over the continent, every person holding an office 
must either quit it, or think and vote exactly with Mr. Adams” 
(meaning the said President of the United States) — and also the 
false, scandalous, and malicious words, of the tenor and effect fol- 
lowing, that is to say, — Adams (the said President meaning) 
and Washington, have since been shaping a series of these paper 
jobbers into judges and ambassadors, as their whole courage lies in 
want of shame; these poltroons, without risking a manly and in- 
telligible defense of their own measures, raise an effected yelp 
f^inst the corruption of the French Directory, as if any corrup- 
tion would be more venal, more notorious, more execrated, than 
their (meaning the said President, and the late General Washing- 
ton) own;” and also the false, scandalous, and malicious words, of 
the tenor and effect following, tliat is to say, "the object with Mr. 
Adams (meaning the said President of the United States) was to 
recommend a French war, professedly for the sake of supporting 
American (meaning of the United States) commerce, but in reality 
for the sake of yoking us, meaning (the United States of America) 
info an alliance with the British tyrant.” And also the false, scan- 
dalous, and malicious words, of the tenor and effect following, that 
is to say, "while such numbers of the effective agents of the revolu- 
tion languish in olwcurity, or shiver in want, ask Mr. Adams (mean- 
ing the said President of the United States) -whether it was proper 
to heap^ so many myriads of dollars upon William Smith, upon a 
paper jobber, who, next to Hamilton and himself (meaning the 
said President of the United States) is perhaps the most detested 
character on the continent (meaning the United States of Amer- 
ica). And also the false, scandalous and malicious words, of the 
tenor and effect following, "you (meaning the people of the TJnitcd 
States) will then make your choice between innocence and guilt, be- 
tween freedom and slavery, between paradise and perdition; you 
will chuse between the inan who has deserted and reversed all his 
principles (meaning the said President) and that man whose own 
example strengthens all his laws, that man, whose predictions, like 
those of Henry, have been converted into history. You will choose 
between that man whose life is unspotted by a crime, and that man 
(meaning the said President of the United States) whose han^ are 
reeking with the blood of the poor, friendless Connecticut sailor; 
I see the tear of indignation starting on your cheeks I you (mean- 
ing the people of the United States) anticipate the name of John 
Adams” (meaning the said President of the United States). And 
also the false, scandalous, and malicious words, of the tenor and 
effect following, that is to say, "Every feature in the conduct of 
Mr. Adams (meaning the said President of the United States) forms 
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a distinct and additional evidence that he was determined at all 
events to embroil this country with France.*' And also the falsc^ 
scandalous, and malicious words, of the tenor and effect following, 
^at is to say, “Mr. Adams (meaning the said President of the United 
States) has only completed the scene of ipiominy which Mr. Wash- 
ington began.” And also the false, scandalous, and nialicioiia words 
of the tenor and effect following, that is to say, "This last presi- 
dential (meaning the said President of the I’nited States) felony 
will be buried by Congress in the .said Criminal silence as its prede- 
cessors.” And also, the words of the false, scandalous, and inalicions 
tenor and effect following, tliat is to say, "Foremost in w^iatever is 
detestable, Mr. Adams (meaning the said President of the United 
States) feels anxiety to curb the fnmtier population.” And also the 
false, scandalous, and malicious words of the tenor and effect fol- 
lowing, that is to say, “He (meaning the said Pre.sident of the Uniled 
States) was a jirotessed aristocrat; he (iiieaning the said Pn»sident of 
the United States) had pnived faitliful and servi<*t»able to the Pritisli 
interest (iniuuido against the interact and welfare of theUnitedStates)* 
And also the fake, scandalous, and malicious words of the tenor and 
effect following, that is to say, “Tims we see the gcMuiine charaeter 
of the President- (meaning the said President of tlie Unili'd States) 
when hut in a secondary station, he (mi*dining the said President of 
the United States) censured the funding system, wlien at tlie head of 
affairs, he (meaning the said Pi*esident of the United Slates) re- 
verses all his former |)riiiciples. He (meaning tlie said President of 
the Ignited States) exerts him.^telf (meaning the said Pn*sident of 
the United States) to plunge Ids (meaning the said PresideiiUs) 
country (inenning the I'nited Statens of America) into tlie ini>st ex- 
pensive and ruinous e.stablishmcnts. In tlie two first years of his 
(meaning the said President of the Uniled States) ]>n*sidency, ho 
(meaning the said President of the United States) has emit rived i»re- 
tences to double the annual expense of government, by useless fiects, 
armies, sinecures, and jobs of every )K)ssihle descrijitiou.” And also 
the false, seyandalon.s, and malicious words, of the tenor and effect 
following, that is to say, “Hy sending tliese nnihassadors to Paris, 
Mr. Adams (meaning tiie said Prc»sideiit of the United States) and 
his (meaning the said President) Pritish faction, designed to do 
nothing but mischief.” And also the false, scandalous, and malicious 
W’ords, of the tenor and effect following, that is to say, "In that 
paper, with all the cowardly insolence arising from his (meaning 
the said President) a.ssiirance of personal safety, with all tlie fury, 
but without the propriety or snldimity of HoinerV Achilles, this 
hoary headed incendiary (meaning the President of the United 
States), this libeller (meaning the said Pn^sident) of the governor 
of Virginia, bawls out to arms! then to arm.s! It was floating upon 
the fame bladder of pormlarity that Mr. Adams (meaning tlie said 
President of the United Stat^) threatened to moke this city the 
centrical point of a bonfire.” And ako the false, scandalous, and 
malicious words, of the tenor and effect following, that is to 
"Reader, dost thou envy that unfortunate old man (meaning the said 
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President of the United States) with his (meaning the said Presi- 
dent) twenty-five thousand dollars a year, with the petty parade of 
his (meaning the said President) bizliiday, with the importance of 
his (meaning the said President) name sticking in every other page 
of the statute book. Alas! he (meaning the said President of tbe 
United States) is not an object of envy, but of compassion and of 
horror. With Connecticut more than half undeceived, with Penn- 
sylvania disgusted, with Virginia alarmed, with Kentucky holding 
him (meaning the said President) in defiance, having renounced all 
his original principles [meaning the said President of the United 
States] and affronted all his [meaning the said President] honest 
friends, he [meaning the said President of the United States] cannot 
enjoy the sweet slumbers of innocence, he [meaning the said Presi- 
dent of the United States] cannot hope to feel the most exquisitely 
delightful sensation that ever warmed a human breast, the conscien- 
tiousness of being universally and deservedly beloved.” ^And 

also the false, scandalous, and malicious words, of the tenor and 
effect following, that is to say, "It is happy for Mr. Adams himself 
[meaning the said President] as well as for his [meaning the said 
President] country, that he [meaning the said President of the 
United States] asserted an untrath.” And also the false, scandalous, 
and malicious words, of the tenor and effect following, that is to say, 
"In the midst of such a scene of profligacy, and of usury the Presi- 
dent [meaning the said President of the United States] has per- 
sisted as long as he durst [meaning the said President] in making his 
[meaning the said President] utmost efforts for provoking a French 
war.” And also the false, scandalous, and malicious words, of the 
tenor and effect following, that is to say, "For although Mr. Adams 
[meaning the said President of the United States] were to make a 
treaty with France, yet such is the grossness of his [meaning the said 
President] prejudice, and so great is the violence of his [meaning 
the said President] passions, that under his [meaning the said Presi- 
dent’s] administration, America, [meaning the United States of 
America] wo>uld be in constant danger of a second quarrel.” And 
also the false, scandalous, and malicious words of the tenor and 
effect following, that is to say, — ^"When a chief magistrate [mean- 
ing the said President of the United States] is, both in his [meaning 
the said President] speeches, and [meaning the said President] news- 
papers, constantly reviling France, he [meaning the said President] 
can neither expect or desire to live long in peace with her. Take 
your choice then between Adams [meaning the said President], war 
and beggary, and Jefferson, peace and competency.” To the great 
scandal of the President of the United States, to the evil and per- 
nicious examples of all others, in the like case offending, against 
the form of the act of Congress of the United States, in such case 
made and provided, and against the peace and dignity of the said 
United States of America. 

And the grand inquest aforesaid, upon their respective oaths do 
further present, that the said James Thompson Callender, on the 
said 1st day of February, in the same year of our Lord 1800, and of 
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independrace of America the twenty-fourth, designing and in- 
tending to defame the President of the United States, and to bring 
Him into contempt and disrepute, and to excite the hatred of the 
people against him, in the district aforesaid, and witliin the jn- 
nsmenon of this court, wickedly and maliciously did cause, or procure 
to be pnnted and published, a false, scandalous, and malicious writ- 
1^, a^^inst the said President, of the United States, of the tenor and 
effect f<dlo\v.ing, that is to say, ^‘the reign of Mr. Adams (meaning 
John Adams, Esquire, President of the United States) has hitherto 
been one continual tempest of malignant passions, as President, he 
(meaning the said President of the United States) never o)HMied his 
(meaning the said President of the United States) lips, or lifted his 
(the said President meaning) pen, without tlireatening and scolding; 
the grand object of his (meaning the said President of the United 
States) administration, has been to exasperate the rage of contend- 
ing parties, to calnininate and destroy every man wlio differs from 
his opinions. Mr. Adams (meaning the said PresidiMit <»f tlie United 
States) has labored, and witli melancholy success, to break up the 
bonds of social affection, and under the ruins of confidence, of friend- 
ship, to extinguish the only lH*am t»f happiness tliat glimmers tlinnigh 
the dark and despicable farce of life.'* And also the roll4>wing 
false, scandalous and malicious words, that is to say: “The eon- 
triver of this jiiece liad been suddenly eon verted, as he saiil, to llie 
presidential (meaning the .said President of the United States) sys- 
tem, that is, to a Freneli war, an Anieriean navy, a largi' standing 
army, an additional load of taxes, and all the other symptoms and 
consequences of debt and despotism.” And also the f:ilse, senndal- 
ous, and malicioius words, of the tenor and effeet following, that, is 
to say: “The same system of ]>erfeclion lias been extended all over 
the continent, ever>’ ]»erson holding an cdlicc*, must either quit it, or 
think and vote exactly with Mr. Adams’* (meaning the said Pnisi- 
dent of the United States). And also the false, seaiidahnis, and 
malicious words, of the tenor and effect f«dh>w-ing, that is to say: — 
“Mr. Adams (llie said President meaning) and Washington, have 
since been shaping a series of tlu^se paper johlsTs into judges and 
ambassadors: as their whole courage Th^s in want of shame, these 
poltroons, without risking a manly and intelligilde defeiiw* of their 
own measure, raised an affected yelj) against the corruption 4)f the 
French directory, as if any corruption could be more venal, nioro 
notorious, more* execrated than their (meaning the said Pnssident 
and the late general Washington) own.” And also the false, scan- 
dalous, and malicious words, of the tenor and effect, folh»wing. that 
is to say:— “The object with which Mr. Adani.s (meaning the .said 
President of the I-niled States) wos to recommend a Fr<*ncli war, 
professedly for the sake of supporting Amcriacn (mcfaning tlie said 
United States) commerce, but in reality for the sake of yoking us 
(meaning the United Stales of America) into an alliance with the 
British tyrant.” And also the false, scandalous, and 
words, of the tenor and effect following, that is to say: While 
such numbers of the effective agents of the evolution languish in 
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obscurity or shine in want, ask Mr. Adams (meaning the said 
President of the United States) whether it was proper to heap so 
many myriads of dollars upon William Smith, upon, a paper job- 
ber, who next to Hamilton and himself (meaning the said President 
of the United States) is perhaps the most detested character on 
the continent” (meaning the United States of America). And also 
the false, scandalous and mrlicions words of the tenor and effect 
following: "You (meaning the people of the United States) will 
then take your choice between innocence and guilt; between free- 
dom and slavery — between paradise and perdition. You will then 
Chuse between The man who has deserted and reversed all his prin- 
ciples (meaning the said President) and that man whose- own ex- 
amples strengthen all his laws — that man, whose predictions, like 
those of Henry, have been converted into history. You will chuse 
between that man wHiose life is unspotted by a crime, and that man 
(meaning the said President of the United States) whose hands are 
reeking with the blood of the poor, friendless Connecticut sailor. 
I see the tear of indignation standing on your cheeks ! You (mean- 
ing the people of tlie Ignited States) anticipate the name of John 
Adams (meaning the said President of the United States).” And 
also the false, scandalous and malicious words of the tenor and 
effect following, that is to say, "every feature of the conduct of 
Mr. Adams (meaning the said President of the United States) 
forms a distinct and additional evidence, that he was determined at 
all events, to embroil this country with Prance :” And also the false 
and scandalous words of the tenor and effect following, that is to 
say, "Mr. Adams (meaning the said President of the United States) 
has only completed the scene of ignominy which Mr. Wash- 
ington began.” And also the false, scandalous and malicious words 
of the tenor and effect following, that is to say, "This last presi- 
dential (meaning the said President of the United States) felony 
will be buried by Congress in the same criminal silence ns its prede- 
cessors.” And also, the words of the false, scandalous and mali- 
cious tenor and effect following, that is to say, "Foremost in what- 
ever is detestable, Mr. Adams (meaning the said President of the 
United States) feels anxiety to curb the frontier population.” And 
also the false, scandalous, and malicious words, of the tenor and 
effect following, that is to say, "He (meaning the said President 
of the United States) was a professed aristocrat; he (meaning the 
said President of the Ignited States) had proved faithful and sen- 
ioeable to the British interest (inuendo) against the interest and 
welfare of the United States of America,” And also the false, 
scandalous, and malicious words, of the tenor and effect following, 
that is to say, "Thus we see the genuine character of the President 
(meaning the said President of the United States) when in but a 
secondary station, he (meaning the said President of the United 
States) censured the funding system, when at the head of a&irs, 
he (meaning the said President of the United States) reverses all 
his former principles. He [meaning the said President of the 
United States] exerts himself [meaning the said President of the 



JAMES THOMPSOX CALLENDER. 


839 


United Stales] to phuijrc liis [meaning: the said President's] coun- 
[meaning the United States of America], into the most exi>en- 
sive and ruinous establishments. In the two first years of his 
[meaning the said President of the United States], presidency, he 
[meannig the said President of the I’nited States] has contrived 
pretences to double the annual ex]>enses of government, by itself^ 
sinecures, and jobs of every possible description. 

And also the false, scandalous and malicious words of tlie tenor 
and effect following, that is to say, **By sending these ambassadors 
to Paris, Mr. Adams [mifaning the said President of the I'liiled 
States] and his [meaning the said President] British faction, de- 
signed to do nothing but mLsifhief And also the false, scandalous, 
and malicious words of the tenor and effect following, tliat is to 
say, “In that paper, with all the cowardly insolence arising from 
his [meaning the said President] assurance of pc^rsonal safety, with 
all pie fury, but without the propriety or sublimity of Iloiuers 
Achilles, this hoar>' headed incendiary [meaning the said President 
of the United States] UiLs liladler [meaning the said President] of 
the governor of Virginia, calls out to arms, then to arms! It was 
floating upon the same bladder of pi>pularity that Mr, AduiUH 
(meaning the said President of the United States) threatened to 
make this city, the centrical point of n bonfire;” Anti also the 
false, scandalous and malicious words of the tenor and effect fol- 
lowing, that is to say, “Reader, dost thou envy that unfortunate old 
man (meaning the said President of the United States) with his 
[meaning the said President] twenty-five thousand dollars a year, 
with the petty parade of his [meaning the said President] birth- 
day, with the importance of his [meaning the said President] name 
sticking in every other jiage of the statute book. Alas! 11© [mean- 
ing the said I’resident of the United States] is not an object of 
envy, but of compassion and of horror. With Connecticut more than 
half undeceived, with Pennsylvania disgusted, wulh Virginia alarmed, 
with Kentucky holding him [meaning the said President] in de- 
fiance, having renounced all liis original ]»rinciples [meaning the said 
President of the United States] and affronted all his [meaning the 
said President] honest friends, he [meaning the said President of 
the United States] cannot enjoy the sweet slumliers of innocence, lie 
[meaning the said President of the United States] cannot hope to 
feel the most exquisitely delightful sensation that ever warmed a 
human breast, the consciousness of being universally and deservedly 
beloved.^' And also the false, scandalous and malicious words, of 
the tenor and effect following, tliat is to say, ‘fit is happy for Mr. 
Adams himself [meaning the said President] as well ns for his 
[meaning the said President] eountrj’, that he [meaning the said 
President of the United Stales] asserted an untruth.” And also 
the false, scandalous and malicious words, of tenor and effect follow- 
ing, that is to say: “In the midst of such a scene of profligacy, 
and of usury, the President [meaning the said President of the 
United States] has persisted as long as he durst [meaning the said 
President] in making his [meaning the said President] utmost 
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efforts for provoking a Frencb war.” And also the &lse, sean- 
dalous, and malicious words, of tenor and effect following,^ that is 
to say: ^Tor although Mr. Adams [meaning the said President of 
the United States] were to make a treaty with France, yet such is 
the grossness of his [meaning the said President] prejudice, and 
so great is the violence of his [meaning the said President] passions 
that under his meaning the said President administration, America 
[meaning the United States of America] would be in constant ^n- 
ger of a second quarrel.” Also the false, scandalous and malicious 
words, of the tenor and effect following, that is to say: "When a 
chief magistrate [meaning the said President of the United States] 
is both in his [meaning the said President] speeches and his [mean- 
ing the said President] newspapers constantly reviling France, he 
[meaning the said President] can neither expect or desire to live 
long in peace with her. Take your choice then, between Adams 
[meaning the said President] war and beggary, and Jefferson, peace 
and competency,” to the great scandal of the President of the 
United States, to the evil and pernicious example of all others in 
the like case offending against the form of the act of the Congress 
of the United States, in such ease made and provided, and against 
the peace and dignity of the said United States of America. 

Mr. Nelson. I shall not attempt, gentlemen of the jury, to 
excite your passions or inflame your feelings. I shall endeavor 
to be cautious, and avoid uttering what ought not to be said, 
which may in any manner influence your judgment, upon 
your oath ; for in that office which I hold, which is that of the 
people of United America, it is more than a common duty, to 
take care not to st(‘p beyond that line which leads to justice. 
To that state in which your passions shall be ; to such feelings 
as you shall possess, after hearing the charge contained in the 
indictment, the evidence in support of it, and a fair state- 
ment and representation of the case, I shall leave and en- 
trust the case. In the present state of the business, it will 
be proper for me to call your attention to the statute or act 
of Congress which relates to this case. 

(Here Mr. Nelson read the second and third sections of the 
sedition law.) 

Upon this statute James Thompson Callender is now in- 
dicted, and the indictment charges that maliciously design- 
ing and intending to defame the President he, James Thomp-. 
son Callender, did publish the libel set forth therein, with 
intent to bring him into contempt and disrepute, and to ex- 
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cite the hatred of the good people of the United States towards 
him. It will be for you, gentlemen of the jury, in this case 
to determine whether the traverser has, or has not, been the 
publisher of this paper. This point being ascertained, it will 
be for you to consider with what view, and for what purpose, 
a paper like this has been composed and pxiblished. 

If you believe it lo bo a candid and fair discussion of con- 
stitutional subjects, of real grit'vances, or of political opin- 
ions and principles generally, you will not consider it to be a 
libel within the statute. If you Indieve the facts and allega- 
tions averred in the paper are true, you will consider that the 
traverser hath defended himself according to the statute; but 
if from internal evidence in the paper itself you do not think 
so, you do not believe it to Ik^ a candid evidence and fair dis- 
cussion of constitutional subjects, real grievances, or political 
opinions and principles, and that it dw'S not contain the truth 
in all parts, you must find the traverser guilty. 

You will take the paper into your room with you, and 
consider it coolly and dispassionately, free, and discharged 
from all that you may liave heard abroad respecting it, and 
determine in your minds wbether it be* i>ossible to give it any 
other construction than that which the indictment has as- 
cribed to it. To m<' it seems impossible that tbe extreinest in- 
genuity can show that it w’as uTitten for any other purpose. 
Howc^ver, gentlemen of the jurj*, to you T siihnjit the ealm 
examination of the papcjr, upon the paper itself, and this 
business as to the libel which, or such parts of which, as are 
charged in the indictment. T shall lay before you, after it 
shall be proven by witnesses, who will Ih‘ produced to show 
that James Thompson Callender, tbe traverser, did publij 
this paper; and, in laying it before you, I will make such 
servations as may seem to me proper and newssary to he 


made. 

Mr. Hay understood that some of the witnesses who aw to 
he examined to prove the puilt of the aoensed, wew them- 
sdves, in the estimation of the law, equally jmilty ; that they 
have printed, thongh they had not written the libel in quea- 
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tion. He would, therefore, beg leave to make it known to 
those who were in any degree implicated, that they are not 
bound to accuse themselves, and may withhold, if they think 
proper, such part of their evidence as has a tendency to crim- 
inate themselves. 

Judge Chase. This is correct. Every person concerned in 
the publication is protected by law from compulsion to crimi- 
nate himself ; but, I suppose, if any of them give his evidence, 
the Government of the United States is pledged not to insti- 
tute a prosecution against him. Of this he may be assured. 


THE EVIDENCE. 


Wm. DuvaL Saw Mr. Henry 
Banks have the book called ^^The 
Prospect Before Us.” Mr. Banks 
gave me the book to read; the 
next day saw Mr. Callender, who 
told me that I must pay him a 
dollar for the book given him by 
Mr. Banks; did then pay the dol- 
lar for it to Mr. Callender; the 
book contained some of the 
charges in the indictment. 

Mr. Banks. Some time ago I 
became a subscriber to the book, 
"The Prospect Before Us,” and 
paid the money at the time of 
subscription; lent the book to 
Major Duval, and informed Mr. 
Callender that he might get the 
money for it of Major Duvid, and 
that I could get another copy an- 
other time; got from Mr. Cal- 
lender the copy I delivered to 
Major Duval; never heard trav- 
erser acknowledge that he was 
the author, but my opinion upon 
the subject is clear. 

The Judge said his opinion 
was no evidence against the 
traverser. 

TTm, Burton. Purchased such 
a book from Mr. Pleasants (who 
is a booteeller as well as a print- 
er); paid ike money to Mr. 


Pleasants, and Mr. Callender was 
present. 

Wm. A. Bind. A copy of the 
book in question belonged to me; 
a considerable time ago, Mr. Lyon 
applied to me to print the Na- 
tional Magazine; entered into 
contract for the purpose of print- 
ing twenty-two sheets of that, or 
an equivalent in other work ; 
after a great part of the maga- 
zine had been printed, it stopped, 
either for the want of paper or 
some other cause; Mr. Lyon then 
brought "The Prospect Before 
Us”; we printed four or five half- 
sheets of it; the proof sheets were 
sent to Mr. Callender for correc- 
tion, and returned corrected in 
his handwriting. Mr. Callender 
once corrected a proof sheet in a 
large room at the office; Mr. Cal- 
lender came once to hurry the 
work, and said he would pay, but 
that he considered Mr. Lyon as 
paymaster; at Mr. Dixon’s office 
Mr. Callender said he would give 
him twenty copies if he would 
read one throu^, as he was sure 
it would convert him; a small 
part of the manuscript remainei 
in my possession; I produce it 
here in court and bdieve it to be 
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the handwriting of Mr. Callen- 
der; have seen Mr. Callender 
write; Mr. Callender once took 
the debates in the House of As- 
sembly for me. 

(The book and manuscript 
sheets were compared, and found 
to correspond.) 

Meriwether Jones. Had never 
read the book till after the pre- 
sentment was made, except a few 
passages, and perhaps about thir- 
ty-tliree pages; not a word of it 
was printed at my oiTiee, though 
I sold some of the copies for the 
benefit of Mr. Callender; 1 only 
possessed one copy, and which *3 
found where Mr. ‘Callender gen- 
erally kept his papers; whenever 
I sold any of the bool^, Mr. ('“ab 
lender received the money ; I kept 
a memorandum of tJie money re- 
ceived that I might know how 
much I owed him ; <*ould not posi- 
tively say whether ^fr. Callender 
was the author of tlio book or 
not ; he had never told me he was, 
though I have my o]>inion and 
belief on the subject; had pub- 
lished proposals to print the 
book, and, afleru^ards I had them 
for sale, but do not recollect 
whether I published that I had 
them for sale for the benefit of 
Mr. Callender; though the fact 
■was so; the strongest proof T had 
of Mr. Callender being the au- 
thor, was a conversation with him 
respecting that part of the book 
where, speaking of Washington 
and Adams, it used the term pol- 
troons ; Mr. Callender said he al- 
luded to some who had received 


appointments from them, and not 
to themselves. 

Thos. Nicholson. Mr. Callen- 
der called at my house to engage 
me to publish a ])nrt of the book ; 
could not do it tlicn; called on 
me the next day, accompanied by 
Mr. Meriwether Joiio.s, for whom 
I was then engaged to ]>riut ; Mr. 
Jones told me that I might sus- 
pend h:** work* which I “WTis then 
engaged in, to do Mr. Callen- 
deris; printed seven pages of the 
book ; Mr. Callender paid me for 
it, 

John Dixon. Printed the 
greatest part of the book (about 
120 i>nges) at the retpiest of Mr. 
Lyon; Mr. Callender corrected 
the proof sheet. 

Jas. Lifon. Did not know that 
Mr. Callender was the author of 
the book, btit knew him to bo the 
publisher of it, jointly with my- 
self; probably (but did not recol- 
lect certainly), had fiirnislied 
Mr. Pind with the copy of the 
hook; Mr. Callender corrected 
the sheets from the press; never 
saw Mr. Callender writing, but 
supposed, from having seen the 
manuscript, and some writing 
whie.h was (said to be) written 
by him, that he wrote it. 

Samuel Pleasants. Had sold 
copies of this hook; the Imoks 
were sent to me from the book- 
binder, for Mr. Callender; re- 
eeived both the money and the 
subscription papers for him, and 
paid him the money received; 
sold, perhaps, a hundred copies. 


ifr. Nelson pointed to the jury the passages in “The Pros- 
pect Before TJs'' corresponding with the charges in the in- 
dictment. 

Mr. Hay. I conceive that this book cannot be adduced in evi- 
dence, in support of the chaiges stated in the indictment. Perhaps 
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my stating to the court the reasons which have led me to this con- 
clusion, may subject me to tiie imputation which has more than once 
fallen from the bench. It ^s been the pleasure of the court to 
observe, that the defense had been conceived and continued in error. 
What 1 am about to say will not, perhaps, induce the court to 
change that opinion. It is with great diffidence I address the court 
on a subject which I have not had sufficient leisure to investigate. 
If, unfortunately, my conception of this law be mistaken, I hope I 
shall be excused, and that the reprimand will not be severe, when it 
i 3 recollected that I have had not sufficient time for a full examina- 
tion of the case. The position for which I contend is that the book 
entitled "The Prospect Before Us” cannot be given in evidence in 
support of the indictment. The title of the book is not mentioned 
in the indictment. It states, that "on the first day of February, one 
thousand eight hundred, the traverser did write, print, utter and 
publish, a false, scandalous and malicious writing against the Presi- 
dent of the United States, of the tenor and effect following: ^The 
reign of Mr. Adams,^ etc.” In prosecutions for libels in the English 
courts, great strictness is obsen-ed; the difference of a single letter 
between the words of the indictment and those in the written or 
printed paper adduced in evidence, is fatal; and when "tenor and 
effect” are inserted, all the authorities concur in declaring, that they 
impose on the prosecutor the necessity of proving the very words 
in the indictment. The first charge in the indictment is for a 
libellous writing of the following tenor: "The reign of Mr. Adams 
has been one continued reign of malignant passions.” The book 
which is introduced in support of this charge begins differently, and 
contains a hundred other pages, and many pages besides, and is not 
named in the indictment. The position for wiiieh I therefore mean 
to contend is, that when libellous jinssages are extracted from a book 
which has a name by which it can be described, it is the duty of the 
prosecutor to describe the book by that name ; for instance, ho ought, 
in this case, to have stated, that the party accused had published a 
false, scandalous and malicious writing, entitled "The Prospect Be- 
fore Us,” containing, among other things, the passages complained 
of. Tliere are two strong reasons to support this doctrine. The 
first ground on which I rest the validity of this observation is, that 
the practice has been invariably so. I liave taken the trouble of 
examining fifteen or twenty cases, in all of which the books from 
which libellous jiassages were taken, had a name or title, and the 
prosecutor described every one of them by the name which the 
author had chosen to give it. From these I will select three cases, 
to show that the description of the libellous writing by the title 
given it by the author, has been deemed essentially necessary, the 
first of which was remarkable for the length of the title; the second, 
where the paper contained the libel, had a number as well as a 
title, and both the number and the title were recited. And the 
third, where the libel was published in the French language, in 
which case the title, though lengthy, was recited in that language, 
and then in English. In page 87 of the same book there is a history 
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given of a prosecution by information against tlie Chevalier 1^ On, 
for publishing a libel against the Count de Guerchy, ambassador 
from France. The prosecution was commenced in the Coiurt of 
^ng’s Bench. The information states the title, tlie name of the 
libel fully and literally, as it was publisiied in French, and then 
states the translation in English at full length. 1 bring forward 
these cases to prove what tlie practice is; and it is an observation of 
one of the best judges that ever sat in the King’s Bench, Ix>rd Holt, 
that “the form of pleading is evidence of what the law is.” 

If, then, it be the practice to recite in the indictment the name, to 
describe the title of the book, or libel published ; if this lias bwii the 
invariable practice ever since the unhappy prosecutions for libels 
took place in that country — I believe tJiere is iu> doubt but the title 
of this book ought to have been stated in the indictment. I have 
learned to tihink with difTidence, but I am firmly persuaded that the 
attorney for the United States cannot give a single case from the 
English books of a contrary practice. And with res]>ect to prose- 
cutions in the United States, I know not what the practice may be 
in the few instances that may have occiirred. Tt appears, too, that 
substantial reasons, founded on principles of sound law, and^ sound 
justice can be adduced in sui^port of this iiractice. A principle on 
which I rely to explain this practice to be correct, is, that it is a 
universal rule of law, that if a man’s wonls, spoken or written, iw 
made the foundation of a charge against him, the whole should to 
taken together. If the whole writing charged to be liliellous, to 
stated in the indictment, it will be in the power of tlie defendant to 
resort to other passages of the same book to explain it. 1! J"** 
fendant iwere indicted for publishing “The Prospect Before* Is, he 
could resort to other parts of the hook for an explnnntion. It was 
the duty of the attomev for the United States to have done so; ns 
he has omitted it, lie ought to be precluded from prodiieing il in evi- 
dence. T will now .state the other ren.son, in support of my o le - 
tion to the admissibility of tliLs book as evidence. It is 
this principle which hath always yircvailed, or was supposed 
vwl in criminal law, thnt in all criminal cnscB, the 'j® 

described with all possible awuracy and precision. In felony, it w 
SSwy to insert^in toe indictment toe p.ods and eba lels 
to^^en. as well as the name of the person to whom they Monfg. 

™ by Iho bjol*. *b, Jbi. 

neeessarv* the first, that the defendant may know the chaTpe agaiiwt 
STSb. bin«<,lf •, lb, Ollw lb.l b^V «» 

SSietU* «r in bnr of . ™l««n™l 

Slther thLe few hire CT^^uSishlft 

^“’lo^e'S-rf-ThrSuct he was iot responsible, Unles. 
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the charge be accurately specified, it is impossible for him to de- 
fend himself. In support of this indictment, evidence as to either 
ease might be brought forward. 

If in the indictment he had been charged with publishing a book, 
entitled ^^The Prospect Before Us,” he would have known with an 
absolute certainty and demonstration (by the copy with which he had 
been furnished), what was meant to be proved against him, and 
what was necessary for him to prove in his own* vindication ; as this 
is not the case, and as he was not bound to know whether the pas- 
sages were taken from the book or a newspaper, containing ex- 
tracts from it, in the publication of which he had no concern, and! 
for which he is ufider no responsibility, he oughft to be sheltered by 
law from this evidence, vrhich is attempted to be introduced against 
him. The second reason has made a great impression on my mind, 
and yet retains its influence. I conceive, that one writing against 
the President, containing fifty libellous passages, if published at 
the same time, can. be but one act, and if there be but one act, there 
can be but one prosecution; if the present indictment had men- 
tioned the title of the book, and the very passages relied on as 
parts of this book, the decision of this jury and this court which is 
about to be pronounced in this case, might be pleaded in bar to 
any subsequent indictment, for the same or any other passages in 
the same book. It is no argument to say, that there will be no sub- 
sequent prosecution; in times like these, it is impossible to predict 
what may be attempted, and if such a prosecution were to take 
place, I should not be more surprised than T am at present. If the 
title of the book had been inserted in this indictment, and a subse- 
quent indictment vrere to be brought forward, 1 know that the de- 
fendant would ]dead in bar, that he had been formerly convicted or 
formerly acquitted; and the production of the record alone would 
protect him; but if the title of the book is not to be recited, the 
record will not be conclusive, and a second prosecution may take 
place. For the second indictment, compared with the present re- 
cord, \cill contain no internal evidence, that the traverser had been 
formerly tried for the same offense, but he must resort to oral testi- 
mony, to prove that this book had been given in evidence against him 
at a former trial; and he might not be able to procure witnesses, 
whose testimony would be sufficient to establish this point. These 
are the reasons which induce me to think that this book ought not 
to be admitted to ^ in evidence to support the charges in the indict- 
ment. This principle has a considerable operation in questions of a 
private property. In an action of debt, if a bond or writing be t)ie 
ground of the action ; if there be the most minute variance between 
the bond or writing stated in the declaration, and that which is ad- 
duced in evidence in support of it, the party must suffer a nonsuit. 
If this precision and minute attention to accuracy be required in 
actions of property between man and man, is it not infinitdy more 
important that the same principles should govern in criminal cases f 
If the argument be good in one case, it appears to be irresistible and 
omnipotent in the other. 
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Judge Chase recjiiested Mr, Hay to point out those parts 
of the authorities referred to, on which he relied to establish 
his doctrine. 

Mr. Hay. If the court will have a little patience I nnll 
find the places. 

Judge Chase. I u-ill have a ^reat deal. 

Mr. Hay. The authorities I rely on are, Hawkins’ Pleas of the 
Crown and SalkchTs Reports, page 6G0. In this Inst Iwok it 
is adjudged that when an indietment uses the words ^*»ecufitlum 
tenorem et effeclum/' it binds tlie prosecMitor to a literal reeital; and 
any the least varianee between the charge in the indietment and 
evidence offered to support it i.s fatal. The **ase 1 liere refer to wn-s 
an information for a libel: “In which libel were contained divers 
libellous matters ienorem et effevtum, and in settim: forth 

a sentence of the lilj 4 *l, it was recited witli the word ‘nor* instead of 
the word 'not/ but tlie seiwe was not altered thereby. The defend- 
ant pleaded not guilty, and this aj>pearing upon evidence, a s|>ecinl 
verdict "was found, and the court held that the word tencir, imports, 
a true copy, and that tlie variance wa.s fatal; for ‘not’ and ‘nor’ are 
different; different grammar, and different in sc*nse; and Powys’ 
Justice held as to the ])oint wdiere literal omissions, etc., would be 
fatal; that 'where a letter omitted or changed niaki*s another word, 
it is a fatal variance; otherwi.se where the word continues the same; 
and in the principal ca.se no man would swear tiiis to be a literal 
copy.” 

It apiicars from well eslabli.slied autli(»rilic*s that the words in 
manner and form following,” do not hind the prosecutor to recite 
exactly, but the word “tenor” liatli so strict a technical meaning, 
that it binds him to a literal cojiy. 

These principles certainly ap]dy to the case before the eourU The 
words “tenor and effect following” an* stated, and the evidence is 
variant. 

Judge Chase. You are certainly mistaken in your state- 
ment of the law, as applied to the case now before the court. 
In the cases you mention there is really a variance ^tween 
the indictment and the evidence. Your objection is, that 
there is a variance between the thing charged in the indict- 
ment and the writing offered in evidence. But this case is 
very different; there is no variance. To a^ertain this point 
I will state the indietment, and compare it with the law on 
which the prosecution is founded. The indictment 
that the traverser, “maliciously intending to defame the 
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Prerident of the United States, and to bring him into con* 
tempt and disr^nte, and to excite the hatred of the good 
people of the United States against him, did wickedly and 
maliciously write, print, utter and publish, a false, scandal- 
ous and malicious writing, against the Premdent of the United 
States, of the tenor and effect following, that is to say: ‘The 
reign of Mr. Adams has hitherto been one continued temx>est, 
•etc.’ Now what is the lawt The act of Congress provides 
among other things that, ‘if any person shall write, print, 
utter or publish, or shall cause or procure to be written, 
printed, uttered or published, any false, scandalous and 
malicious writing or writings, against the government, or 
either House of. the Congress, or the President of the United 
States, with intent to defame the said government, or either 
House of Congress, or the said President, or to bring them, 
or either or any of them, into contempt or disrepute, or to 
excite against them the hatred of the good people of the 
United States, etc.’ ” The indictment charges the defend- 
ant with publishing a false, scandalous and malicious writ- 
ing against the President, and the law provides against the 
publication of false, scandalous and malicious writings 
against the President. The offenses stated in the indictment 
correspond with those expressed in the law ; the question then 
is, whether the name of the book in which such false, scan- 
dalous and malicious writings are published, must be recited 
in an indictment against an offender? It brings it to this 
point. Is it necessary that the title of the publication should 
be examined before it can be ascertained that it comes within 
the law? Any false, scandalous and malicious writing pub- 
lished with intent to defame, is provided against by law, 
whatever may be its title or name, or whether it have any 
name or not. I know that cases can be produced where the 
title of the libel is recited in the indictment. I remember 
one case where a man was indicted for publishing a libel 
called “The Nun in her Smock;’’ but it was not necessary to 
mention the title of the libel in that case, nor is it essential 
in Koy. Why is it necessary that every charge against a 
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defendant dionld be explieitT It is that be may dearly com* 
prdiend it, and be prepared to make bia defense. It ia not 
neoeasary for this purpose to recite the name of the libd. 
The charge against the traverser is very explicit, and he well 
nnderatands and is prepared to defend it ; but it is no een« 
sure on his counsel that they urge this argument in his 
favor. You argue further, on a supposition, that if a subse* 
quent prosecution were to be instituted for the same offense, 
the verdict and judgment now to be rendered could not be 
pleaded in bar. It requires very little legal ability to demon* 
strate that the title need not be recited; and it is equally 
easy to prove that the decision in this case may be pleaded in 
bar of any other prosecution for the same offense. The attor* 
ney for the United States must prove that the traverser did 
publish a false, scandalous and malicious writing, with in* 
tent to defame the President. This can be done without re* 
citing the title ; and if he supports by the wdence any entire 
charge — ^if he proves that the traverser did publish any false, 
scandalous and malicious writing, it will be sufficient to sup* 
port the indictment as to that charge, but he must be ac* 
quitted of the other charges: and the chains of which he 
may be found guilty, can be easily compared to charges in 
any subsequent indictment. This is (|uite different from the 
cases where there is an actual variance between the paper 
charged, and the paper offered in evidence. I understand 
that difference to be, that where the prosecutor undertakes 
to say that certain precise words have been published, he most 
establish them ; but when he states words of the tenor and 
effect following, he will only be obligc*d to prove the sub- 
stance ;* but you insist that the whole original, including the 


• This position, notwitetandiag the boisterous way in which it is 
laid down, is incorrect. There must he always nt ^ 

recital of the alleged libellous matter, unles-s in the indictment 
itself the pleader excuses himself from so doing 

destruction of the instrument, or its possession by the defen^t. 
See the authorities collected m \t harton« 1 r^ of Indict, Mo. 
“Tenor and effect” exacts a literal reeitaL Fhrd v. Bennett, 1 Ud;* 
Rav 4.1 *5 R v Bear, 2 Salk., 417. At Wi# same time, Mr. Hays 
portion, that the title must he set out, is not sustained by the au- 
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title, must be copied in the indictment verbatim et literatim. 
I wonder you did not add et punctuatim also. There is no 
real variance, and there is an end of the objection. Yon are 
mistaken. I pronounce this to be the law, and I shall in- 
struct the jury, that they may find the traverser ^ilty of 
part of the charges, and acquit him of such as are not 
proved. 

It is not necessary for the attorney for the United States 
to make any reply, as there is no good reason to exclude the 
. book; all that is necessary to be done on the part of the 
United States is to prove the charges to be true, and the book 
called **The Prospect Before Us’* is good evidence to sup- 
port it.^ 

thorities, though it is clear that in knocking it down, Judge Chase 
knocked down nearly the whole law of libels besides. Wharton’s 
note to the report of the trial. 

^Extracts from the pamphlet called ^^The Prospect Before Us,” 
to show the calumnies of F^ident Washington, by James Thomp- 
son Callender. 

Page 10. now return to the tremor of 1787, by which the 
IgDvemment of your own choice,’ the federal constitution, was 
crammed down the gullet of America.” 

Page 15. "They (meaning the Georgia delegates in the conven- 
tion) did not foresee the Washington plan of defending, or rather 
of deserting, the southwestern frontier.” 

Page 16. "By his own account, therefore, Mr. Washington has 
been twice a traitor. He first renounced the king of England, and 
thereafter the old confederation.” 

Page 17. "The following instance, out of many, shows in what 
manner Mr. Washington transacted business. On a question that 
was to come before the cabinet, he previously asked the opinion of 
Mr. Jefferson, and after hearing it, observed, that his own senti- 
ments had been the same. When the council met, Hamilton and 
Enox voted, as usual, upon one side, and Jefferson on the other. 

"^Gentlemen, I leave it to yourselves,’ were the words of Mr. 
Wellington; and the point was carried by the majority. The ex- 
travagant popularity possessed by this citizen reflects the utmost 
ridicifie on the discernment of America. He approved of the fund- 
ing system, the assumption, the national bank, and in contradiction 
to his own solemn promise (at Newburgh, March 15th, 1783), he au- 
thorized the robbe^ and ruin of the remnants of his own army.” 

Page 18. ^G!n the fall of 1706, when the French began their 
depr^ations, the country fell into a more dangerous juncture than 
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Mr. Nelson. Although the paper is long and eomplicatedy 
the testimony is not so. The testimony, as I stated to you be- 
fore, is concise, plain, and correct. If there be a man whOt 
now that he has heard that testimony, entertains a doubt 


almost any the old confederation ever endured. The tardi- 

ness and timidity of Mr. Washington were succeeded by the rancor 
and insolence of Adams.’’ 


Idem. 'T’nder the old confederation, matters never were, nor 
could have been conducted so wretchedly as they actually are, and 
have been under the successive monarchs of Braintree and Mount 
Vernon.” 


Page 19. “It has been frequently asserted, and never denied,’* 
says Mr. Findley, ‘‘that the power "of granting charters of incor- 
poration, was repeatedly moved for in the federal convention, and 
especially the power of 5ncor|>orttling banks, but always rejected 
by a great majority.” Mr. Washington was president of this fed- 
eral convention. Of course he could not plead ignorance of its in- 
tention against the erection of a national bank.^ He swore to sup- 
port the constitution. Directly after, be ratified the bank law, 
which drove the plough-share of paper-jobbing tbrongb the very 
midst of his double oath, as a federal citizen, and os a President. 

Page 27. *Tor all this confumon and iniquity, we must thank 
Mr. Washington. He acted like a tenant, who quits the premises 
without giving notice to the landlord, that he may provide a suo- 
eessor.” 


Page 34. Note. — Washington wanted to eoimpt the Americnn 
judges, he could not have taken a more decisive step, than by the 
appointment of Jay.” 

Page 39. ‘TTis refusal must be resolved, therefore, into that 
utter want of feeling, which constitutes the key-stone of cliorocter; 
and which has cost the lives of so many hundreds of families, on the 
southwestern frontier.” 

Pages 39 and 40. "The wretched proclamation of neutrality, of 
April 22d, 1793, was most likely communicated to Pitt, long before 
it had been openly proposed in the cabinet of Amenca. On the 
8th of June following, the court of London issued Die order lor 
seizing neutral ships, hound to Prance with This was 

iust forty-six days after the pro<damation of Mr. Washington. 
Perhaps his manifesto had reached England before that order 
At any rate, Pitt was undoubtedly acquainted with the President a 
abhorrence for the French revolution.” 

Page 99. '*The proclamation of nentrali^ does not, therefore, 
deserve that title. It was a proclamation of ignorance and pusil- 

. im. 

Fun 41. "Mr. Washington had then only two things to do: ^ 
CB^nogotiate with the court of lisbon, for the eontinnance of the 
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whether this libel was published by the traverser, it will be 
useless for me to address him ; if there be a man who doubts 
on that point, his mind must be imperviable to the traits of 
truth; his mind must be panoplied o’er with doubt, seepti- 

blockade. The other to redeem the prisoners, whose deliverance he 
had prevented some years before. On this occasion Mr. Washing- 
ton displayed the same want of wisdom and economy, that marks 
almost every other part of his administration.” 

Pages 47 and 48. "The first wrong step of the President, with 
regard to the remittance^ of the tribute, was aggravated by every 
possible circumstance of impropriety. In direct breach of the con- 
stitution, he involved the United Statra in the additional expense of 
that frigate, without deigning to consult the^ legislature of his coun- 
try. If such proceedings are suffered, it is evident that all civil 
government must Soon be at an end. I am as solicitous as any man 
can be to think well of Mr. Washington, to believe, if possible, that 
he was misled by the bad. people about him, and that he served his 
country with zeal, as far as his faculties and information would 
carry him.” 

Page 72. "Adams and Washington have since been shaping a 
series of these paper jobbers into judges and ambassadors. As 
their whole courage lies in want of shame, these poltroons, without 
risking a manly and intelligible defense of their own measures, 
raise an affected yelp against the corruption of the French direc- 
tory; as if any corruption could be more venal, more notorious, more 
execrated than their own. For years together the United States 
resounded with curses against them, while the grand lama of fed- 
eral adoration, the immaculate divinity of Mount Vernon approved 
of, and subscribed every one of their blackest measures.” 

Page 102. ^rrhis speech has a charm that completely unmasks 
the scandalous hypocrisy of Washington.” 

IdPM. Adams has only completed the scene of ignominy, 

which Mr. Washington began.” 

Page 103. "The expenses of each army were successively ab- 
stracted from the treasury by Mr. Washington, without the sanction 
of a statute, and in express breach of the constitution. Mr. Wash- 
ington disdained to make an apology for this violation of his duty; 
and in both, congress were too mean to demand it. The charges 
of the recent tour to Northampton must have been obtained in the 
same way, because Congress were not in session when that affray 
broke out. This last presidential felony will he buried by Congress 
in the same criminal silence as its predecessors.” 

Extracts from a pamphlet called '"The Prospect Before Us,” to 
show the calumnies of President Adams, by James Thompson Cal- 
lender. 

1. "The reign of Mr. Adams has hitherto been one continued 
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cism and prejudice. If no doubt remain on this pointi the ques* 
tion first in order to be examined is decided. Whether there be 
room for doubt, a summary review of the testimony will ascer- 
tain. Can there be a doubt — ^when all the witnesses have con- 
curred in establishini? this one point — that James Thompson 
Callender corrected the proof sheets f Can there be a doubt, 
when those who sold the copies of the book have all said that 


t^pest of malipmant passions. As president lie lias never opened 
his lips nor lifted his pen without tlireatcniiifr or scoldinir. The 
grand object of hh; admiiiistralioii has been to exasperate the rage 
of contending parties, to caluniinate and destroy every man who 
differs from his ojdnions. Air. Adams has lu boreal, and with uiehiii- 
choly success, to break u]» the honds of social affection, and uiulcr 
the ruins of confidence and friendship, to extinpiisli the only beam 
of happiness, that glimmers through the dark and despicable farce 
of life.” 


2 . "The contriver of this )>iece had Won suddenly converted, as 
he said, to the iiresidcntial system, that is, to a Freiicli war, an 
American navy, a largo standing aniiy, an ndditioniil load of taxes 
and all otlier symptoms of debt and deH]>otisin.” 

3 . "The same system of perfection has been extended all over the 
continent, every ])crs(»n liolding an ollice must either quit it, or think 
and vote exactly with Mr. Adams.” 

4 . "Adams and Washington have since been shaping n series of 
these paper-jobbers into judges and ambassadors. As Ibeir whole 
courage lies in want of shame, these poltroons 11*11110111 risking a 
manly and intelligible defense of their own measures, raise an 
affected yelp against the corruption of the Frcncli Directory, as if 
any corruption could be more venal, more notorious, more execrated 
than their own.” 


5 . "The object with Mr. Adams w,*is to recommend a 'Preneh war, 
for the sake of sujiporting American commerce, but in reality for 
the sake of yoking us into an alliance with the British tyrant. 

6 . '^While such memhers of the effective agents of the revolution 
languish in obscurity, or shiver in want, ask Mr. Adams, whether 
it was proper to heap so many myriads of dollars nr»on >i\illiam 
Smith, upon a paper jobber, who next to Hamilton, and himself, is 
perhaps the most detestable character on the continent. 

7 ^TTou will then take vour choice between innocence and guilt, 
between freedom and slavery, belwtK*n paradise and 
wiU chuae between the man, who has deserted an d re vci^ aj his 
pr ineip 1 "«T and that man whose own example atrengthens all Iot 

K^sjotted by7irime, and that man whose hands are reeking 
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iShey sold them for his benefit, and that he received the 
money! VHien it has been proved that he received the 
money from one purchaser himself, and that he paid for 
printing part of it— that part of the manuscript is in his own 
handwriting— can there be any doubt! And when, in addi- 
tion to this, one witness declares that he knew him to be a 

with the blood of the poor, friendless Connecticut sailor. I see the 
tear of indignation starting on your cheeks. You anticipate the 
name of John Adams/’ 

8. ^^Eve^ feature in the conduct of Mr. Adams, forms a distinct 
and additional evidence, that he was determined at all events to 
embroil this country with France.” 

9. ^^Mr. Adams has only completed the scene of ignominy which 
Mr. Washington began.” 

10. "This last presidential felony will be buried by Congress in 
the same criminal silence as its predecessors.” 

11. "Foremost in whatever is detestable, Mr. Adams feels anxiely 
to curb the frontier population.” 

12. "He was a professed aristocrat — ^he had proved faithful and 
serviceable to the British interest.” 

13. "Thus we see the genuine character of the President, when in 
but a secondary station, he censured the funding system; when at 
the head of affairs, he reverses all his former principles — ^he exerts 
himself to plunge his country into the most expensive and ruinous 
establishments. In the two first years of his presidency, he has 
contrived pretenses to double the annual expense of government, by 
useless fieets, armies, finecures and jobs of every possible descrip- 
tion.” 

14. ^^y sending these ambassadors to Paris, Mr. Adams and his 
British faction designed to do nothing but mischief.” 

15. ^rtn that paper, with all the cowardly intolerance arising from 
his assurance of personal safety, with all the fury, but without the 
propriety of sublimity of Homer’s Achilles, this hoary headed in- 
cendiary, this libeller of the governor of Virginia, bawls out, to 
arms! then to arms! It was fioating upon the same bladder of 
popularity, that Mr. Adams threatened to make this city the cen- 
trical point of a bonfire.” 

16. 'deader! dost thou envy that unfortunate old man, with his 
twenty-five thousand dollars a year, with the petty parade of his 
birthday, with the importance of his name sticking in every other 
page of the statute book. Alas! he is not an object of envy, but 
of compassion and horror. With Connecticut more than half un- 
deceived, with Pennsylvania disgusted, with Virginia alarmed, with 
Kentucky holding him in defiance, having renounced all his orig- 
inal principles, and affronted all his honest friends, he cannot en- 
joy the sweet slumbers of innocence; he cannot, hope to fed the 




JAMES THOMPSON CALLENDER. 


855 


joint publisher with himself, and another witness declared, 
that he explained the meaning of a certain term, supposed 
to be ambiguous in its application, is it possible to entertain 
any doubt t Thus stands the evidence as to the publication. 
It will be proper for me, gentlemen of the jury, to state to 
you what is a publication in point of law, as to writing or 
printing. That the direct or indirect circulation or emission 
of a libel, is a publication thereof, in law and in fact, has 
never been questioned in a court of law. If it appears to you 
that James Thompson Callender did not directly or indirectly 
emit or circulate this paper, then is he not the publisher 
thereof; if he be not the publisher directly nor indirectly 
thereof, then ought he to be acquitted ; and if he be the pub- 
lisher, and the intention thereof be not criminal, that is, if the 
matter therein contained be not false, scandalous and mali- 
cious, still ought he to be acquitted ; but if he be the publish- 
er, and the matter be libellous, that is, false, scandalous and 
malicious, the intention must be wicked and criminal, and you 
must find him guilty. For the questions you are to ti?% gen- 
tlemen of the jury, are : Was this paper published by the 
traverser? Was the intention criminal? that is, is the mat- 
ter false, scandalous and malicious? the evidence which you 
have heard ascertains the first question, and an examination 
of the paper, or such parts of it as are laid in the indictment. 


most exquisitely delightful sensation that ever 

breast, the consciousness of being universally and dtwervedly be 

"It is happy for Mr. Adams himself, os well os for his coun- 
try, that he asserted an untruth." 

18 "In the midst of such a scene of profligacy and of iwuxy, the 
President has persisted as long as he durst, in making his utmost 
pfFnrts for provoking a French war. 

19 “For^ although Mr. Adams to make a treaty with 

France vet such is the grossucss of his prejudijie, and so great^ is 
£ violence of his passi^, that under his administration America 

w?, ..d fa Id. 

s “ r ^ 

tween Ade "»« , war and be^ary, and Jefferson, peace and eom- 
petency.” 
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^vill decide the second question. 'Whether your hearts are at 
ease— whether your passions are untouched — whether your 
fedings are unaffected, now that you have fully heard the 
■ charge, you best know. It remains only now for me, gentle- 
men of the jury, to call ui>on you, in the name of your coun- 
try, whose interest you are to defend whilst you protect the 
rights of the individuaL I call upon you in the name of your 
God, a portion of whose justice you are about to administer, 
and on your oaths, uninfluenced by favor, partiality, preju- 
dice or affection, to discharge your duty to your God, to your 
country, and to yourselves. 

I have told yon, and again repeat, that it is the peculiar 
privilege of every citizen of this happy country to place confi- 
dmice in whom he pleases, and at the constitutional periods 
of making new elections, to withdraw his confldence from a 
former representative, and place his trust in another; and 
even expatiate on the virtues of the new candidate ; but this 
does not warrant him to vilify, revile, and defame another in- 
dividual, who is a candidate. Cannot a good thing be said of 
one individual without saying black and damnable things of 
another? Is it necessary, in order to recommend one man to 
tile presidential ofUce, that you should charge another with 
bringing on his country war and beggary ? The whole forms 
a perfect chain of malice, falsehood, and slander. 

Thus have I made, gentlemen of the jury, a calm, uncolored 
statement of facts. I have not highly varnished, nor have 
said anything but what is consistent with truth. What im- 
pression the evidence or chaige may have made on your 
minds, whether your feelings be affected, you and each of 
you know best. It remains only now for me, gentlemen of 
the jury, to remind you, that you are not only to protect the 
interests of your country, but to defend the rights of that 
individual; and in the name of Gh)d and of your country, I 
call upon you to discharge your duty to bo^ and to your- 
selves. 

Mr. Hajf called Colonel John Taylor (of Caroline county) 
as a witness, and he was sworn. 
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Jddqe Chase. I desire to bow what you intend to prove 
by the witness. 

Mr. Bay. We intend to examine Colonel Taylor to prove 
Aat he had avowed principles in his presence which justified 
Mr. Callender in saying that the President was an aristocrat ; 
that he had voted against the sequestration law, and the res- 
olutions concerning the suspension of commercial intercourse 
with Great Britain, by which he defeated every effort of 
those who were in favor of those beneficial measures which 
were well calculated to promote the happiness of their coun- 
try. 

Judge Chape. To\i must give mo a statemont in writing 
of the questions you intend to be put to the witness. 

Jfr. Nicholas. The traverser is at least entitled to every in- 
dulgence which had been shown to the attorney for ths 
United States; this requisition had not been made of the 
attorney, when he introduced witnesses on behalf of the 
United States, nor was it according to the practice of the 
State courts. I wish the witness to state all he knew that 
would apply to the defense of our client. I do not know 
what the witness would precisely prove, hut if the court in- 
sist upon it, 1 would furnish a statement of the questions 
which I should first propound, but re<|ueKt that I may not 
be considered as confined, in the examination of the vritness, 
to the questions so stated. 

Jxn)GE Chase. It is right to state the questions intended 
to be propounded to witnesses, in all cases, and the reason is 
extremely plain. Juries arc only to hear legal evidence, and 
the court are the only judges of what is or is not legal evi- 
dence, to sui>port the issue joined between the parties. To 
say that you will correct improper evidence, after it shall 
have been given, is improper, because illegal evidence, once 
heard, may make an undue impression, and, therefore, ought 
not to be heard at all by the jury; and the attorney for the 
United States had, in opening the cause, stated the purpose 
for which he introduced the witnesses. 

JxmGB Chase, having received a statement of the ques- 
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tions meant to be put,* and which were propounded by Mr. 
Nicholas, declared Colonel Taylor’s evidence to be inadmis- 
sible. No evidence, he said, is admissible that does not justi- 
fy the whole charge. The diarge yon mean to justify by this 
witness, as I understand you, is, that the President is a pro- 
fessed aristocrat, and that he has proved serviceable to the 
British interest. You must prove both these points, or you 
prove nothing. Now as you do not attempt to prove the 
whole of one specific charge, but only a part of it, your evi- 
dence cannot be received; this is the law, both in civil and 
criminal cases ; he who justifies, must justify an entire charge, 
or else his defense does not amount to a justification in law. 
You have not proved the truth of any particular charge, 
though in order to excuse it, you must prove the whole; to 
prove the truth of a part only, is not proving what is ma- 
teriaL The attorney proposed to prove his indictment. He 
has exhibited his oral and written testimony to prove it. The 
traverser excuses himself from the imputed guilt, by averring 
that part of some of the charges is true. Is this evidence 
proper when the whole charge is in issue? If it be, the proof 
of a very trivial part of an important indictment would ex- 
cuse from the whole; but I pronounce the law to be other- 
wise, and take the responsibility on myself, and ri^ my char- 
acter on it. It may be said that this will preclude the party 
from the privilege of his testimony; but this will only be a 
misrepresentation, it precludes them from no legal benefit 
My country has made me a judge, and you must be governed 
now by my opinion, though I may be mistaken ; but if I am 
not right, it is an error in judgment, and you can state the 
proceedings on the record so as to show any error, and I tiiall 
be the first man to grant you the benefit of a new trial by 

* Qnes. let Did you ever hear Mr. Adams express any opiniou 
favorable to monardiy and aristocnu^; and what were they? 

Qnes. 2d. Did yon ever hear Mr. Adams, whilst Viee-President, 
express his disapprobation of the fonding system? 

Qnes. 3d. Do yon know whether Mr. Adams did not, in the year 
17M, vote against the sequestration law, and the bill for suspending 
etuumereial intercourse with Great Britain? 
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granting yon a writ of error in the Supreme Court. It is on 
these grounds that I reject the evidence of the gentleman. 
The very argument assigned by the young gentleman who 
spoke last, has convinced my mind that I am right. The of* 
fered testimony has no direct and proper application to the 
issue; it would deceive and mislead the jury; an argumenta- 
tiye justification of a trivial, unimjmrtant part of a libel, 
would be urged before a jury as a substantial vindication of 
the whole. You would, by misleading the jury under such 
illegal testimony destroy public treaties and public faith; 
and nothing would be more uncertain than law, were such an 
illegal ^ense admitted in courts of law. 

Mr. Nicholas suggested that it might be proper to prove 
one part of a specific chaige by one witness, and another part 
by another, and thereby prove the charge. 

JimoE Chase said that the very argument sugg<^cd by 
the young gentleman who spoke last, convinced his mind that 
it would be improper to admit the testimony now offered to 
the court; that to admit evidence, which went to an argu- 
mentative establishment of the truth of a minute part of the 
charge by one witness, and another minute part by another 
witness, would be irregular, and subversive of every ^prin- 
ciple of law; that it had no relation to the issue ; that it 
a popular argument, calculated to deceive the people, u 
very incorrect. 

JtJDGE Geifpin declared that he concurred with his brother 


jtidge. . . ^ 

Judge Chase. This is a new doctrine, inculcate in IHr- 
mnia Ton have all along mistaken the lew, and press yam 
mistakes on the court. The United States must prove the 
pubUcation, and the fallacy of it. When 
done, you must prove a justification, and this justification 
must be entire and complete, as to any one specific ? » 

partial justification is inadmissible. I am happy to find that 

my brother Judge Griffin concurs wito me m . 

Mr. Hay. The question before ** - mi^ 

evidence goes to prove the truth of the whole chargef The 
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<q)iziioii given the court I understand to be, that evidence 
cannot be produced by the traverser to prove the truth of a 
part of a chai^; but if evidence could be adduced to prove 
the whole, then such evidence would be admissible. One 
specific eluu'ge is twofold; that the President is an aristocrat; 
and that he proved serviceable to the Biitkih interest. The 
evidence, we suppose, will support this charge; we wish to 
prove the truth of the whole charge if we can, though I do 
not know that it is in our power. The evidence, we have 
reason to believe, goes first to prove that he is an aristocrat, 
and secondly, that he did prove 'Serviceable to the British in- 
terest; if the testimony will in fact prove these two points, 
whatever may be the opinion of the court, I do not hesitate 
to say that, in my estimation, it will fully excuse and justify 
the traverser ; if we can prove that the President has avowed 
aristocratical sentiments in conversation, and that he did in 
reality prove faithful and serviceable to the British interest, 
the traverser must be acquitted of this charge. As to the 
first part I can prove by the words of Mr. Adams, publi^ed 
by hi mse lf, in his book called a Defense of the American Con- 
stitution, that he thinks a government of three parts, a king, 
lords and commons, the best in the world. Suppose, in addi- 
tion to this, it could be proved that a law passed the House 
of Representatives of the United States, to sequester British 
property ; and suppose that one-half the Senate of the United 
States were in favor of it ; and that the policy of passing the 
law was advocated by the best and wisest men in this coun- 
try, who have the same pretensions to patriotism and virtue 
that Mr. Adams has, but that its passage was prevented by 
the casting vote of Mr. Adams as speaker of the Senate, 
would not the traverser be justified as to this change f Would 
it not demonstrate that he proved serviceable to the BritMi 
interest? By the answers to the first and third questions we 
expect to prove both these points. 

3ff*. NtHson objected to the introduction of sneih testimony, 
as being altogether inadmissible; that gentlemen ought to re- 
flect that, if sa<fli evidence as this was to be reemvod, any 
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other testimony, however irregular or improper, might also 
be admitted; and, particularly, that it would be a departure 
from the universal principle of law”, which requirt‘d the pro- 
duction of the best testimou}” which the nature of every case 
admitted, and that the journals and records of Congress were 
the best evidence of what votes had Ihhmi given on any sub- 
ject discussed before that body. 

Judge Chase. Mr. Xelson : Being very much pressed by 
the young gentlemen who defend the traverser, to admit this 
testimony, I was going to recommend to you to permit those 
questions to be put to the w”itness, though they arc certainly 
irregular. I wish you could consent that they should be pro- 
pounded. 

Jlfr. Nelson declared that he did not feel himself at liberty 
to consent to such a departure from legal principles. 

Mr. Wirt. Gentlemen of the jury : I premise that the sit- 
uation of the defendant and his counsel is extremely embar- 
rassing; as Mr. Callender had been presented, indicted, ar- 
rested and tried, during this term, I have not been able to 
procure the testimony essential to his defense, nor are his 
counsel prepared to defend him. The conduct the court 
was apparently precipitate, in not postponing the trial until 


the next term. 

Judge Chase told him he must not reflect on the court. 

Mr. Wirt said, that his object was not to reflect on the 
court, but to apologize to the jury for the wcakiicHH of a de- 
fense which he was about to make. 

Judge Chase, after observing that his apology included 
the very reflection he denie.1, told him to proeeid in hm 

Mr Wirt. Gentlemen of the jury: I am prevented from 
explaining to you the causes which have conspired to weaken 
our defense, and it is no doubt right that I should he pre- 
vented as the court have so decided: permit me, then, gen- 
tlemen, to pass on abruptly to the law, under which we are 
indicted. You will find that a material part of your mciuiiy 
will reUte to the powers of a jury over the subject committed 
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to them, whether have the rij^t to determine the law, as 
wdl aa the faet. In Virginia, an aet of the assembly has 
adapted the common law of England; that common law, there- 
fore, possesses in this state all the energy of a legislative act 
By an act of Congress, the roles of proceedings in the Federal 
coarts in the several states, are directed to conform to the 
rules of the states in whidi soch court may be in session; by 
•that aet of Congress, it is therefore provided, that the prac- 
tice of the courts of Virginia shall be observed in this court 
To ascertain your powers, therefore, as a jury, we have onfy 
to refer to the common law of England, which has been 
adopted in the laws of this state, and which defines the 
powers of juries in the state courts. By the common law of 
England, juries possess the power of considering and decid- 
ing the law as well as the fact, in every case which may come 
before them. I have no doubt but I shall receive the correc- 
tion of the court, if I am wrong in these positions. If, then, 
a jury in a court of the state would have a right to decide 
the law and the fact, so have you. The Federal Constitution 
is the supreme law of the land; and a right to consider the 
law, is a right to consider the Constitution. If the law of 
Congress under which we are indicted, be an infraction of 
the Constitution, it has not the force of a law, and if you were 
to find the traverser guilty, under such an act, you would 
violate your oaths. 

Judge Chase. Take your seat, sir, if you please. If I 
understand you rightly, you offer an argument to the petit 
jury, to convince them that the statute of Congress, entitled, 
*‘An act, etc.,” commonly called the Sedition Law, is con- 
trary to the Constitution of the United States, and, therefore, 
void. Now I tell you that this is irregular and inadmissible ; 
it is not competent to the jury to decide on this point ; but if 
you address yourselves, gentlemen, to the court, they will 
with pleasure hear any reasons you may offer, to show that 
the jury have the right contended for. Since I came into 
the commonwealth, I understood that this question would be 
stirred, and that the i>oww of a jury to detmnnine tbe validity 
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OT nnllily of a law woold be urged. I have, therefore, de- 
liberately considered the subject, and I am ready to explain 
reasons for concluding that the petit jury have not a 
right to decide on the constitutionality of a law, and that 
such a power would be extremely dangerous. Hear my words: 
I wish the world to know them— my opinion is the result of 
mature reflection. 

[Here Ae Judge then read part of a long opinion, to show 
that the jury had not tiie right contended for; after which, 
he told the counsel for the traverser that he would hear with 
pleasure any arguments which could be urged to show tliat 
he was mistaken.] 

JIfr. TTiir#. I shall state to the court, in a few words, the 
reasons which have induced me to ascribe this right to the 
jury. They are sworn to give their verdict according to the 
evidence, and the law is evidence; if the jury have no right 
to consider the law, how is it possible for them to render a 
general verdict? Suppose, for example, an indictment for 
murder — ^how can the jury pronounce a verdict of guilty, or 
not guilty, if they have not the right as well of ascertaining 
whether the facts have been committed, ns whether they 
amount to a breach of law? This doctrine is too clearly es- 
tablished to require the aid of authorities. 

Judge Chase. No man will deny your law — ^we all know 
that juries have the right to dt*cido the law, us well as the 
fact — and the Constitution is the supreme law of the land, 
which controls all laws which are repugnant to it. 

Mr. Wirt. Since, then, the jury have a right to consider 
the law, and since the constitution is law, the conclusion is 
certainly syllogistic, that the jury have a right to consider the 
Constitution. 

Judge Chase. A non sequiter, sir. 

Mr. Nicholas. I am so much under the influence of duty 
that, though I am in the same situation with the gentleman 
who preceded me, and though the court seem to be impressed 
with the opinion, that the jury have no right to determine 
on the constitutionality of an act of Congress, yet, arduous 
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as Hie tadc may be, I shall offer a few obsmratioiiB to dunr 
that they have this right. I intend to defend Mr. Callender 
by the establishment of two points. 

First, that a law contrary to the Constitution is void; and, 
secondly, that the jury have a right to conmder the law and 
the fact. First, it seems to be admitted on all bands, that, 
when the legislature exercise a power not given them by the 
Constitution, the judiciary will disregard their acts. The 
second point, that the jury have a right to decide the law 
and the fact, appears to me equally clear. In the exercise of 
the power of determining law and fact, a jury cannot be 
controlled by the court The court have a right to instruct 
the jury, but the jury have a right to act as th^ think ri^t; 
and if they find contrary to the directions of the court and 
to the law of the case, the court may set aside their verdict 
and grant a new triaL 

Judge Chase. Courts do not daim the right of setting 
aside the verdict in criminal cases. 

Mr. Nicholas. From this right of the jury to consider law 
and fact in a general verdict, it seems to follow, that counsd 
ought to be permitted to address a jury on the constitutional- 
ity of the law in question; this leads me back to my first 
position, that if an act of Congress contravene the Constitu- 
tion of the United States, a jury have a right to say that it is 
null, and that they will not give the efficacy of a law to an 
act which is void in itself; believing it to be contrary to the 
Constitution, they will not convict any man of a violation 
of it. If this jury believed that the Sedition Act is not a 
law of the land, they cannot find the defendant guilty. The 
Constitution secures to every man a fair and impartial trial 
by jury, in the district where the fact shall have been com- 
mitted: and to preserve this sacred right unimpaired, it 
should never be interfered with. If ever a precedent is es- 
tablished, that the court can control the jury so as to prevent 
them frmn finding a general verdict, their imjiortant right, 
without which every other right is of no valne, will be im- 
paired, if not absolntdy destroyed. Juries are to decide ao- 
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eording to the dictates of conscience and the laws of fhe 
country, and to control them would endanger the right of 
this most invaluable mode of trial. 

I have understood that some reliance would be placed on 
two decisions of the courts of this State, in which they deter- 
mined two acts of our legislature to be unconstitutional ; but 
when we come to analyze those decisions, they will not au- 
thorize the belief that the jurj' have not the right T contend 
for — ^they only prove that the judiciary can declare legisla- 
tive acts to be unconstitutional; they do not prove that a 
jury may not have a similar power, Tn the <*nse of Knnipcr 
V. Hawkins, they refused to carry into effect a law which 
gave the district courts a right to grant injunctions in cer- 
tain cases, because they thought it unconstitutional, and that 
the courts had no power to act under the law. That case did 
not turn on a relative view of the powder and connection of a 
court and jury; it was a question whether the courts would 
exercise a particular jurisdiction, and carry into effei?t that 
act as practiced by the judges in chancery ; but they never 
decided that a jury had not a right to determine on the 
constitutionality of a law, nor could a question about this 
right have arisen in those two cases ; the court said that the 
judiciary were not bound to carry into effect an unconstitu- 
tional law. I do not deny the right of the court to detenuine 
the law, but I deny the right of tlie court to control the jury; 
though I have not bestowed a very particular attention on 
this subject, T am perfectly convinced that the jury have the 
right I contend for; and, consequently, that counsel have a 
right to address them on that subject. 

The act of Congress to which T hsve allnflcfl ap^atfi to 
hive eiven to the jury the power of decidiiig on the law and 
fte f^; and I trust, that when this whole .|u.«tion com^ 

into consideration, the court will mffer 

traverser to go on to speak to the jury, subject to the d^re- 

tion of the court. , , 

Ur nm oterved that ha was pryarad to t^ 

axttnt of th. ptooa™ at the JtoT m th. .... - 
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ter. The arguments, your Honor, which I shall urge, I diall 
address to the court, not wishing to be heard by the jury, or. 
to be attended to by the numerous auditory now present. A 
question of great importance depends on this decision; much 
of the public happiness, of the public peace, of the public lib- 
erty, depends on the final decision which shall be pronounced 
on this subject. I entertained doubts at first ; but a calm and 
diq)assionate inquiry, and the most temperate investigation, 
and refiection, have led me to believe and to say, that the jury 
have a right to determine every question which is necessary 
to determine, before sentence can be pronounced upon the 
traverser. I contend that the jury have a right to determine 
whether the writing charged in the indictment to be false, 
scandalous and malicious, be a libel or not. If this question 
should be decided in the affirmative by the court, I shall en- 
deavor to convince the jury that it is not a libel, because 
there is no law in force, under the government of the United 
States, which defines what a libel is, or prescribes its punidi- 
ment. It is a universal principle of law, that questions of 
law belong to the court, and that the decision of facts belongs 
to the jury; but a jury have a right to determine both law 
and fact in all cases. 

JinwE Chase asked Mr. May whether he meant to extend 
his proposition to civil as well as criminal cases, and told him 
that if he did, the law was clearly otherwise. 

Mr. May said he thought the proposition universally true, 
but it was only necessary for him to prove it to be true in 
cases of a criminal nature. 

Judge Chase egain interrupted Mr. May, and briefiy- ex- 
pressed his opinion of the law. Mr. May folded up and put 
away his papers, seeming to decline any further argument. 

Judge Chase requested him to continue his aigoment, and 
added : ‘‘Please to proceed, and be assured that you will not 
be interrupted hy me, say what you will.” 

Mr. May refused to proceed. 

.. Judge Chase observed, that though he thought it duty 
tq. stop, the counsd when mistaking the Isw, yet he did not. 
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■wish to interrupt them improperly; that there was no occa-* 
sion to be captious; and concluded thus, “Act as you please, 
sir/^ 

Judge Chase. I will assign my reasons why I will not 
permit the counsel for the traverser to offer arguments to the 
jury, to urge them to do what the Constitution and law of 
this country will not pennit : and which, if I should alhnv, T 
should, in my judgment, violate my duty, disn^gard the Con- 
stitution and law, and surrender up the judicial power of 
the United States, that is, the power intrusted by the Con- 
stitution to the Federal courts, to a petit jury, in direct 
breach of my oath of office. 

The indictment charges that the traverser, on the 1st day 
of February, 1800, designing and intending to ilefainc the 
President of the United States, and to bring him into con- 
tempt and disn'pute, and to excite the hatred of the good 
people of the United States against him, did w'iekcMlly and 
maliciously WTite, print, utter and publish (or did cause or 
procure to be priiibnl and published), a false, scandalouR and 
malicious writing, against the said President of the T»nited 
States, of the tenor and effect stated in the indictment. On 
examining the indictment, it appears, that twenty s«‘parato 
and distinct sets of words are set forth thendii, as allegations 
or charges against the traverser. lie has plead ‘‘not guilty 
to all of them. 

To support this indictment on behalf of the government of 
the United States, it must be proved to the jury ; first, that 
the traverser did write, print, utter or publish, or did cause 
or procure to be printed or published, a false and scandalous 
writing against the President of the United States ; secondly, 
that the said writing is false, scandalous and malicious; and 
thirdly that it was published with intent to defame the 
President, etc., as stated in the statute and charged in the 


indictment. . 

If these three facts shall be established to the satisfaction 
of the iury. they mnst find the traverser guilty, generally, 
pLe t. ft. tn«b ft. .««« 
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tained in the publication, in which case, the statute on whidi 
the traverser is indicted ezcnses him. If all the twenty sets 
of words, stated in the indictment as diarges against the 
traverser, shall not he proved against him ; or if he can prove 
that any of them are true, the jury will acquit him of such of 
them as shall not be established against him, and also of sndi 
of tbmn as he can prove to be true; and they will find him 
guilty of the residue. 

These inquiries, on bdialf of the government of the United 
States, and on the part of the traverser, are proper for, and 
within the jurisdiction and the terms of the oath of the petit 
jury, who have been sworn “that they will well and truly 
try the issue joined between the United States and the trav* 
eraer at the bar, and a true verdict give according to their 
evidence.” The issue joined, therefore, is, whether tiie 
traverser is guilty of the several offenses charged in the in* 
dictment ; and to this issue no evidence is admissible (on the 
part of the government, or of the traverser) but what Is 
pertinent or applicable to it The i>etit jury, to discharge 
their duty, must first inquire, whether the traverser com- 
mitted all or any of the facts alleged in the indictment to 
have been done by him, some time before the indictment. If 
they find that he did commit all or any of the said facts, 
their next inquiry is, whether the doing such facts have been 
made criminal and punishable by the statute of the United 
States, on which the traverser is indicted. For this purpose, 
they must peruse the statute, and carefully examine whether 
the facts charged and proved are within the provisions of it. 
If the words that create the offense are plain and intelligible, 
they must then determine whether the offense proved is of the 
species of criminality charged in the indictment; but if the 
words are ambiguous or doubtful, all construction ^ould be 
rejected. The statute, on which the traverser is indicted, en- 
acts “that the jury who shall tiy the cause shall have a right 
to determine the law and the fact, xmder the direction of the 
court, as in other cases.” By this provision, I understand 
that a rig^t is given to the jury to determine what the law 
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is in the ease hefote fliem; and not to decide whether a 
statute of the United States produced to them, is a law or 
not, or whether it is void, under an opinion that it is uncon- 
stitutional, that is, contrary to the Constitution of the United 
States. I admit that the jury are to compare the statute with 
the facts proved, and then to decide whether the acts done 
are prohibited by the law ; and whether they amount to the 
offense described in the indictment. This jmwer the jury 
necessarily possesses, in order to enable them to decide on the 
guilt or innocence of the person accused. It is one thing to 
decide what the law is, on the facts proved, and another and 
a very different thing, to determine that the statute pro- 
duced is no law. To decide nhat the law is on the facts, is 
an admission that the law exists. If there he no law in the 
case, there can he no comparison between it and the facts; 
and it is unnecessary to establish facts before it is ascer- 
tained that there is a law to punish the commission of them. 

The existence of the law is a previous inquiry, and the in- 
quiry into facts is altogether unnecessarj’, if there is no law 
to which the facts can apply. By this right to decide what 


the law is in any ease arising under the statute, I cannot con- 
ceive that a right is given to the petit jury to determine 
■whether the statute (under which they claim this right) is 
constitutional or not. To detennine the validity of the stat- 
ute, the Constitution of the United States must necessary 
he resorted to and considered, and its provisions inquired 


into. It must be determined whether the statute alleged to 
be void, because contrary to the Constitution, is prohibited 
by it expressly, or by necessary implication. Was it ever 
intended, by the framers of the Constitution, or by the pe^la 
of America, that it should ever be submitted to the examina- 
tion of a jury, to decide what restrictions are expressly or 
impliedly imposed by it on the national legislature? I can- 
not possibly believe that Congress intended, by the 
to grant a right to a petit jury to declare a statute void. The 
man who maintains this position must have a ">«•* 
tible opinion of the understanding of that body; but I be- 
lieve the defect lies with himself. 
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■■ If any one can be so weak in. inteneet as to entertain this 
iq>inion of Congress, he must give np the exercise of the 
power, when he is informed that Congress had no authority 
to vest it in any body whatsoever; because, by the Constitu- 
tion (as I will hereafter show) , this right is expressly granted 
to the judicial power of the United States, and is recognized 
by Congress by a perpetual statute. If the statute should 
be held void by a jury, it would seem that they could not 
elaim a right to such decision under an act that they them- 
selves consider as mere waste paper. Their right must, there- 
fore, be derived from some other source. 

It appears to me that all the rights, powers, and duties of 
the petit jury sworn in this cause, can only be derived from 
the Constitution, or statutes of the United States made agree- 
ably to it; or from some statute of this commonwealth not 
eontraiy to the Federal Constitution or statutes of Congress ; 
or from the common law, which was adopted by the Federal 
Constitution in the case of trials by jury in criminal cases. 

It never was pretended, as I ever heard, before this time, 
that a petit jury in England (from whence our common law 
is derived), or in any part of the United States ever exer- 
cised such power. If a petit jury can rightfully exercise this 
power over one statute of Congress, they must have an equal 
right and power over any other statute, and indeed over all 
the statutes; for no line can be drawn, no restriction im- 
posed on the exercise of such power; it must rest in discre- 
tion only. 

If this power be once admitted, petit jurors will be superior 
to the national legislature, and its laws will be subject to their 
controL The power to abrogate or to make laws nugatory, is 
equal to the authority of making them. The evident conse- 
quences of this right in juries will be, that a law of Congress 
will be in operation in one state and not in another. A law 
to impose taxes will be obeyed in one state, and not in an- 
other, unless force be employed to comi>el submission. 

The doing certain acts will be held criminal, and punished 
in one state, and similar acts may be held innocent, and even 
approved and applauded in another. 
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The effects of the exercise of this power by petit jurors 
may be readily conceived. It appears to me that the right 
imw claimed has a direct tendency to dissolve the Union of 
the^ United States, on which, under Divine Providence, our 
political safety, happiness and pros|x*ri ty depend. 

^ No citizen of knowledge and information, unless under the 
influence of passion or prejudice, wmII believe, without very 
strong and indubitable proof, that Congress will, intention- 
ally, make any law in violation of the Federal Constitution, 
and their sacred trust. I admit that the Constitution con- 
templates that Congress may, from inattention or error in 
judgment, pass a law prohibited by the Constitution; and, 
therefore, it has provided a peaceable, safe and adequate 
remedy. If such a case should happen, the mode of redress 
is pointed out in the Constitution, and no other mode can be 
adopted 'without a manifest infraction of it. 

Every man must admit that the power of deciding the con- 
stitutionality of any law of the United States, or of any par- 
ticular state, is one of the greatest and most important pow- 
ers the people could grant. 

Such power is restrictive of the legislative power of the 
Union, and also of the several states; not absolute and un- 
limited, but confined to such cases only 'w^here the law in 
question shall clearly appear to have been prohibited by the 
Federal Constitution, and not in any doubtful case. On re- 
ferring to the ninth section of the first article of the Consti- 
tution, there may be seen many restrictions impo8c»d on the 
powers of the national legislature, and also on the powers of 
the several state legislatures. Among the special exceptions 
to their authority, is the power to make ex post facto laws, to 
lay any capitation, or other direct tax, unless in proportion 
to the census; to lay any tax or duty on articles exported 
from any state, etc. 

It should be remembered that the judicial power of the 
United States is co-existent, co-exterisive, and co-ordinate 
with, and altogether independent of, the Federal legislature, 
or the executive. By the sixth article of the Constitution, 
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among other diings, it is declared that the Gonstitntion shall 
be the supreme law of the land. By the third article, it is 
established ‘‘that the judicial power of the United States 
shall be vested in one supreme court, and in such other in- 
ferior courts as Congress may from time to time ordain and 
establidi; and that the judicial power shall extend to rll 
cases in law and equity, arising under the Constitution and 
laws of the United States.” 

Among the cases which may arise under the Constitution, 
are all the restrictions on the authority of Congress, and of 
the state legislatures. 

It is very clear, that the present case arises under the Con- 
stitution, and also under a law of Ihe United States, and 
therefore it is the very case to which the Constitution de- 
clares the judicial powers of the United States shall extend. 

It is incontrovertible that the Constitution is the supreme 
law, and therefore, it must be the rule by which the Federal 
and state judges are bound to regulate their decisions. By 
the sixth article of the Constitution, it is provided (among 
other things) that all members of Congress, and of the sev- 
eral state legislatures, and all judicial officers of the United 
States, and of the several states, shall he bound by an oath or 
affirmation to support the Constitution. By this provision, 
I understand that every person, so sworn or affirmed, prom- 
ises that he will preserve the Constitution as establi^ed, and 
the distribution of powers thereby granted ; and that he will 
not assent to any amendment or alteration thereof, but In the 
mode prescribed in the fifth article ; and that he will not con- 
sent to any usurpation by any one branch of the legislature 
upon the other, or upon the Executive, or by the Executive 
upon either branch, or by any department or officer of gov- 
ernment, of the power granted to another; or that the power 
granted to either shall be exercised by others. 

I also understand by this engagement, that the person 
taking it, promises also that he will oppose by his example, 
argument, advice, and persuasion, and by all other means in 
his power, force only excepted, any design, advice or attempt 
to impair or destroy the Constitution. 
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If this exposition of this solemn obligation is substantially 
correct, I cannot believe that any person having the same 
understanding of it, will maintain that a petit jury can 
rightfully exercise the power granted by the Constitution to 
the Federal judiciai 7 \ 

Prom these considerations I draw this conclusion, that the 
judicial power of the United States is the only proper and 
competent authority to decide whether any statute made by 
Congress (or any of the state legislatures^ is contrary to, or 
in violation of, the Federal Constitution. 

That this was the opinion of the Senate and House of 
Bepresentatives, and of General Washington, then President 
of the United States, fully appears by the statute, entitled 
**An act to establish the judicial courts of the United States,*’ 
made at the first session of the first Congress (on 24th Sep- 
tember, 1789, chap, xx, sec. 8), which enacts, '^that the jus- 
tices of the Supreme Courts, and the district judges, shall 
take an oath or affirmation in the following words, to-wit : 

A. B., do solemnly swear or affirm, that I will admin- 
ister justice without respect to persons, and do equal right to 
the poor and to the rich, and that I ivill faithfully and im- 
partially discharge and perfonn all the duties incumbent 
on me as such judge, according to the best of my abilities 
and understanding, agreeably to the Constitution and laws 
of the United States.” 

No position can be more clear than that all the Federal 
judges are bound by the solemn obligation of religion, to 
regulate their decisions agreeably to the Constitution of the 
United States, and that it is the standard of their determina- 
tion in all cases that come before them. 

I believe that it has been the general and prevailing opinion 
in all the Union, that the power now wished to be exercised 
by a jury, properly belonged to the Federal courts. 

It was alleged that the tax on carriages was considered hy 
the people of this commonwealth to be unconstitutional, and 
a case was made to submit the question to the Supreme Court 
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of the United States, and they decided that the statute was 
not unconstitutional, and their decision was acquiesced in. 

I have seen a report of a case (Kamper y. Hawkins) de- 
cided in 1793, in the general court of this commonwealth, re- 
specting the constitutionality of a law which gave the dis- 
trict courts a power of granting injunctions in certain cases, 
in which case the judges of the general court (four to one) 
determined that the law w'as unconstitutional and void. On 
yraterday I saw the record of another case, in the Court of 
Appeals of this commonwealth (in 1788), on which it api>ears 
that the general assembly passed ‘‘An act to establish dis- 
trict courts,” and the judges (ten being present), adjudged 
‘‘that the Constitution and the said act were in opposition, 
and could not exist together, and that the court ought not to 
do anything officially in the execution of an act, which ap- 
peared to be contrary to the spirit of the Constitution.” I 
also observed, that the then governor, Mr. Edmund Randolph, 
immediately on this decision called the general assembly by 
proclamation; and I have been informed that they altered 
the law according to the opinion of the court. 

From these two decisions, in the two highest courts of 
justice in this state, I may fairly conclude, that, at that 
period, it was thought that the courts of justice were the 
proper judicature to determine the constitutionality of the 
laws of this commonwealth. It is now contended, that the 
constitutionality of the laws of Congress should be submitted 
to the decision of a petit jury. May I ask, whence this 
change of opinion? I declare that the doctrine is entirely 
novel to me, and that I never heard of it before my arrival 
in this city. It appears to me to be not only new, but very 
absurd and dangerous, in direct opposition to, and a breach 
of the Constitution. And I wish those who maintain this 
doctrine, and have sworn to support the Constitution, con- 
scientiously to reconsider their opinions with a calm and de- 
liberate temper, and with minds disposed to find the truth, 
and to alter their opinion if convinced of their error. 

' It must be evident, that decisions in the district or circuit 
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courts of the United States will be uniform, or they will be- 
come so by the revision and correction of the Supreme Court ; 
and thereby the same principles will pen^ade all the Union; 
but the opinions of petit juries will very probably he differ- 
ent in different states. 

The decision of courts of justice will not be influenced by 
political and local principles, and prejudices. If inferior 
courts commit error, it may be rectified; but if juries make 
mistakes, there can be no rt'visioii or control over their ver- 
dicts, and therefore, there can be no mode to obtain uniform- 
ity in their decisions. Resides, petit juries arc under no ob- 
ligation by the terms of their oath, to decide the constitution- 
ality of any law ; their detei*mination, therefore, will be extra 
judicial. I should also imagine, that no jury would wish to 
have a right to determine such great, important and difficult 
questions; and I hope no jury can be found, who will exer- 
cise the power desired over the statutes of Congress, against 
the opinion of the Pt‘d(‘ral courts. 

I have consulted w'ith my brother. Judge Griffin, and I now 
deliver the opinion of the court, ‘‘That the petit jury have 
no right to decide on the constitutionality of the statute on 
which the traverser is indicted ; and that, if the jury should 
exercise that power, they would thereby usurp the authority 
entrusted by the Constitution of the United States to this 
court.” Governed by this opinion, the court will not allow 
the counsel for the traverser to argue before the petit jury, 
that they have a right to decide on the constitutionality of 
the statute, on which the traverser stands indicted. If the 
counsel for the traverser had offered sufficient arguments to 
the court, to show that the petit jury had this right, the 
court, on being convinced that the opinion delivered was er- 
roneous, would have changed it; for they hold it a much 
greater reproach for a judge to continue in his error, than 
to retract. 

The gentlemen of the profession know, that questions have 
sometimes occurred in state courts, whether acts of assembly 
had expired, or had been repealed ; but no one will say that 
such questions were ever submitted to a jury. 
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If the Constitution of the United States had not given to 
the judiciary a right to decide on the constitutionality of 
Federal laws — yet if such power could be exercised, it could 
not be by a juror, from this consideration — ^it is a maxim of 
law in all the states, that the courts have the exclusive right 
to decide every question, as to the admissibility of evidence 
in every case, civil or criminal, whether the evidence be by 
act of assembly, or by deed, or other writing, or by wit- 
nesses. 

Judge Chase concluded with observing, that, if he knew 
himself, the opinion he had delivered and the reasons offered 
in its support, flowed not from political motives, or reasons 
of state, with which he had no coneem, and which he con- 
ceived never ought to enter courts of justice, but from a 
deliberate conviction of what the Constitution and the law 
of the land required. I hold myself equally bound to sup- 
port the rights of the jury, as the rights of the court. I con- 
sider it of the greatest consequence to the administration of 
justice, that the powers of the court, and the powers of the 
petit jury, should be kept distinct and separate. I have 
uniformly delivered the opinion, *Hhat the petit jury have a 
right to decide the law as well as the fact, in criminal cases;’* 
but it never entered into my mind that they, therefore, had 
a right to determine the constitutionality of any statute of 
the United States. It is my duty to execute the laws of the 
United States with justice and impartiality, with firmness 
and decision, and I will endeavor to discharge this duty with 
the assistance of the Fountain of wisdom, and the Oiver of 
all human reason and understanding. 

THE VERDICT AND SENTENCE. 

After two hours, the jury returned with a verdict of guHiy^ 
upon which the court sentenced the defendant to a fine of 
two hundred dollars, and an imprisonment of nine months. 
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